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I can not refrain from asking your Lordships to consider how the subject 
has been viewed by our brethren in the United States of America. They carried 
the common law of England along with them, and jurisprudence is the depart- 
ment of human knowledge to which, as pointed out by Burke, they have chiefly 
devoted themselves, and in which they have chiefly excelled. (Lord Campbell in 
Regina v. Millis, 10 Clark & Finnelly, 777, decided in 1844.) 

Sitting, as it were, as an international, .as well as a domestic tribunal, we 
apply Federal law, state law, and international law, as the exigencies of the par- 
ticular case may demand. (Chief Justice Fuller in Kansas v. Colorado, 185 
United States, 125, 146-147, decided in 1902.) 

Confederations have existed in other countries than America; republics have 
been seen elsewhere than upon the shores of the New World; the representative 
system of government has been adopted in several states of Europe; but I am 
not aware that any nation of the globe has hitherto constituted a judicial power 
in the same manner as the Americans. (Alexis de Tocqueville, De la Démocratie 
en Amérique, 2 Vols., 1835, Vol. I, p. 158.) 

The Supreme Court of the United States, which is the American Federal 
institution next claiming our attention, is not only a most interesting but a 
virtually unique creation of the founders of the Constitution. . . . The suc- 
cess of this experiment has blinded men to its novelty. There is no exact pre- 
cedent for it, either in the ancient or in the modern world. (Sir Henry Sumner 
Maine, Popular Government, 1886, pp. 217-218.) 


American experience has made it an axiom in political science that no written 
constitution of government can hope to stand without a paramount and inde- 
pendent tribunal to determine its construction and to enforce its precepts in the 
last resort. This is the great and foremost duty cast by the Constitution, for the 
sake of the Constitution, upon the Supreme Court of the United States. (Edward 
John Phelps, The United States Supreme Court and the Sovereignty of the 
People, 1890, Orations and Essays, 1901, pp. 58-59.) 


The extraordinary scope of judicial power in this country has accustomed 
us to see the operations of government and questions arising between sovereign 
states submitted to judges who apply the test of conformity to established prin- 
ciples and rules of conduct embodied in our constitutions. 

It seems natural and proper to us that the conduct of government affecting 
substantial rights, and not depending upon questions of policy, should be passed 
upon by the courts when occasion arises. It is easy, therefore, for Americans 
to grasp the idea that the same method of settlement should be ‘applied to ques- 
tions growing out of the conduct of nations and not involving questions of 
policy. (Elihu Root, Judicial Settlement of International Disputes, 1908, Ad- 
dresses on International Subjects, 1916, pp. 151-2.) 
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America has emerged from her struggle into tranquility and freedom, into affluence 
and credit.—The authors of her Constitution have constructed a great permanent exper- 
imental answer to the sophisms and declamations of the detractors of liberty. (Sir 
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The judicial Power of the United States, shall be vested in one supreme Court, and in 
such inferior Courts as the Congress may from time to time ordain and establish. (Consti- 
tution of the United States, Article III, Section 1.) 


The judicial Power shall extend to all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and Treaties made, or which shall be made, 
under their Authority. (Constitution of the United States, Article III, Section 2.) 


This Constitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding. 
(Constitution of the United States, Article VI.) 


The judicial Power shall extend . . . to all Cases affecting Ambassadors, other pub- 
lic Ministers and Consuls ;—to all Cases of admiralty and maritime Jurisdiction ;—to Con- 
troversies to which the United States shall be a Party ;—to Controversies between two or 
more States ;—between a State and Citizens of another State; . . . (Constitution of the 
United States, Article III, Section 2.) 


The Judicial power of the United States shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the United States by Citizens of 
another State, or by Citizens or Subjects of any Foreign State. (Constitution of the United 
States, XIth Amendment. 


In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in 
which a State shall be a Party, the supreme Court shall have original Jurisdiction. (Con- 
stitution of the United States, Article III, Section 2.) 
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874 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 
State of Missouri, Complainant, v. State of Iowa, Respondent. 


State of Iowa, Complainant, v. State of Missouri, Respondent. 
Supreme Court of the United States, 1849. 
[7 Howard, 660.] 


The western and northern boundary-lines of the State of Missouri, as described in the first 
article of the constitution of that State, were as follows:—from a point in the middle of 
the Kansas River, where the same empties into the Missouri River, running due north 
along a meridian line, to the intersection of the parallel of latitude which passes through 
the rapids of the River Des Moines, making said line correspond with the Indian bound- 
ary-line; thence east from the point of intersection last aforesaid, along the said parallel, 
to the middle of the channel of the main fork of the said River Des Moines; thence, 
&c., &c. 

The constitution of the State of Missouri was adopted in 1820. But in 1816, an Indian 
boundary-line had been run by the authority of the United States, which in its north 
course did not terminate at its intersection with the parallel of latitude which passed 
through the rapids of the River Des Moines, and in its east course did not coincide with 
that parallel, or any parallel of latitude at all. 

Missouri claimed that this north line should be continued until it intersected a parallel of 
latitude which passed through certain rapids in the River Des Moines, and from the 
point of intersection be run eastwardly along the parallel to these rapids. 

Iowa claimed that this Indian boundary-line was protracted too far to the north; that by 
the term “rapids of the River Des Moines” were meant certain rapids in the Mississippi 
River, known by that name, and that the parallel of latitude must pass through these 
rapids; the effect of which would be to stop the Indian boundary-line in its progress 
north, before it arrived at the spot which had been marked by the United States surveyor. 

There being a bill and a cross-bill, each State is a defendant, and this court can pass such 
a decree as the case requires. 

The southern boundary-line of Iowa is coincident with, and dependent upon, the northern 
boundary-line of Missouri. 

Iowa is bound by the acts of its predecessor, the government of the United States, which 
had plenary jurisdiction over the subject as long as Iowa remained a Territory; and the 
United States recognized the Indian boundary-line,—lst. By treaties made with the In- 
dians ; 2d. By the acts of the general land-office; 3d. By Congressional legislation. 

On the other hand, there are no rapids in the River Des Moines so conspicuous as to justify 
the claim of Missouri. 

This court therefore adopts the old Indian boundary-line as the dividing line between the 
two States, and decrees that it shall be run and marked by commissioners. ; 


THE State of Missouri filed a bill against the State of Iowa, in the Supreme 
Court of the United States, with the consent of the State of Iowa, in order to 


, 


settle a controversy which had arisen respecting the true location of the boundary- 

line which divided the two States. 

The origin of the controversy is so fully stated by Mr. Justice 

*661 * Catron, in delivering the opinion of the court. that it is only necessary 
for the Reporter to explain the pretensions of the respective parties ac- 
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cording to the map, without which they cannot be understood. This map or 


diagram is only intended to be illustrative of these claims, without pretending to 
be geographically accurate. 


NAV SSISEIPP! Rwer- 


In July, 1820, the people living in the then Territory of Missouri, in pur- 


suance of an act of Congress, adopted a constitution, in which are described the 
following boundaries :— 


“Beginning in the middle of the Mississippi River, on the parallel of thirty- 

six degrees of north latitude ; thence west along the said parallel of latitude 

*662 to the St. Francois River; * thence up and following the course of that 
river, in the middle of the main channel thereof, to the parallel of lati- 

tude of thirty-six degrees and thirty minutes; thence west along the same to a 
point where the said parallel is intersected by a meridian line passing through the 
middle of the mouth of the Kansas River, where the same empties into the Mis- 
souri River; thence, from the point aforesaid, north along the said meridian line, 
to the intersection of the parallel of latitude which passes through the rapids of 
the River Des Moines, making said line correspond with the Indian boundary- 
line; thence east from the point of intersection last aforesaid, along the said 
parallel of latitude, to the middle of the channel of the main fork of the said 
River Des Moines; thence down along the middle of the main channel of the 
said River Des Moines to the mouth of the same, where it empties into the Mis- 
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sissippi River; thence due east to the middle of the main channel of the Missis- 
sippi River; thence down and following the course of the Mississippi River, in 
the middle of the main channel thereof, to the place of beginning.” 

In 1821, Missouri was admitted into the Union with these boundaries. 

By an act of Congress, approved August 4, 1820, the southern boundary of 
Iowa was made identical with the northern boundary of Missouri. 

In 1816, prior to the passage of these laws, commissioners were appointed 
on the part of the United States to settle with the Osage chiefs the boundary of 
the cession which the Osage tribe had just made to the United States, and John 
C. Sullivan was appointed surveyor to run the line which should be thus agreed 
upon. 

Beginning on the bank of the Missouri, opposite the mouth of the Kansas, 
at A in the diagram, he ran north just 100 miles to the point C; and thence pur- 
sued what he thought was a due east course, (but which was in fact to the north 
of east,) until he struck the River Des Moines at the point F. This line is 
marked No. 1, and runs from C to F; the true parallel of latitude being after- 
wards ascertained to be from C to G. 

The State of Missouri alleged, that, at the point E in the River Des Moires, 
there existed rapids which answered the call in the constitution, and that the 
parallel of latitude spoken of in that instrument must consequently be a line 
running from E to D, and that the north line, which commenced at A, must there- 
fore be protracted to D, where it intersected the parallel of latitude called for; 
that the phraseology used required the “rapids of the River Des Moines” to be in 
that river, and not in the Mississippi. 
*663 * On the other hand, it was alleged by the State of Iowa, that in the 
Mississippi River, at the place marked H, there were rapids which were 
commonly called and known by the name of “the rapids of the River Des Moines,” 
long anterior to the formation of the constitution of the Missouri; that the par- 
allel of latitude must run through the head or centre of these rapids, and that the 
line H B would therefore be the true boundary, the point B being the spot where 
this parallel of latitude would intersect the line running north from A. 

These were the claims of the respective parties. To sustain them, a great 
mass of evidence was taken on both sides. 

The cause was argued by Mr. Gamble and Mr. Green, for the State of Mis- 
souri, and Mr. Ewing and Mr. Mason, for the State of Iowa. 

The Reporter regrets that he cannot give an extended notice of the argu- 
ments of the respective counsel. But he is admonished, by the size which this 
volume has already attained, that he must reduce the cases which are yet to be 
reported to as small a compass as possible. 

_ The positions assumed by the counsel respectively are thus stated in the 
briefs of Mr. Green, for Missouri, and Mr. Ewing, for Iowa. 


Mr. Green. 

On the part of the State of Missouri it is insisted,— 

Ast. That the words “rapids of the River Des Moines” constitute the con- 
trolling call to determine the northern boundary, and that the natural and obvious 
import of these words is “rapids of and in the River Des Moines itself.” 

2d. That the evidence establishes the fact, that there are rapids in the River 
Des Moines. 


3d. That there is no ambiguity in reference to the river of which the rapids 
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are spoken, and none as to the rapids, unless more rapids than one are found in 
the River Des Moines. 

4th. That having established the fact that there are rapids in the River Des 
Moines, thus satisfying the call of the constitution, no evidence can be introduced 
to contradict or vary the meaning of the constitution, or to prove that rapids of 
some other river were intended, different from that which the language indicates 
and describes. 

5th. That the evidence offered does not prove the rapids in the Mississippi 
River to have been commonly known and called by the name “rapids of the 
River Des Moines,” as alleged by Iowa. 

6th. That if it were true that the rapids of the Mississippi were com- 

*664 monly known and called “‘rapids of the River Des * Moines,” still these 

rapids could not be taken as the rapids called for, as they do not answer 

to the description, while those in the Des Moines fulfil exactly the description, 
and none others will. 

7th. But if the constitution be considered ambiguous, as between the rapids 
of the River Des Moines and rapids of the Mississippi, it serves only to let in 
proof of intention beyond what the language indicates. And on this point the 
evidence is clear in favor of Missouri. 

From a full examination of all the facts and circumstances, as established 
by the evidence in connection with the language of the constitution, and by giving 
to each the weight to which it is entitled, we contend, in behalf of Missouri,— 

Ist. That the old Indian boundary-line (marked as line No. 1 on the dia- 
gram) cannot be the true northern boundary of Missouri, and the terms of the 
descriptive call do not allow the adoption of that line. 

2d. That the parallel of latitude passing through the old northwest corner 
of the Indian boundary (marked on the diagram as line No. 2) is neither legally 
nor equitably the northern boundary of Missouri. 

3d. That the parallel of latitude passing through the rapids of the Missis- 
sippi River (marked on diagram as line No. 3) will not fulfil the descriptive call 
of the constitution, and cannot be the northern line of the State. 

4th. That the parallel of latitude passing through the rapids of the River 
Des Moines, at the Big Bend, in latitude 40 degrees 44 minutes 6 seconds north, 
(marked on the diagram as line No. 4,) will precisely and accurately satisfy the 
descriptive call of the constitution, and is the true northern boundary of the State 
of Missouri, as established by her constitution. 


Mr. Ewing, for Iowa. 

We will endeavour to show by the evidence, that, at the time of the adop- 
tion of the constitution, there was one object, and one only, namely, the rapids 
of the Mississippi, a few miles above the mouth of the Des Moines River, which 
was called in English “the rapids of the River Des Moines,” and in French “les 
rapides de la Riviére Des Moines,” which object had notoriety by that name; 
and that its position is every way adapted to satisfy the locative call. 

We shall also expect to show by the evidence, that there were no rapids in 
the River Des Moines, then called, or entitled to be called, on account of position 

or magnitude, “the rapids of the River Des Moines.” 
*665 These facts being established, we will insist that the * notorious ob- 
ject bearing the name used in the locative call, and every way satisfying 
the call, must be taken in law to be the object called for; and that the centre of 
“the rapids of the River Des Moines” in the Mississippi is the point over which 
the line of latitude marking the boundary of the State of Missouri must run. 
Ist. We will show by public acts, and by numerous witnesses, the position 
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of “the rapids of the River Des Moines”; that they are the same with the lower 
or Des Moines rapids of the Mississippi, and that those rapids were in 1820, and 
prior thereto, well known by the name of “the rapids of the River Des Moines 
in English, and “les rapides de la Riviére Des Moines” in French. 
2d. We will infer from the language of the constitution itself, and the then 
existing knowledge of the country, that “the rapids of the River Des Moines 
were called for in the constitution merely to fix the parallel of latitude on which 
the boundary-line was to run, and were not supposed to be touched by that line. 
3d. We will show by actual survey, as well as by general evidence, that there 
are no rapids in the Des Moines entitled to the general descriptive appellation of 
“the rapids of the River Des Moines.” 
4th. And we will insist that in 1820 there were no rapids in the Des Moines 
River known as “the rapids of the River Des Moines.” 
5th. We will contend, that the State of Missouri has failed to prove a gen- 
eral understanding or opinion in Congress and in the convention counter to what 
we have shown to be the obvious construction of the act of Congress and of the 
constitution of Missouri, when taken in connection with the well-established 
facts. 
6th. We will contend, that the evidence on the part of Missouri shows that 
all, or nearly all, of the members of the convention, and other witnesses who sup- 
posed, or now think they supposed, the rapids named in the constitution were in 
the Des Moines River, knew nothing of any particular rapids to which the con- 
stitution referred; but that their impression was vague and general, fixing on no 
actual known or existing object. 
7th. We will show that the evidence which tends to give to rapids in the 
Des Moines River a distant locality and name is insufficient and unsatisfactory, 
and that in the aggregate it applies as well to the Sweet Home or the Farmington 
rapids, as to the rapids of the Big Bend. 
8th. We will insist that the rapids at St. Francisville and the rapids at 
*666 Farmington are each and either of them better * entitled to the appellation 
of “the rapids of the River Des Moines,” than the rapids at the Great 
Bend,—the first because of its position, the second because it is the greater rapid. 
And that the rapids at Sweet Home conform better than those at the Great Bend 
to the locative calls in the constitution, and to contemporaneous opinion and usage. 
Fall at Great Bend, in 87 rods, 1.80 feet. Fall at Farmington, in 87 rods, 2.05 
feet. 
9th. If we succeed in maintaining these propositions, we establish as matters 
of fact, that the lower rapids of the Mississippi were the object, and the only 
object, which, in 1820, bore in English the name used in the constitution, “the 
rapids of the River Des Moines,” and in French the name used in the translation, 
“les rapides de la Riviére Des Moines.” And that, at that time, they had no- 
toriety in both languages by those names, and that they every way satisfy the 
locative call. 
10th. And these facts being established, we will contend that those rapids 
are, and must be held in law to be, the object called for; and that the centre of 
that object, namely, the centre of “the rapids of the River Des Moines” in the 
Mississippi, is the point over which the line of latitude must be drawn which shall 
mark the northern boundary of the State of Missouri. 


Mr. Justice CATRON delivered the opinion of the court. 

On the 10th day of December, A. D., 1847, the State of Missouri filed her 
original bill in this court, according to the third article and second section of the 
Constitution, against the State of Iowa, alleging that the northern part of said 
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State of Missouri was obtruded on and claimed by the defendant, for a space of 
more than ten miles wide and about two hundred miles long; and that the State 
of Missouri is wrongfully ousted of her jurisdiction over said territory, and 
obstructed from governing therein; that the State of Iowa has actual possession 
of the same, claims it to be within her limits, and exercises jurisdiction over it, 
contrary to the rights of the State of Missouri, and in defiance of her authority. 

And the complainant prays, that, on a final hearing, the northern boundary- 
line of said State of Missouri (being the common boundary between the com- 
plainant and defendant) be, by the order of this court, ascertained and estab- 
lished; and that the rights of possession, jurisdiction, and sovereignty to all the 
territory in controversy be restored to the State of Missouri; that she be quieted 
in her title thereto; and that the defendant, the State of Iowa, be for ever en- 

joined and restrained from disturbing the State of Missouri, her officers 
*667 and people, * in the full possession and enjoyment of said territory, thus 
wrongfully held by the State of Iowa. 

To this bill the State of Iowa answers. She denies the right claimed by 
Missouri; alleges that Iowa has the sovereign authority to govern and hold the 
territory in dispute as part of her territory, the common line dividing the States 
being the southern part thereof; and also prays, that the rights of the parties 
may be speedily adjudicated by this court, that the relief prayed by complainant 
may be denied, and that her bill be dismissed. 

To the bill of Missouri Iowa files her cross-bill, charging Missouri with seek- 
ing to encroach on the territorial limits of Iowa to the extent aforesaid, and more; 
prays, that, on a final hearing, a decree be made by this court, settling for ever 
the true and rightful dividing line between the two States; that Iowa may be 
quieted in her possession, jurisdiction, and sovereignty up to the line she claims; 
and that the State of Missouri be perpetually enjoined from exercising jurisdic- 
tion and authority, and from disturbing the State of Iowa, her officers and people, 
in the enjoyment of their rights on the north side of the true line. 

To this bill the State of Missouri answers, and sets up in defence the same 
matters set forth by her original bill. 

Replications were filed to both answers. On these issues depositions were 
taken, on which, together with much of historical and documentary evidence, the 
cause was brought on to a hearing, and was heard with a most commendable 
spirit of liberality on both sides. And we take occasion here to say, om a matter 
of practice, that bill and cross-bill is deemed the most appropriate mode of pro- 
ceeding applicable to cases like the present, as it always offers an opportunity to 
the court of making an affirmative decree for the one side or the other, and of 
establishing by its authority the disputed line, and of having it permanently 
marked by commissioners of its own appointment, if that be necessary, as in this 
cause it is. 

The present controversy originated in 1837, between the United States and 
the State of Missouri, and was carried on for ten years before lowa was admitted 
as a State. Previous to the controversy, and after Missouri came into the Union, 
in 1821, many acts had been done by both parties most materially affecting the 
controversy, and tending to compromit the claims now set up, on the one side as 
well as the other. The new State of Iowa came into the Union, December 27, 
1847, and up to this date she was bound by the acts of her predecessor, the United 
States, forasmuch as the latter might have directly conceded to Missouri a new 
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boundary on the north, as was done on the west; and so, likewise, lowa is 
*668 bound by the * acts and admissions of the United States, tending indi- 

rectly to confirm and establish a particular line as the northern boundary 
of Missouri. And to ascertain how far the United States government was com- 
mitted by acts to a particular line, a brief historical notice is necessary, showing 
how jurisdiction has been exercised in the country west of the Mississippi River. 
It was acquired in 1803, and in 1804 the Territory of Orleans and District of 
Louisiana were divided, the latter then embracing what is now the State of Mis- 
souri, and much more. In 1805, the District of Louisiana was. erected into a 
separate territorial government, the name of which was changed to Missouri, on 
the State of Louisiana being created, in 1812, that State having adopted the name 
of Louisiana. In 1819, the Territory of Arkansas was formed from the southern 
part of the Missouri Territory; the lines of division being the same that now di- 
vide the States of Missouri and Arkansas. 

In 1818, the inhabitants of Missouri Territory petitioned Congress that it 
might be admitted into the Union as an independent State. They set forth the 
boundaries which they desired that the new State should have, with the reasons 
favorable to the boundaries desired. They alleged that the petitioners resided in 
that part of the territory which lies between thirty-six degrees and thirty minutes 
and forty degrees north, and between the Mississippi River east, and the Osage 
boundary-line west; and they prayed to be admitted into the Union of the States 
within these limits. The petitioners further declared, that “the boundaries which 
they solicit for the future State they believe to be the most reasonable and proper 
that can be devised. The southern limit will be an extension of the line that 
divides Virginia and North Carolina, Tennessee and Kentucky. The northern 
will correspond nearly with the north limit of the territory of Illinois, and with 
the Indian boundary-line, near the mouth of the River Des Moines. A front of 
three and a half degrees upon the Mississippi will be left to the South, to form 
the Territory of Arkansas, with the River Arkansas traversing its centre. A 
front of three and a half degrees more, upon a medium depth of two hundred 
miles, with the Missouri River in the centre, will form the State of Missouri. 
Another front of equal extent, embracing the great River St. Pierre, will remain 
above, to form another State at some future day. The boundaries, as solicited, 
will include all the country to the north and west to which the Indian title has 
been extinguished. They will include the body of the population.” 

The two Indian boundary-lines referred to (as “the Osage or Indian | 

*669 boundary”) were run in pursuance of a treaty made * in 1808, between the 
United States and the Great and Little Osage nations, by which it was 
stipulated that the Osage boundary should begin at Fort Clark, standing on the 
south bank of Missouri River, about twenty-three miles below the mouth of the 
Kansas, thence running due south to the Arkansas River, and with it to its mouth; 
thereby ceding to the United States all lands lying east of said line, and north of 
the southwardly bank of the Arkansas. The treaty also ceded “all lands belong- 
ing to the Osages situated northwardly of the River Missouri.” The boundary- 
lines were to be run and marked as soon as the circumstances and convenience of 
the parties would permit. And the Great and Little Osages promised to depute 
two chiefs from their respective nations to accompany the commissioner or com- 
missioners who might be appointed by the United States to settle and adjust the 
said boundary. The war of 1812 seems to have hindered a survey of the lines, 
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as, in 1815, by another treaty, peace was reestablished between the contracting 
parties, and former treaties were renewed, and in 1816 John C. Sullivan was 
sent by the United States to run the lines north of the Missouri River. The 
Osages, by the treaty of 1808, having surrendered all claim to territory north of 
the Missouri River, it became necessary that they should show to the United 
States what part of that country they owned, so that it might be separated, by a 
defined boundary, from other Indian territories. Sullivan, the surveyor, com- 
menced his first line on the north bank of the Missouri, opposite to the middle 
of the mouth of the Kansas, and ran north one hundred miles, made a corner, 
and then ran east to the River Des Moines, about one hundred and fifty miles 
more, west of the first line, and north of the second. The entire country was then 
claimed, and partly occupied, by different nations of Indians. In 1816, also, 
Joseph C. Brown ran the line from Fort Clark south to the Arkansas River, in 
execution of the treaty of 1808. And the lines run by Brown and Sullivan are 
“the Indian boundary” referred to in the foregoing petition of the inhabitants of 
Missouri Territory. 

In March, 1818, the petition was referred to a select committee; and on 
March 6th, 1820, an act of Congress was passed, pursuant to the petition, author- 
izing the people of Missouri Territory to form a constitution and State govern- 
ment within the limits designated by the act; that is to say,—‘Beginning in the 
middle of the Mississippi River, on the parallel of thirty-six degrees of north 
latitude ; thence west along the said parallel of latitude to the St. Francois River; 

thence up and following the course of that river, in the middle of the main 
*670 channel thereof, to the parallel of latitude of thirty-six degrees and * thirty 

minutes ; thence west along the same to a point where the said parallel is 
intersected by a meridian line passing through the middle of the mouth of the 
Kansas River, where the same empties into the Missouri River; thence, from the 
point aforesaid, north along the said meridian line, to the intersection of the 
parallel of latitude which passes through the rapids of the River Des Moines, 
making said line correspond with the Indian boundary-line; thence east from the 
point of intersection last aforesaid, along the said parallel of latitude, to the mid- 
‘dle of the channel of the main fork of the said River Des Moines; thence down 
along the middle of the main channel of the said River Des Moines to the mouth 
of the same, where it empties into the Mississippi River; thence due east to the 
middle of the main channel of the Mississippi River; thence down and following 
the course of the Mississippi River, in the middle of the main channel thereof, to 
the place of beginning.” 

According to this law, the people of the Territory, in 1820, proceeded to 
form a constitution, by which the boundary prescribed by the act of Congress 
was adopted; and by resolution of March 2, 1831, the State was admitted to enter 
the Union on certain conditions, to which she assented in June, 1821. On the 
north and west, as already stated, the new State bordered on Indian territory, 
over which the general government exercised that modified jurisdiction which 
existing Indian rights would allow, and had the exclusive power to extinguish 
the Indian title. The boundaries were therefore common to the two governments, 
and the acts of either, when exercising jurisdiction with respect to the common 
boundary, become proper subjects of consideration in the present controversy, as 
either government might bind itself to a practical line, although not a precisely 
true one, within the foregoing description. And in pursuing this branch of the 
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subject, our first inquiry will be, how far the general government has committed 
itself to the old Indian boundary. Its action has been, first, through the Indian 
department; secondly, through the surveyor’s department; and thirdly, by the 
exercise of civil jurisdiction in the territorial form of government on the north 
of Sullivan’s line, embracing the territory now in controversy. 

And, first, as to Indian treaties. The earliest one materially bearing on the 
question was that of August 4, 1824, with the Sac and Fox tribes. They ceded 
to the United States all the title and claim that they had to any lands within the 

limits of the State of Missouri, “which are situated, lying, and being be- 
*671 tween the Mississippi and Missouri Rivers, and a line * running from the 

Missouri, at the entrance of the Kansas River, north one hundred miles to 
the northwest corner of the State of Missouri, and from thence east to the Mis- 
sissippi; reserving to the half-breeds of said tribes the small tract in the fork 
between the Mississippi and Des Moines Rivers, and south of the said line.” The 
Indian tribes admitted that the land east and south of the given lines belonged 
to the United States, and that none of their people should be permitted to settle 
or hunt on it. Although the Osages had, in part, ceded the same country in 
1808, still the Sacs and Foxes set up a claim to part of it, and the treaty of 1824 
was made to quiet their claim. 

June 3, 1825, the Kansas tribe also ceded to the United States all claim they 
had to any lands in the State of Missouri, and further ceded and relinquished all 
other lands which they then occupied, or to which they had title or claim, “lying 
west of the said State of Missouri, and within the following boundaries: begin- 
ning at the entrance of the Kansas into the Missouri River; from thence north to 
the northwest corner of the State of Missouri,’ thence north and west. Of 
course, the northwest corner here referred to was the one made by Sullivan in 
1816, as none other was then claimed by Missouri herself, nor known to the 
United States or the Indians. 

In February, 1831, the State of Missouri, by a memorial from the legislature 
to Congress, petitioned the United States for an addition of the country west of 
the line running from the mouth of the Kansas north, and between said line and 
the Missouri River, alleging that it was a small slip of land that had been ac- 
quired, by the treaty of June 3d, 1825, from the Kansas Indians. The petition 
declared, that the line from the mouth of the Kansas north was about one hun- 
dred miles long; that the country was settled, and rapidly settling, to its utmost 
verge ; and that, as the Missouri River was the only great highway of this region, 
and could not be reached through a country inhabited by Indians, and being with- 
out roads, a cession of it to that State was necessary and proper. 

June 7, 1836, Congress acceded to the request of Missouri, and granted to 
that State all jurisdiction over the lands lying between its then western line and 
the Missouri River, making the river the western boundary. But the accession 
was not to take effect until the Indian title to the country was extinguished. 

By the treaty of July 15, 1830, ten confederated tribes conjointly ceded a 
large tract of country to the United States, the boundary of which began near 
the head of the Des Moines River, and passed westwardly to the north of the 

principal rivers falling into the Missouri, and down Calumet River to the 
*672 Missouri, and down the same to the Missouri State line at the * mouth of 
the Kansas; thence along said State line to the northwest corner of the 
State; and then northwardly and eastwardly various courses to the place of be- 
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ginning. And within this boundary the tribes were to be located and superin- 
tended by the United States, pursuant to a policy now generally prevailing, and 
by which the Indians east of the Mississippi River had been removed west of it. 
By this treaty, the neck of land between the Missouri River and the then western 
line of Missouri was appropriated for the benefit of these tribes. To remove this 
impediment, and gratify the request of the State to have her limits enlarged, a 
treaty was made on the 17th of September, 1836, with the Iowas, Sacs, and 
Foxes, reciting the facts, so far as the Indians were interested, and also that it 
was desirable and necessary that the country should be attached to the State of 
Missouri; and thereupon these Indian tribes (being part of the ten) did cede 
and relinquish to the United States all their right and interest to the lands lying 
between the State of Missouri and the Missouri River; and the United States 
were exonerated from the guaranty imposed on them by the treaty of 1830, known 
as the Treaty of Prairie du Chien. And on the 27th of September, 1836, another 
band of the Sac and Fox tribes made a similar cession. And on the 15th of 
October, 1836, various bands of the Sioux, by another treaty, also assented to the 
cession, but in more definite terms: they gave a quitclaim to the United States of 
their interest in the lands “lying between the State of Missouri and the Missouri 
River, and south of a line running due west from the northwest corner of the 
State to the Missouri River.” The country having been disencumbered of the 
Indian title, the President, by proclamation of March 28, 1837, declared that 
the act of Congress of June 7, 1836, should take effect; and thereby the ceded 
territory became a part of the State of Missouri. 

There are, in all, fifteen Indian treaties referring to the Osage boundary of 
1816, as run by Sullivan, each of which recognizes that boundary as the Missouri 
State line; and all of which treaties were made after Missouri was admitted into 
the Union, and before lowa became a State. And as the treaties were drawn by 
authority of the United States, they must be taken as recognitions, on the part of 
the general government, that the Missouri boundary and the old Indian boundary 
are identical. 

In the second place, it is proper to inquire how far the general government 
has recognized the Indian boundary-line of 1816 in its land department. By the 

act of February 17, 1818, the Howard District was established. This ex- 
*673 tended west to the old Indian boundary, and ran with it fram the * mouth 

of the Kansas north, through its whole length, and thence east with Sulli- 
van’s line to where it intersected the range line ten west from the principal meri- 
dian ; extending on the east line about four-fifths of its length. 

In 1823 this district was divided, and a western one established fronting on 
the two lines. 

To the eastern part of Sullivan’s line, next to the Des Moines River, the St. 
Louis District extended until 1824, when the Salt River District was established, 
running west to the range line between ranges 13 and 14; thence north to the 
northern boundary-line of the State of Missouri; thence east with the State line 
to the River Des Moines, and down the same with the State line. 

By the act of August 29, 1842, the western land district was divided, and 
that part of it lying north of the Missouri River had attached to it the Platte 
country; that is to say, the country annexed to Missouri by the act of Congress 
of 1836, lying west of the old Indian boundary, and next to the Missouri River. 

When acting through the surveyor’s department of public lands, on the Mis- 
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souri side, the general government has never recognized on the north, nor, until 
the Platte country was attached, on the west, any boundary as belonging to that 
State other than the two Indian lines run by Sullivan in 1816, so far as they 
extended. 

The country north of the State of Missouri was for a time attached to the 
Territory of Michigan, and then to the Territory of Wisconsin. By the act of 
June 12, 1838 (ch. 96), it was formed into a separate territorial government, by 
the name of Iowa. And by another act of the same date (ch. 100), the territory 
was formed into two land districts, the southern one embracing the country in 
dispute. 

- And on the Iowa side, the public surveys were executed, and lands were sold, 
up to Sullivan’s northern line. Nor had the Surveyor-General of Illinois and 
Missouri any jurisdiction to go beyond it north; nor the surveyor’s department of 
Iowa, to cross it by surveys to the south. From the time that Missouri became a 
State to this day, Sullivan’s line has been recognized by the United States as the 
true northern boundary of Missouri, so far as it could be done through the de- - 
partment of public lands. 

And thirdly, Congress, as early as 1834, organized a territorial government 
bounded by said line; laid off counties bounded by it on the south, as early as 
1836; and governed the territory for ten years up to that line,—all the time rec- 

ognizing it as the proper northern boundary of Missouri. 
*674 * From these facts it is too manifest for argument to make it more 
so, that the United States were committed to this line when Iowa came 
into the Union. And, as already stated, Iowa must abide by the condition of her 
predecessor, and cannot now be heard to disavow the old Indian line as her true 
southern boundary. 

The State of lowa, by her cross-bill, alleges that Missouri also treated the 
old Indian boundary as her true northern line, until about the year 1836; and 
that said line, at its western extremity, is about six miles north of the parallel of 
latitude which is the proper dividing line between the two States, and that, at its 
eastern extremity, it is about ten miles north of the same; that the parallel of 
latitude on which the line should run is found at a point opposite the middle of 
the rapids in the Mississippi River known as “the Des Moines Rapids.” This 
rapid begins about. three miles above the mouth of the Des Moines River, and 
extends up the Mississippi about fourteen miles. It is a highly notorious geo- 
graphical object, and a very proper one to govern a national boundary; but the 
name called for in the act of Congress of 1820, and in the constitution of Mis- 
souri, is “the rapids of the River Des Moines.” Then, and ever since, the great 
rapid in the Mississippi River has been known by a different name. It is there- 
fore left uncertain whether the rapid in the Mississippi was the one referred to; 
and the obscurity is greatly increased by a most embarrassing disagreement among 
the witnesses testifying on this head. 

The name given in the act of Congress, taken in connection with its context, 
would assuredly apply to a rapid in the Des Moines River, if a notorious one 
existed, as the Mississippi River is not mentioned in the call, and the Des Moines 
is; nor was the Mississippi River to be reached by that line. Then, again, the 
rapid is fourteen miles long, and no part of it is called for as an opposite point 
to found the line upon. % 


It therefore follows, that the claim of Jowa to come south to the middle of the 
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rapid throws us on a doubtful and forced construction of the instrument under 
consideration; and such a construction we are not willing to adopt, even if lowa 
could at this day set up a claim to its adoption, which, for the reasons above 
stated, we think she cannot be allowed to do. 

The State of Missouri, by her bill, disavows the old Indian boundary, and 
utterly denies that the great Des Moines rapid in the River Mississippi is the 
object called for in her constitution. She insists that the true rapids are found 

in the Des Moines, and that her northern line has been run and marked 
*675 * from the true rapids, west to the Missouri River. The history of this 

line is as follows :—In December, 1836, the legislature of Missouri passed 
an act requiring the northern boundary of that State to be surveyed and marked 
under the direction of the executive; and in June, 1837, the governor appointed 
three commissioners to execute the law, who acted under special instructions 
from the executive. The commissioners appointed Joseph C. Brown their engi- 
neer and surveyor, and commenced the work in July following; and after having 
examined the Des Moines, from a point nearly one hundred miles up the river, 
downwards to its mouth, to ascertain the true rapids called for in the State con- 
stitution, determined on the proper place where, in their judgment, the line should 
begin ; and from that place the line was run and marked due west to the Missouri 
River; and this is known as Brown’s line. It lies about ten miles north of the 
old Indian boundary. And, by an act of the legislature of Missouri, passed 11th 
February, 1839, the line so run and marked by Brown was declared to be the 
northern boundary-line of said State, and has been claimed by her as such since 
that time. 

On the rapids selected by the commissioners, and on Brown’s line, the bill 
of complaint of the State of Missouri is altogether founded; and if she fails in 
establishing the proper place of beginning, she has no case, and must go out of 
court as a complainant, and can have no relief further than an injunction to re- 
strain lowa from obtruding on her jurisdiction south of the true line, wherever 
it may be found, should Iowa attempt to go south of such line. 

The main question arising on the original bill of the State of Missouri there- 
fore is, whether any rapid exists in the Des Moines River of such a prominent 
character as to correspond to the call in her constitution of “THE RAPIDS OF THE 
River Des Moines.” On this branch of our inquiries we are furnished with 
highly satisfactory evidence. By the act of August 8, 1846, the Iowa Territory 
had granted to it, by Congress, every alternate section of land not then disposed 
of lying in a strip of five miles wide on each side of the Des Moines River, for 
the improvement of the same from its mouth to a long distance up, and which 
grant was to accrue to the benefit of the State when she should come into the 
Union. To carry into effect the act of Congress, a board of public works was 
organized for the improvement of the river. They employed an engineer to sur- 
vey and level it with a view to slack-water improvements, and it was surveyed 
from its mouth for ninety-three miles upwards. The engineer had every advan- 

tage of suitable instruments, low water, and ice in the winter, and na 
*676 doubt exists of * his accuracy when performing the field operations and in 
making the levels. 

The first ripple he came to, worthy of notice here, was twenty-four miles 
from the mouth of the river; and, on eighty rods of its greatest descent, he 
found .73 foot fall. 
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On the 26th mile is “Sweet-home Ripple.’” There was found a fallyOiess 
feet in eighty rods. ieee 

On the 34th mile, at Farmington, he found a fall of 2.27 feet in ninety-six 

s, and in eighty rods 1.89 feet. 
se On the 24 fe he found a ripple (near Benton’s Port) of 1.26 feet fall in 
sixty rods, and 1.68 in eighty rods. 

On the 51st mile, being at the great bend, where Brown’s line commences, the 
engineer found a fall of 1.75 feet in eighty rods,—that is to say, twenty-one 
inches. Brown had also taken a level there of a space of some sixty rods, in 
August, 1837, and found a fall in that distance of 1 foot 93 inches; but his in- 
struments were not so reliable. The bottom of the river is rock at that place, and 
there is a thin stratum at one point, over which the water breaks when the river 
is low. 

On the 53d mile, a fall was found in eighty rods of 1.75 feet by the engineer 
of lowa. 

On the 55th mile, a fall of 1.81 feet was found in eighty rods. 

On the 93d mile, a fall was found in eighty rods of 2.10 feet. 

A line extended due west from this greatest fall would lie about twenty 
miles north of Brown’s line, the river being very crooked. From this point down- 
wards, it was examined by the commissioners of Missouri in 1837. 

The shoals on the 34th mile, at Farmington, on the 42d, at Benton’s Port, 
and at the great bend at Van Buren, on the 51st mile, where Brown’s line begins, 
and the descents on the 53d and 55th miles, are of about equal magnitude; neither 
reach to so much as two feet ascent in eighty rods, and are not perceptible at all 
when the water is three feet higher than when at its lowest stage in dry weather. 
In 1820 these shoals were nameless, and are so slight that some of them are now 
nearly obliterated by the accidents of dams thrown across the river for milling 
purposes. Either one of the five might have been selected by the commissioners 
of Missouri for the proper place of beginning with almost equal propriety. They 
searched the river from the Appannoose Fall, at the 93d mile, to its mouth, in a 
pirogue, before they selected their starting-point, obviously depending on such 
examination for a selection of the particular place of beginning, and not on any 
notorious rapid pointed out by public reputation. There is none such in the Des 
Moines River, and therefore Brown’s line cannot be upheld, nor the claim of 

Missouri be supported. 
46/7 * This court is, then, driven to that call in the constitution of Mis- 

souri which declares that her western boundary shall correspond with the 
Indian boundary-line ; and, treating the western line of a hundred miles long as a 
unit, and then running east from its northern terminus, it will supply the defi- 
ciency of a call for an object that never existed. Nor has Missouri any right to 
complain. She herself, for ten years and more after coming into the Union, 
recognized the Indian lines west and north as her proper boundary ; her counties 
were extended up to these lines before the present controversy arose; and so 
counties in the territory north were established up to this recognized line without 
objection on the part of Missouri. And when Congress ceded to Missouri the 
country west of Sullivan’s line, both parties to that cession acted on the assump- 
tion, that the ceded territory next the Missouri River was bounded on the north 
by a line that should be run due west from the northwest corner of the old Osage 
boundary. To this extent the Indian title was extinguished, and to no other ex- 


STATE OF MISSOURI V. STATE OF IOWA 887 


tent did the United States cede that country. Nor could this court act otherwise 
than to reject the claim of Missouri, without doing palpable injustice to the United 
States on the western part of the line. 

We are, therefore, of opinion, that the northern boundary of Missouri is the 
Osage line, as run by Sullivan in 1816, from the northwest corner made by him 
to the Des Moines River; and that a line extended due west from said northwest 
corner to the Missouri River is the proper northern boundary on that end of the 
line. And this is the unanimous opinion of all the judges. 


Decree. 


On this 13th day of February, A. D. 1849, the cause of the State of Missouri 
against the State of Iowa, on an original bill, and also on a cross-bill of the State 
of Iowa against the State of Missouri, constituting part of said cause, came on to 
be heard before the honorable the judges of the Supreme Court of the United 
States in open court, all the judges of said court being present. And said cause 
was heard on the original bill, and the answer thereto, and the replication to said 
answer ; and also on said cross-bill, and the answer thereto, and the replication to 
said answer ; and on the proofs in said cause, consisting of depositions, documents, 
and historical evidences ; when it appeared to the court, that, in the year 1816, the 
United States caused to be run and marked two lines, as part of a boundary be- 

tween the United States and the Great and Little Osage nations of Indians, 
*678 in execution of a treaty made * with said Osages in 1808, the first line of 

the two beginning on the eastern bank of the Missouri River, opposite the 
middle of the mouth of the Kansas River, and extending north one hundred miles, 
where a corner was made by John C. Sullivan, the surveyor and commissioner, 
acting on behalf of the United States and the Osage nations; and that from said 
corner a second line was then run and marked by said surveyor, under said 
authority, which was intended to be run due east, on a parallel of latitude, 
but which line, by mistake, varied about two and one-half degrees towards 
the north of a due east and west line. And it further appeared, that the 
first-named line is the one to which the descriptive call in the constitution of 
the State of Missouri refers as the Indian boundary-line, and to which the west- 
ern boundary of said State was to correspond. And it also appeared, that said 
two lines had, at all times since Missouri came into the Union as a State, been 
recognized by the United States as the true western and northern boundaries of 
the State of Missouri, as called for in her constitution; and that the State of 
Missouri had also recognized these lines as a part of her boundary for the first ten 
years of her existence, if not more; but that, in the year 1837, she caused another 
line to be run, and marked as her northern boundary, from the River Des Moines 
due west to the Missouri River, lying about ten miles north of said line run by 
Sullivan in 1816, which line of 1837 embraced part of a territory then governed 
by the United States, and which was inhabited by citizens of the United States, and 
which territory continued to be so governed by the United States until the 29th day 
of December, 1846, when the jurisdiction over the same was conferred upon the 
State of Iowa. It further appeared, that the State of Missouri claims to exer- 
cise jurisdiction up to said line, as run and marked in the year 1837, on an as- 
sumption that the descriptive call in her constitution for a parallel of latitude 
“passing through the rapids of the River Des Moines” was gratified by a rapid 


888 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


found in said river, at a place known as the Great Bend, and from which said 
line was begun and extended west. And this court finds that there is no such 
rapid in the River Des Moines as that called for in the constitution of the State 
of Missouri; and that she was not justified in causing the line run and marked 
in 1837 to be extended as her northern boundary. 

And the court further finds, that the State of Iowa is estopped from setting 
up claim to a line south of the old Indian boundary, known as Sullivan’s line, as 
said State, by her cross-bill, assumes to do; because her predecessor, the United 

States, by many acts, and by uniform assumptions, up to the time when 
*679 * Iowa was created, in December, 1846, recognized and adopted Sullivan’s 

line as the proper northern boundary of the State of Missouri; and that 
the State of Iowa is bound by such recognition and adoption. 

And it further appeared, that that portion of territory lying west of Sulli- 
van’s first line, and between the same and the Missouri River, was added to the 
State of Missouri by force of an act of Congress of June 7th, 1836, which took 
effect by the President’s proclamation of March 28th, 1837; and that a line pro- 
longed due west from Sullivan’s northwest corner, on a parallel of latitude, to 
the middle of the Missouri River, is the true northern boundary of the State of 
Missouri, on this part of the controverted boundary. 

And this court doth therefore see proper to decree, and doth accordingly 
order, adjudge, and decree, that the true and proper northern boundary-line of 
the State of Missouri, and the true southern boundary of the State of Iowa, 
is the line run and marked in 1816, by John C. Sullivan, as the Indian 
boundary, from the northwest corner made by said Sullivan, extending east- 
wardly, as he run and marked the said line, to the middle of the Des Moines 
River; and that a line due west from said northwest corner to the middle of the 
Missouri River is the proper dividing-line between said States west of the afore- 
said corner ; and that the States of Missouri and Iowa are bound to conform their 
jurisdictions up to said line on their respective sides thereof, from the River Des 
Moines to the River Missouri. 

And it is further adjudged and decreed, that the State of Missouri be, and 
she is hereby, perpetually enjoined and restrained from exercising jurisdiction 
north of the boundary aforesaid dividing the States; and that the State of Iowa 
be, and she hereby is, also perpetually enjoined and restrained from exercising 
jurisdiction south of the dividing boundary established by this decree. 

And it is further ordered, that Joseph C. Brown, of the State of Missouri, 
and Henry B. Hendershot, of the State of Iowa, be, and they are hereby, ap- 
pointed commissioners to find and re-mark the line run by said Sullivan in 1816, 
extending eastwardly from said northwest corner to the Des Moines River; and 
especially to find and establish said northwest corner, and to mark the same as 
hereinafter directed; and also to run a line due west, on a parallel of latitude, 
from said corner, when found, to the Missouri River, and to mark the same as 
hereinafter directed. 
| And said commissioners are hereby commanded to plant at said north- 
*680 west corner a cast-iron pillar, four feet six inches * long, and squaring 

twelve inches at its base, and eight inches at its top; such a pillar to be 
marked with the word “Missouri” on its south side, and “Iowa” on the north, 
and State Line” on the east side; which marks shall be strongly cast into the 
iron. And a similar pillar shall be by them planted in the line near the bank of 
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the Des Moines River, with the mark of “State Line” facing the west. And also 
a similar one, near the east bank of the Missouri River, shall be planted by the 
said commissioners in the said line, the mark of “State Line” facing the east. 

And it is further ordered, that pillars or posts, of stone or of cast-iron, shall 
be planted at every ten miles in the line extending east, from the northwest cor- 
ner aforesaid to the Des Moines River; and also at the end of every ten miles on 
the due west line, extending to the Missouri River from said corner. These 
latter line-posts to be of such description as the commissioners may adopt, or as 
the parties to this suit, acting jointly, may direct the commissioners to use, except 
that said line-posts shall be of stone or iron. 

And it is further ordered, that a duly certified copy of this decree shall be 
forwarded to the chief magistrate of the State of Missouri, forthwith, by the 
clerk of this court; and that a similar copy shall, in like manner, be forwarded to 
the chief magistrate of the State of Iowa. And the commissioners of this court 
hereby appointed are directed to correspond with said chief magistrates respec- 
tively, through their secretaries of state, requesting the cooperation and assistance 
of the State authorities in the performance of the duties imposed on said com- 
missioners by this decree. 

And it is further ordered, that the clerk of this court forward to each of the 
said commissioners a copy hereof, duly authenticated, without delay. 

And it is further ordered, that said commissioners make report to this court, 
on or before the first day of January next, of their proceedings in the premises, 
with a bill of costs and charges annexed. 

And it is further ordered, that, should either of said commissioners die, or 
refuse to act, or be unable to perform the duties required by this decree, the chief 
justice of this court is hereby authorized and empowered to appoint other com- 
missioners to supply vacancies; and, if it be deemed advisable by the chief jus- 
tice, he may increase the commissioners, by appointment, to more than two; and 
he is authorized to act on such information in the premises as may be satisfactory 

to himself. 
*681 And should any other contingencies arise in executing this * decree, 

the chief justice, in vacation, is further and generally authorized to make 
such orders and give such instructions as this court could do when in session. 
Copies of all orders and instructions and acts done in the premises by the chief 
justice shall be filed by the clerk of this court, together with the petitions, papers, 
and documents on which they are founded. And reports of the commissioners, 
if made in vacation, shall be filed with the clerk also, for safe-keeping thereof, 
until presented in open court for its action thereon. 


_ And it is further ordered and adjudged, that the costs of this suit, including 
the original bill, cross-bill, and the proceedings thereon, and all costs incident to 
establishing and marking the dividing line, and all other costs and charges of 
every description, shall be paid by the States of Iowa and Missouri equally. 


In the case of Missouri v. Iowa, and of Iowa v. Missouri, in the Supreme Court 
of the United States: 


Having received information of the death of Joseph C. Brown, one of the 
commissioners appointed by the decree of the Supreme Court in the above-men- 
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tioned cases to run and mark the boundary-line between the States of Missouri 
and Iowa, I hereby, pursuant to the duty enjoined upon me by the said decree, 
appoint Robert W. Wells, of the State of Missouri, a commissioner for the pur- 
poses aforesaid, in the place of the said Joseph C. Brown, deceased. 
Rebs TANEY, 
Chief Justice of Supreme Court of U.S. 
Baltimore, April 6, 1849. 


State of Missouri, Complainant, v. State of Iowa, Respondent. 
Original Bull. 


State of Iowa, Complainant, v. State of Missouri, Respondent. 
Supreme Court of the United States, 1850. 
{10 Howard, 1.] 


The report of the commissioners appointed by this court in 7 Howard, 660, to run and mark 
the line dividing the States of Missouri and Iowa, adopted and confirmed, and the 
boundary line finally established. 


THE commissioners appointed by this court to run and mark the boundary 
line between said states, according to our decree of the December term, 1848, 
having performed that duty, and reported to the court at this term the manner in 
which said work had been performed: and it appearing that two surveyors had 
been employed by said commissioners to aid them in doing the work in the field; 
and that other assistants had been employed, and that various expenses had been 
incurred in running and marking said line: now, in order that the parties to said 
controversy may be informed of the amount of means necessary to be provided 
to pay for said services, and also for other costs and charges, incident to the suit, 
it is ordered that the clerk of this court do examine witnesses, and resort to other 
evidence, for the purpose of ascertaining what is the proper compensation to be 
allowed to said commissioners and the surveyors they employed; and also what 
compensation is due to the Hon. Robert W. Wells for such services as he may 
have performed as commissioner before he resigned. And said clerk will also 
ascertain the amount of expenses, of every description, incurred by said commis- 

sioners, besides the compensation to themselves and said surveyors, together 
*2 with the costs and charges incurred in this court in carrying on the * contro- 

versy here. All of which he will include in a detailed account, and report 
the same to this court at an early day, for its final action thereon. 

And in taking said account, the report of said commissioners will be taken 
as prima facie true. | 

Said clerk will also ascertain and report the amount of moneys already ad- 
vanced to said commissioners by the States of Missouri and Iowa respectively ; 


and the manner in which said moneys have been expended. 
12 December, 1850. 
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And now, on this third day of January, A. D. 1851, this cause came on for 
further order and decree therein, when it appeared to the court that at the De- 
cember term, 1848, thereof, Henry B. Hendershott and Joseph C. Brown were 
appointed commissioners to run and mark the line in controversy between the 
States of Missouri and Iowa; and the said Brown having died, the Hon. Robert 
W. Wells was appointed in room and stead of said Brown by the Chief Justice 
of this court, in vacation. And said Wells having resigned his appointment, Wil- 
liam G. Minor was appointed commissioner in room and stead of said Wells, by 
this court, at its last December term of 1849; and at which term the time for 
running and marking said line was extended to this present term of December, 
1850, for the reasons stated in the report of said Wells and Hendershott, made 
to the last term; and which is hereinafter embodied. And the present commis- 
sioners, Henry B. Hendershott and William G. Minor, have made their report, in 
the premises to this term; and which report is as follows :— 


To THE HONORABLE THE SUPREME COURT OF THE UNITED STATES. 


The undersigned, appointed commissioners by this honorable court, in the 
above cases, to establish the boundary line between the aforesaid States, respec- 
tively report, that, for the purpose of arranging the operations in the field so as 
to combine economy with speed, we met in the city of St. Louis, in March last, 
and there, after consulting experienced surveyors as to the time that might be 
consumed in running the line, the probable amount of expense to be incurred, the 
necessary force to be employed, and the proper outfit, we determined a plan of 
operations, and agreed to meet at the supposed site of Sullivan’s “northwest cor- 
ner,” between the lst and 20th of April last. While in St. Louis, we obtained 

from Major M. L. Clark, Surveyor-General of the States of Missouri and 
*3 Illinois, a copy of the field notes of the survey made by John C. * Sullivan, 

in the year 1816, of a line beginning on the east bank of the Missouri River, 
opposite the middle of the mouth of the Kansas River, and extending north one 
hundred miles, where he made a corner, and also of the line run by him in an 
easterly course to the Des Moines River. We were also furnished by Major 
Clark with several charts, diagrams, and copies of surveys which had at various 
times been made of portions of Sullivan’s line, and which were of much service 
in the prosecution of the work. 

The surveyors severally appointed by us were William Dewey, Esq., of Iowa, 
and Robert Walker, Esq., of Missouri. Both these gentlemen had been con- 
nected with the public works of their respective States, and enjoy a high pro- 
fessional reputation. 

According to our agreement, we left our respective homes on the 10th of 
April last, and soon after reaching the point of meeting, in view of increased 
prices of transportation, provisions, &c., caused by the immense emigration 
through Southern Iowa and Northern Missouri to California, we altered our 
plan of work and reduced our force. 

No precise trace of the “old northwest corner’ remained,—the witness-trees 
to it were on the margin of a vast prairie, and had apparently been destroyed by 
fire years ago. Consequently its exact position could not be ascertained. Yet 
from the running of many experimental lines, diligently examining the evidences 
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before us, together with the reports of the surveyors, we became satisfied of its 
proper position, and accordingly established it. 
Its latitude taken resulted as follows :— 


40° 34’ 40” N. 


At the corner so determined we planted a large, solid cast-iron pillar, weighing 
between fifteen and sixteen hundred pounds, four feet six inches long, squaring 
twelve inches at its base and eight inches at its top. This pillar was deeply and 
legibly marked with the words (strongly cast into the iron) ‘‘Missouri” on its 
south side, “Iowa,” on its north side, and “State Line” on the east. 

From the monument so planted at the “northwest corner” aforesaid, in the 
said latitude, the survey of the line was commenced, running due west on said 
parallel of latitude to the Missouri River, as directed by this honorable court, and 
at its terminus, as near the bank of said Missouri River as the perishable nature 
of the soil would admit, we planted a monument similar in figure, weight, dimen- 
sion, and inscription to the one planted at the ‘‘northwest corner,” the words 

“State Line” facing the east. 
*4. * Unexpected delays, arising from a condition of the weather which 

prevented the surveyors from making reliable astronomical observations, 
together with the fact, that, to a great extent, in the vicinity of said line there 
were no roads, and the settlements distant and sparse, compelling us to open a 
track for the transportation of the monuments and baggage of the corps, and 
also to construct necessary bridges and grade fords, greatly retarded the work. 

Returning to the “northwest corner,” the survey of the line was commenced, 
extending eastwardly from said “corner” to the Des Moines River, as run and 
marked by said Sullivan, in 1816, from said corner to said river. On this line, 
by close examination, we discovered abundant blazes and many witness-trees, 
which enabled us to find and re-mark the said line, as directed by this honorable 
court. 

The survey of this portion of the line, more than one hundred and fifty miles 
in length, was commenced on the 13th day of August, and finished on the 18th of 
September. 

Near the bank of the Des Moines River where the line terminated, we 
planted a cast-iron pillar, similar in weight, figure, dimensions, and inscriptions to 
those planted at the “northwest corner,” and near the bank of the Missouri River, 
the words “State Line” facing the west. 

Solid pillars of cast-iron, weighing each between three and four hundred 
pounds, and minutely described as to figure and inscriptions in the report hereto- 
fore made to this honorable court by Messrs. Wells and Hendershott, commis- 
sioners, we caused to be planted at every ten miles, in the due west line extending 
from said “northwest corner” to the Missouri River, and also at every ten miles 
in the line extending east from the “northwest corner” aforesaid to the Des 
Moines River. 

No iron monument was planted at mile 150 in the line running east, because 
between it and the point where the large one is planted on the bank of the Des 
Moines River there existed but a small fraction of ten miles, being only fifty-one 
chains. 

For a fuller account of the said survey we respectively refer to the report 
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of the surveyors made to us, marked A, and to the following exhibits herewith 
transmitted :— 
Field notes of said survey, accompanied by a map of the line (marked B). 
Tabular statement of the costs and charges incurred in said survey (marked 


Gi): 
All of which is most respectfully submitted. 
Henry B. HENDERSHOTT, Comm’r, &c., Iowa. 
W. G. Minor, Commissioner, Mo. 
25 * And the report of the surveyors employed by the commissioners, and 


above referred to as part of said commissioners’ report, is in the words and 
figures following :— 


Keokuk, September 30, 1850. 


Messrs. HENDERSHOTT AND Minor, Commissioners of the Boundary Survey. 


Gentlemen,—Having heen appointed by you, on the part of the States of 
Iowa and Missouri severally, to locate and survey the boundary between those 
States, under the decree of the Supreme Court of the United States, we met ac- 
cording to your appointment, on the 28th of April last, near the supposed site 
of the old northwest corner, for the purpose of commencing operations in the 
field. 

We proceeded to search for the old corner, which was to be the basis of our 
future operations. Having a certified copy of Sullivan’s field notes, from the 
Surveyor-General’s office at St. Louis, we knew that the corner had been origi- 
nally located in timber, and designated by two witness-trees. Aided by a view 
of the topography of the locality,—as indicated in the notes, and especially by the 
manner in which Sullivan’s north line crossed the Platte River near its terminus,— 
we were able to determine the locality of the corner approximately ; and an in- 
spection of the ground satisfied us that every evidence of its exact position had 
long since disappeared. ‘Time, and the fires that annually spread over the prairies, 
had destroyed the witness-trees and every trace of both lines near the corner. 

This point, known familiarly as the “old northwest corner,” was the ter- 
mination of the line surveyed by Sullivan, in 1816, from the mouth of the Kansas 
River north one hundred miles, and was the point at which he turned east, in 
running to the Des Moines River, his miles being numbered north from the 
Kansas, and east beginning again at the corner. 

Having no direct evidence of the exact site of the required point, it became 
necessary to find determinate points in the two lines as near the corner as possi- 
ble. Prolonging the lines severally from such points, their intersection would 
be the point to be assumed as the corner, and, if Sullivan’s measurement were 
correct, would be the precise spot where he established it. 

Near the supposed locality of the 99th mile corner on the north line, we 
found a decayed tree and a stump, which correspond in course, distance, and 
description with the witness-trees to that corner, and cutting into the tree we saw 

what we supposed to be the remains of an old blaze, upon which was pre- 
*6 served a part, apparently, of the letter M. This supposition * was verified 

by measuring south two miles to a point, which we found to be Sullivan’s 
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97th mile corner from one witness-tree, which was perfectly sound. The marks 
upon it, two or three inches beneath the bark, were plain and legible. 

On the east line we found the witness-tree to the 3d mile corner. The wood 
upon which the marks had been described was decayed, but their reversed im- 
pression appeared upon the new growth which covered the old blaze, and which 
was cut out in a solid block. 

Prolonging the lines three miles each from the points thus determined, their 
intersection was assumed as the required corner, and at that point was planted 
the monument specified in the decree. By measurement made from the surveyed 
lines, we found the corner to be in the northeast quarter of section 35, township 
67 north, range 33 west. Its exact position with reference to those lines can be 
seen in the diagram in the field notes. See post, *15. 

The latitude of the corner, determined by a series of observations taken on 
the ground, we found to be 40° 34’ 40” north. While employed upon these ob- 
servations, we were delayed by unfavorable weather, and it was not till the 24th 
of May that we were in readiness to commence the survey of the west line from 
the corner to the Missouri River. 

This portion of the boundary, being required to be a parallel of latitude, was 
run with Burt’s solar compass, the use of which requires the longitude of the 
place of observation to be at least approximately known. Not having the requisite 
means of ascertaining the longitude of the corner, we calculated it from maps 
to be about 94° 30” west from Greenwich, which was sufficiently accurate for the 
purpose. The instrument used being an untried one, some delay was expe- 
rienced in its adjustment. To insure accuracy in the work, a telescope was 
attached to it. 

The principles upon which this line was run involve a mathematical investi- 
gation, which will be found in Note A, accompanying this report, but the mode 
of running it will be briefly described here. Each successive mile was prolonged 
in the plane of the prime vertical passing through its beginning. The direction 
indicated by the instrument stationed at the beginning of a mile is in the plane 
of the prime vertical passing through that point, and that direction was con- 
tinued through the mile by means of fore and back sights. At the end of the 
mile, an offset north was made to compensate for the sphericity of the earth. 
This offset, it will be seen by the note, is 6.855 inches for one mile. The instru- 

ment being moved at the end of the mile the proper distance north, and a 
*7 new direction * given and continued as before, the parallel passing through 

the initial point was continued throughout the line. In some instances, how- 
ever, it became convenient, whenever the nature of the ground admitted of it, 
instead of offsetting, to continue the same direction through several miles. It 
will be seen by the note, that the offsets increase as the squares of the distances, 
being for one mile 6.855 inches, for two miles, four times that distance, &c. 

Thus it appears that the offsets rapidly increase with the distance run, and 
that, by continuing the direction of the prime vertical from the corner to the 
terminus, the southing would have been over 2,000 feet. 

At the western terminus of the line, the observations for latitude were re- 
peated. Having established that point, we returned to the northwest corner and 
commenced retracing Sullivan’s east line on the 13th of August. 

It is thirty-four years since this line was run, and every vestige of the 
mounds and pits established in the prairie has disappeared. Much of the coun- 
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try through which it passes consists of brushy barrens, or high rolling prairies, 
dotted with detached groves, or covered with a thin growth of dwarf timber. 
Much of this description of timber has been destroyed by fire, forming in some 
instances prairie, and in others brushy barrens, destitute of trees; while in some 
places an entirely new growth of young timber, principally hickory, has sprung 
up. In all such cases the witness-trees and other marks mentioned in Sullivan’s 
field notes were gone, and thus it occurred that we frequently were several miles 
without finding any traces of the line. But in heavy bodies of timber no diff- 
culty was experienced in discovering evidences of the precise location of the line, 
not only by blazes, but by line and witness-trees, many of which are sound, and 
the marks in good preservation. The general topography of the country, and 
especially the crossings of the streams, greatly facilitated us in following the line, 
and in some instances, when confirmed by the old blazes, enabled us to establish 
it with sufficient certainty. In the absence of any traces of the line between two 
known points, distant from each other more than one mile, we assumed the line 
to be straight between such points, and established our posts accordingly. This. 
was done by running a random line from the last found corner, in a direction as. 
near that pursued by Sullivan as we could determine, until another point was. 
found, and then correcting back. No notice, however, is taken of these random 
lines in the field notes, which relate to the true line only. 
ts We soon satisfied ourselves that the line run by Sullivan * was not only 
not a due east line, but that it was not straight. That more or less northing 
should have been made in the old line was to have been expected from the fact: 
that Sullivan ran the whole line with one variation of the needle, and that varia- 
tion too great. This would account for the fact that the northing increases as. 
he progressed east. But there are great irregularities in the course of the line, 
for which it is difficult to find a cause. Sudden deviations amounting to from 
one to three degrees frequently occur, and it rarely happens that any two con- 
secutive miles pursue the same direction. 

A resurvey of the line between the 91st and 134th miles was made in the 
year 1845, and we found the witness-trees on that part of the line defaced, and 
others substituted. We succeeded, however, in identifying Sullivan’s trees, and 
we destroyed the marks of that survey as far as they related to the old line. In 
all instances where a corner on Sullivan’s line is mentioned in our field notes, one 
or both witness-trees were found to identify it and we did not always think it 
necessary to repeat the fact in the notes. 

Accompanying this report are the field notes and map of the boundary, the 
former of which are sufficiently explained in the note prefixed to them. 

On the west line the monuments every ten miles were deemed sufficient. Om 
the. east line mile posts are established, marked, and witnessed as described in the 
field notes. 

It will be perceived that the measurement of this line as run by us exceeds 
that of Sullivan by 11 44°, chains, and that this increase, although gradual, is not 
regular. Some portions of the old line agree very nearly with our measurement, 
while others differ materially, and the greatest gain is generally made in brushy 
and broken land. 

For the convenience of estimating distances, and that the true length of the: 
line might be indicated by the mile posts, they were established by our measure- 
ment, taking care in every instance to note the distance of the posts set by us: 
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from the corresponding corner in the old line whenever found. The different 
courses being extended from one known point to another, the line was not altered 
at those points, being made to pass through them, but only its length corrected. 
The length of the entire line is 211 miles and 32.8% chains, embracing 4° 1’ 
7” 29 of longitude. The length of a second of longitude is calculated in Note C, 
and the longitude of any point of the line being known, that of any other point 
can be deduced. 
The map is platted from the field notes on a scale of half an inch to the 
*Q mile, and is only intended to represent the general * features in the topog- 
raphy of the line. The scale upon which it is made is much too small to 
show the angles in the east line, to do which would require it to be extended to a 
length that would render it inconvenient. All the purposes for which it can be 
used will be attained by its present form. 
Wm. DEwey, 
Surveyor on the part of Iowa. 
R. WALKER, 
Surveyor on the part of Missouri. 


Note A. 


Put a@ = semi-equatorial axis of the earth. 
¢ = semi-polar axis. 
x = absciss 
y = ordinate 
e = eccentricity. 
|= latitude of S. 
vr = radius of curvature at S. 


t to a point S on the terrestrial meridian. 


Then considering the centre as the origin of the codrdinates, we have 
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Differentiating again, we find 
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Substitute these values (1 and 2) in the general equation 
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and we have 
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The foregoing equation (3) is the proper expression for the radius of cur- 
vature when the value of x is known; but as, in the present case, the value of this 
quantity is unascertained, it will be better to deduce an equivalent expression in- 
volving only quantities which must, from the nature of the question, necessarily 
be known. 

P Let E q represent the equatorial 

5 axis of the earth; C P, the semi-polar 

axis; P, the pole; S, a point on the ter- 

restrial meridian at which the radius 

of curvature is required, and whose 

latitude S L H = 1 is known; then, re- 

Ei 7 iH # taining the notation hitherto adopted, 
G-gisi0, CPe ene, Hi esand Sav 

=y. SL is normal to the meridian at S, and is, consequently, a part of 7, the 
radius of curvature. In the right-angled triangleS H L,L H :S H : :cos.1/: sin. J, 


——2 ——2 
and, trom: the properties of the ellipse, Cg: C P:2C Hiv: 
SSS 2 
whences si == CPi Cal a= 67 


cs 
And the first analogy becomes 
Gr iy ti cos. LesSinewls 


c rn 
or, since y =—(a’—x”) *, 


= < (@—x2)? 2: STCOSMLISITIGIL: 
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*11 * whence, 


CANES I\ a Ga 2+ 

THe ae —x?)? cos. J, 
. . . c 

and, dividing by - , 


a 


we 


cx sin. /=a (a’—x’)” cos. 1. 


Squaring, we find 
2 x? sin.2] =a? (a’—x?) cos.2] =a‘ cos.2J—a’ x? cos.7/. 

Hence, since ¢? = a’—e?, 
(a—e*) x? sin.2] =a? x? sin.2J—e? x? sin."2=a* cos2]—a’ x” cos.7/ ; 
and transposing, 


. . O} . 
@ x? sin2Zl+a® x? cos2/—e? x? sin.2] =a? a’ (sin2/+cos.”/) 
—e® x? sin.27= (since sin.2/-+cos2/=1) a? x°—e? x? sin.7/ 
—x(a@—eé sin.2l) =a‘ cos.7l. 


Whence we deduce 
SRE Ae ap remenpy eis hae k yh 3 och 0.5 


KS 
a’—e* sin.?] 


If now, in equation (3), we substitute for +? its value just found, we have 


(a a‘ cos.?l pee (4 a’—e? sin. *]—e° et] yi 
¢ é est sin.2/ a’—e* sin.21 


‘ 


ac 
leer) 
ci a’—e? sin.*1 
a‘ 
a (Ga We a? =( 1 
We Nae? sin.2 a—e sin, 21 
whence, at last, we find 
ac 
1 eae or Carer ete cer. Ace. I'S.) 


which is a general expression for the radius of curvature at any point on the 
elliptic meridian. 

The determination by Bessel of the equatorial and polar diameters of the 
earth, may be regarded as more accurate than that of any other geometer. His 
results, deduced from a consideration of the most accurately measured arcs of 
the meridian in various latitudes, are therefore adopted. 


“W * We have, then, 


a = 20,923,596 feet. 
¢ = 20 /353,062a 


STATE OF MISSOURI V. STATE OF IOWA 899. 


Hence, if we express the other quantities in terms of a, we shall have, after 
a good deal of troublesome computation, 


a ; é : : , : ; : : . = 1.000000000 
aia ; : : : : , : ~ == 019933526469 
Poa : : : : : : : = 0.006673531 
sin.? ]= sin.? 40° 34’ 40”. : : , : p= 04231236250 


and, substituting these values in equation (5), we have 


“s 993326469 ___.993326469 
”~ (1 — 0.006673531  .4231238233)}  —— 3 
99717627 
993326469 ee 
= ~ 995767306 = +99 1948697 gh cs i 1 head Oo) 


or, resuming the foot as a unit, 
= 21).923 506: 997548694 == 20: 872 S00 eet. ue, an ss Facute oe a GA) 


A line traced upon the earth’s surface in an east or west direction, and accu- 
rately prolonged by means of fore and back sights, will always remain in the 
plane of the prime vertical passing through its beginning; and consequently will 
gradually tend southward, according to a certain law. Hence, in running the line 
from Sullivan’s corner to the Missouri River, it was necessary to apply certain 
corrections in order to regain the parallel of latitude passing through the initial 
point. These corrections may be ascertained in the following manner :— 

We may, without sensible error, consider that part of the earth’s surface on 
which we have been operating as a portion of the surface of a sphere whose 
radius is equal to the radius of curvature, as above ascertained. 

iy Let E C, P C, represent the equatorial and polar 
fadil, respectively ,and°h, © Si @ 5 i =" the lati- 
tude of S. C S and F S represent, and are in the 
planes of, the prime vertical and the circle of lati- 
s p tude. 

e/, It is evident that these planes intersect each 
other at S, and that the line of intersection is tangen- 
tial to the earth at that point. If, then, a line be 
traced from S, at right angles to the meridian P E, 
it will intersect any other meridian P G at D. But 

© the parallel intersects the same meridian at B. Hence, 

D B is the required correction. 

*1S * It thus appears that the planes represented by S C, S F, intersecting 

the plane of the second meridian, will form, externally to the earth, a figure 
which may be represented by S D B; and, the arc D B being very small, this figure 
may be treated as a plane triangle, right-angled at D. The angle S, when projected 
upon the plane of the second meridian, will, of course, undergo a diminution; but 
when (as is the case here) the inclination of the two meridians is small, this 
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diminution becomes almost infinitesimal in amount, and may be disregarded. If, 
therefore, we put u— S D,andv=B D, we shall have 


oa tan Le ee es ee 


But, making d = the distance along the line between the meridians, we have 

from the properties of the circle 
2r+u:d::d:u; 
a 
— 2 — 

whence, u (27 + u) = d’, and u rae EASY 
the second number, being so minute, when compared with 2,7, as to have no effect 
upon the result within the limits we have adopted, this expression becomes, 


; and the quantity wu, in the divisor of 


Piet dalt: 
Wr ep? 
and, substituting this value in equation (8), we have 
d? tan, 1 
ie PE oes re ee A) 


If now, in this expression, we make d = 1 mile, and substitute for the letters 
their numerical values, we shall have 


v = 6.855 inches. 


A simple inspection of equation (9) will show that, the latitude being con- 
stant, v varies as d*. Hence, we must offset north as follows :— 


When d=) 1>mile, = 1, 6.855 une O- ft. 6.855) in: 
5) i mitles.. t= AiG. 6:8 0 me Zs A 2 Ome 
i OSAC C5555 a= Sa BOO Saas 
Hy gee Aol gts scar mek SL OO Oma pS ae Sse) Sune 
SS ee Be er 25 NGOS Oe et Ue 
Sa Ses Gt ltt = (3650 6:855mee = On ocean 
Saye Seep 8S = AOSG6:855 0 eZ E05 
My Ss Ba Sg (04 SC6:855 ah OO. ce Oe 
ee ea ope 81-6 85 See me ee 
~~, \=10, “v= 100 6.855 eae 
e “== 60.- 9==86005< 6855) “== 20565." 26.000" 

*14 * Note B. 


In note A, equation (7), we find 20,872,306 feet to be the length of the 
radius of curvature of the terrestrial meridian at the parallel of 40° 34’ 40”; and 
as this value may be considered constant for a short distance north or south of 
that parallel, and as radius, expressed in seconds, is equal to 206,264,806”, we 
tare for the length of a second of longitude on either side of the line, for a few 
miles, 


pen 20,872 3060— 
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Norte C. 


It is plain that the absciss + is equal to the radius of the circle of latitude 
passing through S. 
In note A, equation (4), we have 


2 as COS:clame 
KP ae 6 no 
a’—e* sin, 71’ 


whence, 
a* cos, | 
*=(@—e® sin.2l)}? 


or, using a as a unit, and substituting the numerical values, 


ves .75953361 _ .75953361 
~ (1— .006673531 X .4231238233)i 


sae 
99717627" 


.75953361 . 
a SUCERERMES i i 
= ~909587137 — * 6060824 ; and, resuming the foot as a unit, 


# == 29,923,596 — .76060824 == 15,914,660_feet, 


Hence, along (or near) the parallel of 40° 34’ 40”, we have for the length 
of a second of longitude, 


» __ 15,914,660 _ 
ie 206,264,806 77.1564 feet. 


We may, therefore, easily ascertain the difference of longitude between any 
two points in the line; and consequently, whenever the longitude at any one of 
these points shall have been determined, it will become known for all the others. 


The following is a statement of the differences of longitude between the 
principal points in the line, viz. :— 
° ! L] 
Between Sullivan’s corner and monument near the Missouri River, 1 8 25.94 
s vf a ee i ““ “* Des Moines, 2 51 48.49 
summer tiejextre men nOnuInents tsar simatic ion el ee 4 0 14.43 


And since the line extends west of the monument near the Missouri 
*15 River 61 chains, and east of the monument near the * Des Moines 80 links, 
we see that the whole extent of longitude embraced by the line is 4° 1’ 7”.29. 
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And the field notes referred to by the said surveyors, Walker and Dewey, as 
part of their report, are in the words and figures following :— 


Diagram showing the situation of the corner. 


Sa coe 


Sulliven’s North Line 


NOTE. 


The field notes relate to the true line, as established on the ground. No 
notice is taken of random lines. The distances are reckoned in chains and links 
from the beginning of each mile. 

When a post is noted as set in a mound, the pit is invariably nine links west, 
to designate it from other surveys. In the prairie the posts are marked with the 
letters “B. L.” facing the east, the letter “I.” facing the north, and the letter “M.” 
facing the south, and the number of the mile marked on the west face of the post. 
In timber the number of the mile is marked on the witness-trees, with the letter 

appropriate to each state, there being one tree marked on each side of the 


*16 line whenever * possible. The foot of each witness-tree is marked with the 
lettersss: Bak 
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MISSOURI AND IOWA BOUNDARY—WEST LINE. 
Commenced May 24th, and completed July the 12th, A. D. 1850. 


Planted a cast-iron monument at the “northwest corner,” latitude 40° 34’ 
40”.3 north. 


Missouri and Iowa Boundary.. West line. Commencing at Sullivan's Northwest 
Corner. 


Course West on a Parallel of Latitude. 


Ist Mile. 


5.00 Prairie. 
18.30 Branch 6 Ilks. wide; runs south, skirted with timber. 
27.00 Prairie. 
Land rolling, second-rate. 


2d Mile. 
33.90 Brushy branch, 6 lks. wide, runs south, skirted occasionally with strips of 
timber. 
Land rolling, second-rate. 
3d Mile. 
78.00 Timber. 
Land rolling, soil second-rate. 
4th Mile. 


75.00 Honey Creek, 25 Iks. wide, runs south. 
78.00 Prairie. 
Land rolling and second-rate, timber ordinary, black and burr oak, elm, 
hickory and walnut, and undergrowth brush of same. 


5th Mile. 
Second-rate rolling prairie. 


6th Mile. 
Second-rate rolling prairie. 


7th Mile. 
30.00 A small branch runs southwest. 
74.00 Branch 4 links wide, runs south. . 
These branches unite about 10 chains below the line, and at their junction 
commences an extensive grove extending south. 
Land rolling, soil second-rate. 


8th Mile. 


Rolling prairie, soil second-rate. 


904 


Dist. 


50.00 
58.00 
71.00 
80.00 


54.50 
56.50 
61.50 


69.00 
74.50 


31.00 
31.25 
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*17 * Oth Mile. 
First half rolling prairie; second half broken and covered with patches of 


hazel. 


10th Mile. 

Hazel continues. 

Timber. 

Drain runs northwest. 

Prairie. 

Set a cast-iron monument with the word “Boundary” facing both the east 
and west, the word “Iowa” facing the north, and the word ‘Missouri’ 
facing the south. 

Land rather broken; soil second-rate; timber poor and sparse, mostly 
black oak. 


11th Mile. 
Timber (a small grove). 
Prairie. 
Bottom. 
East Fork, of 102.40 links wide, runs southwest. 
Prairie. 


Land rolling; second-rate. Prairie interspersed with hazel thickets. Tim- 
ber tolerable; elm, lind, hickory, walnut, &c. The ridges are covered 
with hazel and scrub oak. 


12th Mile. 
Timber. 
Middle Fork, of 102.25 links wide, runs south. 
Prairie with patches of hazel. 
Land rolling, soil second-rate. Bottom on the creek level and rich; tim- 
ber indifferent. 


13th Mile. 
Timber. 


West Fork, of 102.50 links wide, runs south, skirted with a narrow belt 
of sparse timber. 
Land rolling, second-rate. Bottom rather wet. 


14th Mile. 
Rolling, second-rate prairie. 


A 15th Mile. 
Prairie, rather broken, second-rate. Patches of hazel and small groves. 
of sparse timber. 


16th Mile. 
Same as last mile. 


*18 * 17th Mile. 
Timber. 
Small branch runs northwest. 


Northeast f Mr. , 
links S. 45° W. ast corner of Mr. Short’s field 300 


Dist. 
50.00 
64.00 


1.50 


5.00 
39.00 
67.00 
80.00 


7.30 


29.50 
34.00 
49.50 
57.00 
65.00 
68.50 
72.00 
73.50 
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Northwest corner of Short’s field 200 links south. 

Clear Creek, 10 links wide, runs southwest. 

Land rolling; second-rate. Timber tolerable, black and burr oak, elm and 
walnut, &c., with undergrowth. 


18th Mile. 
Prairie. Land rolling, second-rate. 

19th Mile. 
Rolling, second-rate prairie. 

20th Mile. 


Drain runs northwest. Grove short distance north. 
Cut off southwest corner of Davidson’s field. 
Drain northwest. 

Set cast-iron monument facing as before. 

Land rather broken; soil second-rate. 


Zlst Mile. 
Rolling, second-rate prairie. 


22d Mile. 
Mostly bottom prairie, level and rich. 


23d Mile. 
Nodaway River, 100 links wide, runs south, muddy channel, narrow belt 
of timber on the banks. The first half is rather wet bottom prairie. 
Last quarter of the mile brushy, and the end in a dense thicket. 


24th Mile. 
First quarter brushy, with thickets of hazel, &c. 
Balance prairie, rolling, second-rate. 


25th Mile. 
Upland prairie, rolling, second-rate. 


26th Mile. 
Same as last mile. 


27th Mile. 
Rolling, second-rate prairie. 


28th Mile. 
Sparse timber. 
Brushy prairie. 
Drain southwest. 
Timber. 
Bottom. 
Thicket of dense brush. 
Branch, 6 links wide, runs southeast. 
Prairie. 
Land rolling, soil second-rate. Timber poor. 


13.60 
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*19 * 29th Mile. 
Left bottom. 

Small grove. 

Left same. Prairie. 


Bottom. 

Timber. 

Mill Creek, 15 links wide, runs south. 
Prairie. 

Left bottom (same as last mile). 


30th Mile. 
Small branch runs northeast, hazel on the banks. 
Set cast-iron monument in a swale, facing as before. 
Land very rolling, second-rate. 


31st Mile. 
Rolling upland prairie. 

32d Mile. 
Same. 

33d Mile. 
Same. 

34th Mile. 


East Taskio, 80 links wide, runs south, banks steep, channel muddy, nar- 
row belt of timber on the banks occasionally spreading out into consid- 
erable groves. 

Upland rolling, second-rate. Bottom about 34 mile wide, level and rich. 


35th Mile. 
Rolling upland prairie. 

36th Mile. 
The same. 

37th Mile. 
The same. 

38th Mile. 


Middle Taskio, 6 links wide, runs south. 
Same as last mile. 

39th Mile. 
A wet swale. 
Left swale. 


East edge of a grove about 5 chains south, excending west. 


40th Mile. 
Timber. 
West Taskio, 60 links wide, runs southwest. Prairie. 
Set cast-iron monument, facing same as above. 


meee rolling, second-rate ; bottom rich. Timber, burr oak, hickory, elm, 
c. 


Dist. 


26.40 


80.00 


44.90 
69.30 
71.00 


4.70 
51.25 
79.00 
79.50 


Jeli 
28.00 
40.10. 
45.50 
64.75 
66.80 


00.60 

7.50 
10.00 
45.75 
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*20 * 41st Mile. 
Upland rolling prairie. 

42d Mile. 
The same. 

43d Mile. 
The same. 

44th Mile. 
The same. 

45th Mile. 
The same. 

46th Mile. 
The same. 

47th Mile. 
High Creek, 5 links wide, runs southwest. 
The same. 

48th Mile. 
The same. 

49th Mile. 
The same. 

50th Mile. 


Set cast-iron monument in a low, wet swale, facing as before. 
Land same as last mile. 


51st Mile. 
Field fence north and south. 
Fence north and south. 
Timber. 
Land as before. 


52d Mile. 
Left field fence north and south. Timber. 
Branch, 4 links wide, runs north. 
Road north and south. Prairie. 
Touched the northwest corner of a field. 
Land as usual. Timber tolerable, oak, hickory, elm, &c. 


53d Mile. 
Timber. 
Field fence north and south. 
Left field fence north and south. Prairie. 
Timber. 
Small branch runs south. 
Field fence north and south (Sager’s). Left timber. 
Land broken, soil second-rate. Timber, oak, hickory, elm, &c. 


*21 * 54th Mile. 

Fence north and south, dividing Sager and Sebo. 
Left field north and south. 

Open burr-oak timber. 

Spring branch southwest. 


908 
Dist. 


59.50 
60.00 


80.00 


9.50 


15.75 
24.00 


37.50 


61.00 
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Road north and south. 

Field fence north and south. Prairie. : 

Land broken, second rate. Timber, burr oak, hickory. &c. The SIst, 
52d, 53d, 54th, and 55th miles run through what is known as McKis- 
sock’s Grove, embracing a fine farming country. 


55th Mile. 
Left field. 
Top of steep bluff, sparse timber on the slope. 
Bottom prairie. 
Timber. ; 
Nishnebotone River, 150 links wide, runs southwest. The bottom is level 
and rich, affording fine pasturage. There is a narrow strip of timber 
on the river. 
56th Mile. 
Level, rich bottom. 


57th Mile. 
Slough runs south. 
Land the same. 

58th Mile. 
The same. 

59th Mile. 
The same. 

60th Mile. 


Set cast-iron monument, the words “State Line” facing the east, and the 
word “Iowa” facing the north, and the word “Missouri” facing the 
south. The ground here is high, affording a much more appropriate 
site for the monument than the terminus on the bank of the Missouri 
River, where the land is extremely liable to wash, and is frequently 
overflowed. 

61st Mile. 

Road north and south. The ground begins to become lower from this 
point. 

Field fence north and south. 

Left field fence north and south. Timber. 

B22 

A cottonwood, 30 inches diam., notched on the east and west sides, and 
marked with the letter “T.” on the north, and “M.” on the south. 

Set a post on the bank of the Missouri River. 

Beans Cottonwood, 10 in. diam. S. 67> Ei 6 Ike: 

e SW Nai NN ae 
Rich bottom land, heavy body of timber, principally cottonwood and elm. 


Missouri and Iowa Boundary. East Line from Sullivan's Northwest Corner. 


Dist. 
4.00 
10.50 


Course S. 89° 24 E, 
Ist Mile—vVar. of needle 11° E. 


Small branch, runs southwest. 
Prairie. 


Dist. 
23.50 


65.00 
80.00 


10.50 
16.00 
27.00 
61.20 


75.00 
80.00 


59.50 
77.00 
80.00 


19.00 
50.50 


58.50 
66.00 


72.00 
80.00 


80.00 


80.00 


13.50 
14.25 
16.00 


35.60 
21.00 
80.00 
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Drain south. Brushy prairie. 
Touched south point of a grove. 
Set post in mound. 

Land very rolling, soil second-rate. 


2d Mile. 


Small branch runs southeast ; bottom sparse timber. 

Branch, 25 links wide, runs south. 

Bottom prairie. 

Branch, 25 links wide, runs southeast. Narrow skirt of timber on the 
banks. 

Bushy upland prairie. Barrens. 

Set 2d mile post in mound. 


3d Mile. 
Sparse timber. 
Prairie. 
Sullivan’s 3d mile corner found by one witness-tree. Set 3d mile post in 
mound. 2d and 3d miles very rolling, with sparse timber and barrens. 


Course N. 89° 45’ E. 
4th Mile. 
Bottom prairie. 
Platt River, 75 links wide, runs south-southeast. 
Narrow skirt of timber, Sullivan’s blazes. 
South point of a sharp bend in the river; the line enters the river a short 
distance. 

Prairie. 
Upland. 
Set post in mound. 
Land rolling, second-rate. Timber poor, hickory, elm, burr oak, &c. 


523 * Sth Mile. 
Set post in mound. 
Rolling upland prairie. 


6th Mile. 
Set 6th mile post in mound. 
Land as last mile. 
7th Mile. 
Branch, 20 links wide, runs southwest. Timber. 
5 NAW Ba % S enorth. 
ike haSs om “southwest. 
Found Sullivan’s blazes on the line. 
Prairie. 
Bottom. 


Set 7th mile post in mound. 
Upland broken, brushy barrens; bottom rich. 


910 
Dist. 


40.00 
61.50 
80.00 


28.00 
54.50 
80.00 


42.50 
80.00 


80.00 


25.00 
29.00 
31.00 
80.00 


0.05 
59.00 
71.00 
73.00 
78.50 


80.00 


1.40 


40.20 
50.75 
80.00 
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8th Mile. 


West fork of Grand River, 100 links, runs south. Timber. 


Prairie. 


Set 8th mile post in mound. 
Land level and rich. Timber good, hickory, elm, black walnut, &c. 


9th Mile. 


Brushy upland prairie; sparse scrub-oak on the ridges. 
Small branch runs southwest. 

Set 9th mile post in mound. 

Upland broken and brushy. 


10th Mile. 


Road northeast ; open prairie. 
Set cast-iron monument with the word “Boundary” facing both the east 


and the west, and the 


word “Iowa” facing the north, and the word 


“Missouri” facing the south. First half-mile broken and brushy, second 


half open prairie. 


11th Mile. 


Set 11th mile post in mound. 


Land broken and brushy. 


12th Mile. 


Sparse timber, land broken. 
Branch, 10 links wide, runs east-southeast. 


Prairie. 


Set 12th mile post in mound near a small branch. 


Land rolling, second-rate. 


*24 
Small branch runs south, 


* 13th Mile. 
scattering trees and brush on each side. 


Timber. Creek a few links south. 
Creek, 50 links wide, runs south. 


“ec ce “cc e ce 


6c ce (73 (a3 “ce 


northwest. 
south. 


This creek is very crooked, and has probably changed its channel since 


Sullivan run his line. 
Set 13th mile post. 


The line is on his blazes. 


Burr-oak, 18 in. diam., S. 20° E. 41 links. 


Bearings, | Bin 


20% SIS 2Z02 NNR Saar 


Land rolling, second-rate. Timber, elm, burr oak, hickory, lind, &c. 


14th Mile. 


Sullivan’s 13th mile corner found by one witness-tree still standing. 


Course N. 89° 43’ E, 


Field. Left timber. The line is on Sullivan’s blazes, through this timber. 


Left field. Prairie. 


Set 14th mile post in mound. 


Land rolling, second-rate. 


&e. 


Timber good, white and burr oak, elm, hickory, 


Dist. 


80.00 


39.00 
46.00 


55.00 
69.00 
80.00 


80.00 


30.00 
80.00 


13.50 
30.00 
32.50 
80.00 


1.00 
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15th Mile. 
Set 15th mile post in mound. 
Land rolling prairie. 


16th Mile—vVar. 10° 30’ E 


Small branch runs southeast. 

Branch, 12 links wide, runs south-southwest. 
Narrow belt of timber on bank. Sullivan’s blazes. 
Sparse timber. 

Prairie. 

Set 16th mile post in mound. 

Land rolling, second-rate. 


17th Mile. 
Set 17th mile post in mound. 
Land same. 

18th Mile. 
Bottom. 
Set 18th mile post in mound. 
Upland rolling. Bottom rich. 


x25 * 19th Mile. 
Branch, 10 links wide, runs south; narrow belt of timber on the branch. 
Timber (Lot’s Grove). 
Creek, 25 links wide, runs southwest. 
Set 19th mile post. 
’ White oak, 10 in. diam., N. 20° W. 129% lks. 
Bearings, 6c “ 14 6 “ < ge W. 85 6 
Land rolling, second-rate. Timber good, white, black; and burr oak, elm, 
hickory, &c. 


20th Mile. 
Sullivan’s 19th mile corner found by both witness-trees. 
Course S. 89° 47’ E 


Small branch runs northwest. Prairie. 
Small branch runs northwest. 
Set cast-iron monument, facing as before. 


Land broken and brushy; a few trees on east end of mile. 


2lst Mile. 
Drain runs southwest. 
Set post 21st mile. 


Bearj Burr oak, 14 in. diam., S. 61° E. 181 links. 
earings, 6“ 66 66 66 N.35° FE. 74° ¢ 


Land broken and brushy. 
22d Mile—Var. 10° 10’ E. 


Sullivan’s 21st mile corner found by both witness-trees. 
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Dist. 
Course N. 89° 29’ E. 


6.00 Small branch, west-southwest, a few trees. 
12.50 A small branch runs southwest. 


80.00 Set 22d mile post in a mound. 
Land broken and brushy. Barrens. 


23d Mile. 


5.00 Small branch runs north. 
27.50 Small branch runs southwest. 
80.00 Set 23d mile post in mound. 
Land very rolling, with patches of hazel. 


24th Mile. 
23.00 Creek, 50 links wide, runs southwest. Timber. 
26.09 ‘ = e “northwest. 
33.50 os ot - “southwest. 


35.00 Prairie. 
80.00 Set 24th mile post in a mound. 
Land rolling, second-rate. Timber indifferent, elm, hickory, and burr oak. 


*26 * 25th Mile—Var. 9° 54’ E. 


67.50 Small branch runs northwest. Sparse timber. 
80.00 Set 25th mile post. 
: Black oak, 20 in. diam., S. 31° W. 190 lks. 
Bearings, i (73 ce 20 ce 6c INC Aly | W. 262 oe 


Rolling, brushy prairie. Timber poor, black and burr oak, and hickory. 


26th Mile. 
2.00 Prairie. 
14.50 Road northeast. 
66.25 Small branch runs south. Grove 206 links south. 
80.00 Set 26th mile post in a mound. 
Land rolling, second-rate. 


27th Mile. 


80.00 Set 27th mile post in a mound. 
Land same as last mile. 


28th Mile. 
22.00 Creek, 20 links wide, runs south. Timber. 
27.84 Red oak, 36 in. diam., Sullivan’s line tree. Noted by him as 26 chains. 
80.00 Set 28th mile post on Sullivan’s blazes. ; 
| Elm, 10 in. diam., S. 50° E. 60 links. 
Black oak, 14 “ & TING? (Soa RS o2 aie 
Land rolling. Timber good, white, burr, and red oak, elm, hickory, &c. 


Bearings, 


Dist. 
3.00 
60.00 
80.00 


12.00 
80.00 


11.50 
16.00 
22.00 
80.00 


80.00 


20.50 
22.50 
36.75 
80.00 


69.83 
78.50 
‘80.00 
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Course N, 89° 4’ E. 

29th Mile. 
Prairie. 
A few trees and brush. 
Set 29th mile post in mound. 
Rolling prairie. 

30th Mile. 
Small branch runs southeast. 
Set cast-iron monument, facing as before. 
Rolling prairie; rather brushy. 


Course N. 88° 20’ E. 


31st Mile. 
Timber. 
Creek, 50 links wide, runs southeast. 
Prairie. 


Set 31st mile post in mound. 
Land same as before. 


32d Mile. 
Set 32d mile post in mound. 
Rolling prairie. 


*27 * 33d Mile. 
Creek 25 links wide, runs southeast. Timber. 
Prairie. 


Stream, 10 links wide, runs south. 
Set 33d mile post in mound. 


Land same. 

34th Mile. 
Stream, 35 links wide, runs southeast. Timber. 
Prairie. 


Set 34th mile post. - 

| Elm, 10 in. diam., N. 75° W. 63 links. 
Se OEE ee OA Dee Seley et oy 

Land rolling; soil second-rate. 


35th Mile. 
Sullivan’s 34th mile corner found by one witness-tree. 


Bearings, 


Course N. 88° 53’ E. 


Set 35th mile post in mound. 
Land rolling. 


36th Mile. 
Stream, 25 links wide, runs south; few trees on banks. 
Timber. 
Prairie. 


Set 36th mile post in mound. 
Rolling prairie. 
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Dist. 
- 37th Mile. 


80.00 Set 37th mile post in mound. 
Rolling prairie. 


38th Mile. 


80.00 Set 38th mile post in mound. 
Rolling prairie. 


39th Mile. 
31.00 Grove of young timber, hickory. 
32.50 Prairie. 
44.00 Grove of young hickory. 
46.50 Prairie. 
60.00 ‘Timber. 
62.60 Stream, 25 links wide, runs south; dry at present. 
66.50 Small prairie, surrounded with timber. 
76.50 Timber. 
80.00 Set 39th mile post. 

; Burr oak, 9 in. diam., N. 20° E. 39 links. 
Black oak, 1205 Oe S: 307 Be22 4 

Land rolling. Timber, burr and black oak, &c. 


Bearings, 


40th Mile. 
5.50 Sullivan’s 39th mile corner found by one witness-tree. 
O05 Prairie 
80.00 Set a cast-iron monument, facing as above, on the slope of a hill in the 
prairie. 
Rolling prairie. 


*28 * Alst Mile. 
80.00 Set 41st mile post in mound. 

Land as above. 

42d Mile. 
10.00 River bottom. 
60.00 Timber. 
76.00 Sullivan’s line tree (an elm). 
80.00 Set 42d mile post. 
| Cottonwood, 18 in. diam., S. 20° E. 17 links. 
Maple, Oe ex SOc aL ta 

Land bottom and rich. Timber cottonwood, elm, maple, walnut, &c. 


Bearings, 


43d Mile. 
0.50 Grand River, 200 links wide, runs southeast. 
6.50 Sullivan’s 42d mile corner. 


Course N. 89° 6’ E—Var. 9° 6’ E. 


11.50 Prairie bottom. 
79.50 Upland and timber. 
80.00 Set 43d mile post. 
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Dist. 
‘ Elm, 10 in. diam., N. 8° W. 79 links. 
Bearines, ee oak, 10“ “ S.60°W.158 « 
Level, rich land. 


44th Mile. 
6.73 Sullivan’s 43d mile corner found by one witness-tree. 


Course N. 89° 47’ E. 


61.00 Prairie. 
5.00 Timber. 
76.00 Prairie. 
80.00 Set 44th mile post. 


. Pin oak, 15 in. diam., N. 82° W. 390 links. 
B ? , 
acs i ERE N Ose. 342) 7 
Land rolling. Timber oak and hickory. 
45th Mile. 
7.00 Sullivan’s 44th mile corner found by one witness-tree. 
Timber. 


Course N. 89° 9’ E, 
22.00 Prairie. 
80.00 Set 45th mile post in mound. 
Land as usual. 


46th Mile. 
73.00 Timber with thick undergrowth. 
80.00 Set 46th mile post in mound. Barrens. 


Gd) * 47th Mile. 
80.00 Set 47th mile post in mound. 
Brushy barrens. 


48th Mile. 
53.00 Stream, 12 links wide, runs south. 
80.00 Set 48th mile post in mound. 
Brushy barrens. 


49th Mile. 

52.50. Timber. 
60.50 Little River (a fork of Grand River), 60 links, runs S. E. 
66.50 Same stream runs north. 
71.50 ce +: south. 
80.00 Set 49th mile post. 

Bearings White oak, 36 in. diam., S. 76° E. 39 lks. 

2 COST hey on SINE ge ee tie 


Land first-rate. 


50th Mile. 
6.20 Sullivan’s 49th mile corner found by one witness-tree. 
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Dist. 


10.00 Brushy prairie. 
80.00 Set cast-iron monument facing as before. Barrens. 


Course N. 89° 16’ E. 


51st Mile. 
80.00 Set 51st mile post in mound. 
Rolling prairie. 
52d Mile. 
12.00 Timber. 


25.00 River bottom. 
28.50 East Grand River, 150 links wide, runs southwest. 


38.50 “ “ “ aueney ht 
5230 * “ “ “ Sea tyh, 
80.00 Set 52d mile post. 
Ein, i8 in. diam., N.8734° E, 1074 tks. 
Bearings, eee oak 12. INS 2) Wikoe ea 


Mostly rich bottom. White & burr oak, elm, hickory, &c. 


53d Mile. 
Course N. 88° 47’ E. 


0.30 <A pond, 250 lks. wide; direction of its length N. and S. 
5.00 Prairie: 
15.00 Timber. 
30.00 Field (Stokes) fence nearly north and south. 
57.50 Left field. Brushy prairie. 
80.00 Set 53d mile post. 
| Black oak, 8 in. diam., S. 53° E. 15 links. 


6c oe 6 6e “a“ ING ey E. 64 6é 
Land rolling. Timber, oak and hickory, with undergrowth. 


*50 * 54th Mile. 
1.50 A small prairie surrounded by timber. 


9.00 Timber and dense undergrowth of thorn, oak, &c. 
80.00 Set 54th mile post. 


Bearings, 


: Black oak, 12 in. diam:..N.155) We 7ouks. 
Bearings, 1 ‘“ 3 14 « 6 Spee W. 124* 
Growth of small timber and dense underbrush. 

55th Mile. 


4.07 Sullivan’s 54th mile corner found by both witness-trees. 


Course N. 89° 2’ E. 
32.70 Branch 10 links wide, runs south. 
42.50 sf * “northwest. 
62.75 Prairie (small and surrounded with timber). 
71.00 Alexander’s field fence nearly north and south. 
80.00 Set 55th mile post in a field; first-rate upland. 


56th Mile.. 
7.00 Fence nearly north and south. 


9.00 Fence runs a little south of east. 


Dist. 
11.00 


20.00 
31.00 
75.00 
80.00 


8.50 
47.50 
80.00 


31.00 
31.39 
31.80 
Olea) 
49.75 
53.00 
57.50 
58.75 
60.50 
65.00 
C590 
80.00 


2.53 


3.65 
55.00 
79.00 
80.00 


0.45 


12.45 
$5.25 
45.20 
80.00 


19.80 
80.00 
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Brushy thicket; plum, scrub-oak, sumac, &c. 
Timber. 
Prairie. 
Fence about N. 65° E. (Hodges.) 
Set 56th mile post in mound. 
Land same as before. 
57th Mile. 
Fence about N. 25° W. 
Road north and south. 
Set 57th mile post in mound. 
Rolling prairie. 
58th Mile. 
Timber with dense undergrowth. 
Stream, 10 links wide, runs northeast. 
Same; runs east. 
Same; runs northeast. 
Same; runs south. 
Prairie. 
Brushy prairie. 
Prairie. 
Brushy thicket. 
Timber, with dense undergrowth. 
Sullivan’s line tree (elm). 
Set 58th mile post. 
ee Oak, Seineedian.., o80/7 2.843" links. 
Ee TB ees eon tia aloe 


Bearings, 


Land rolling; soil good. Timber small, with a dense undergrowth. 


431 * 59th Mile. 
Sullivan’s 58th mile-corner found by both witness-trees. 


Course N. 89° 27’ E. 


West Fork of Muddy Creek, 25 links wide, runs south. 
Middle fork of Muddy Creek, 25 links wide, runs southeast. 
Prairie. 

Set 59th mile post, in mound. 

Land same as before. 


60th Mile. 
Field Sullivan’s fence north and south. 
Fence north and south. Prairie. 
Field (Sullivan’s and Lochlin’s) fence about S. 25° W. 
Fence about S. 65° E. 
Set cast-iron monument facing as before. 
Land good. 
61st Mile. 


East fork of Muddy Creek, runs south; very little timber on banks. 


Set post to 6lst mile in mound. 
Land good. 


G17 


918 
Dist. 


80.00 


80.00 


7 .0O 
11.00 
19.65 
22.50 
33:25 
47 50 
$0.00 


62.50 
80.00 


4.50 


9.20 
13.40 
16.20 
18.00 
44.50 
45.21 
80.00 


25.48 
3130 
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62d Mile. 
Set 62d mile post in mound. 
Rolling prairie. 

63d Mile. 
Set 63d mile post in mound. 
Rolling prairie. 


64th Mile. 
Set 64th mile post in mound. 
Same. 

65th Mile. 
Timber. 
Prairie. 


West fork Medicine Creek, 40 links, runs south. Timber. 
Field fence north and south. 

Left field fence north and south. 

Prairie. 

Set 65th mile post in mound. 

Land good. Timber indifferent. 


66th Mile. 
Timber. 
Set 66th mile post. 


; White oak, 16 in. diam., N. 63° E. 14 lks. 
Bearings, 6c 66 16 ce (77 S 55° W 20 ce 
Rich land. 
£32 * 67th Mile. 


Sullivan’s 66th mile-corner found by one witness-tree. 


Course N. 89° 42' E 
Middle Medicine Creek, 25 links wide, runs southeast. 
Same; runs northeast. 
Same; runs southeast. 
Prairie. 
Timber. 
Big Medicine Creek, 60 links wide, runs southeast. 
Set 67th mile post. 
White oak, 10 in. diam., S. 47° E. 48 Iks. 
ES SS ee NIE AORN 
Broken, second-rate land. 


Bearings, 


68th Mile. 
Sullivan’s 67 mile-corner found by both trees. 


Course N. 89° 35’ E 
Sullivan’s line tree (a white oak). 
Collins’s field; fence nearly north and south. 
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Dist. 
41.25 Left field fence nearly north and south. 


61.50 Timber. 
72) Prairie. 
80.00 Set 68th mile post in mound. 
(Corrected this mile from the line tree.) 
Land second-rate. 


Course N. 89° 21’ E. 
69th Mile. 
8.00 East Medicine Creek, 30 links wide, runs southeast. 

Timber on the bank. 

17.00 Timber open white oak. 

47.50 Prairie. 

80.00 Set 69th mile post in mound. Land rolling. 
Timber white oak, elm, and hickory. 
Land second-rate. 


70th Mile. 
80.00 Set cast-iron monument facing as before. 
Same. Rolling prairie. 


7\st Mile. 
80.00 Set 71st mile post in mound. 
Same. 
72d Mile. 
80.00 Set 72d mile post in mound. 
Same. 
73d Mile. 
80.00 Set 73d mile post in mound. 
Same. 
P35 * 74th Mile. 


41.00 Stream, 15 links wide, runs south. ‘Timber 

47.50 Prairie. 

60.10 Stream, 10 links wide, runs southwest... Narrow strip of timber on banks. 
80.00 Set 74th mile post in mound. 


Land same. 
75th Mile. 
80.00 Set 75th mile post in mound. 
Same. 


76th Mile. 
80.00 Set 76th mile post in mound. 
Same. 


77th Mile. 
66.30 Stream, 50 links wide, runs southwest. Timber. 
80.00 Set 77th mile post. 
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Dist. : 
Bell oak, 15 in. diam., S. 23° W. 30 links. 


Pecisis a5 NAc ce 
Broken, second-rate land. 
78th Mile. 
9.20 Sullivan’s 77th mile corner found by both witness-trees. 
Course N. 88° 57’ E. 
47.00 Prairie. 
55.75 Smith’s field fence north and south. 
58.40 Timber. 
64.50 Prairie. 
74.00 Field fence north and south. 
80.00 Set 78th mile post in a field. 
Land rolling, soil second-rate. Timber, oak and hickory. 


79th Mile. 
9.00 Left field fence north and south. Prairie. 
49.50 Timber generally small, with underbrush. 
59.20 Stream, 10 links wide, runs south. 
77.50 Small prairie. 
80.00 Set 79th mile post in mound. 
Same. 
80th Mile 
250 Timber. 
14.60 Stream, 10 links wide, runs south. 
41.50 Prairie. 
80.00 Set cast-iron monument, facing as before. 
Same. 
8lst Mile. 
40.50 Mormon trace north and south. 
80.00 Set 81st mile post in mound. Rolling prairie. 


*34 * 82d Mile. 
4.50 Stream, 10 links wide, runs south. Timber on the banks. 
80.00 Set 82d mile post in mound. 
Same. 
83d Mile. 
80.00 Set 83d mile post in mound. 
Same. 
84th Mile. 
80.00 Set 84th mile post in mound. 
Rolling prairie. 


85th Mile. 
80.00 Set 85th mile post in mound. 
Same. 
86th Mile. 


29.50 Benner’s house, about 150 links north. 
80.00 Set 86th mile post in mound. 
Prairie, with clumps of oak. 


38.40 
80.00 
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87th Mile. 
Set 87th mile post in mound. 
Land same. 

88th Mile. 
‘Timber. 


Set 88th mile post in mound. 
Prairie, with scattering trees. Sparse timber. 


89th Mile. 
Sullivan’s 88th mile corner found by one witness-tree. 


Course N. 89° 12’ E. 


Stream, 50 links wide, runs southeast. 
Sullivan’s line tree (a white oak). 
Course S. 89° 15’ E. 
Set 89th mile post. 
Berraes White oak, 24 in. diam., N. 15° W. 65 links. 
; A ane ld Baemee is | ORL Sy VV EOL s 

Poor, broken land. 

90th Mile. 
Small prairie, surrounded by timber. 
Sullivan’s 89th mile corner. 


Course N. 88° 57’ E. 
Timber. 
Set cast-iron monument facing as before. Timber white and black oak, 
with undergrowth. 
Land rolling. 
91st Mile. Var. 9° 36’ E. 
Sullivan’s 90th mile corner. 
Course N. 89° 5’ E. 
Small branch runs southeast. 
Set 91st mile post. 
: White oak, 24 in. diam., S. 7%%4° E. 49 links. 
Bearings, EO) Mone ie TN erin aol ee 
Land broken, third-rate. Timber, white and black oak, &c. 


BSS * 92d Mile. 

Corner to intersection of supposed Sullivan’s line with range-line between 
ranges 17 and 18 (lowa sur.). 

Sullivan’s 91st mile corner. 

Course N89 12/9: 

Corner to intersection of supposed Sullivan’s line with range-line between 
ranges 17 and 18 (Mo. sur.). 

Prairie. 


Cut off the southeast corner of a field. 
Left field. 


922 


Dist. 
52.00 


54.70. 


80.00 


12.36 
15.00 
19:33 
80.00 


12.20 


25.00 
80.00 


0.30 


80.00 . 


63.00 
68.50 
Fas, 
80.00 


71.80 


CH U1 Ww bb 
Ww aA 
SSS8SS 


Oo 


CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


Timber. 
West fork of Chasiton, 100 links wide, runs southeast. 
Set 92d mile post. 


White oak, 14 in. diam., S. 414° E. 41 links. 


Bearings, ‘“ «44 « ce) Neth Ale os 


Upland broken, third-rate ; narrow bottom on the river, first-rate. 


white and black oak, &c. 


93d Mile. 
Sullivan’s 92d mile corner. 
Small branch runs northwest. 
Sullivan’s line tree. 
Set 93d mile post. 


White oak, 12 in. diam., N. 23° W. 30 iinks. 


Bearings, 66 73 6 (73 (73 S. Ae E. Z@) (73 
Land broken, third-rate. White and black oak, hickory, &c. 


94th Mile. 
Sullivan’s 93d mile corner. 


Course N. 89° E. 
Prairie. 
Set 94th mile post in mound. 
Land broken, second-rate soil. 


95th Mile. 
Road northeast and southwest. 
Set 95th mile post (in the brush) in a mound. 
Land broken, second-rate. Brushy, a few trees. 


96th Mile. 
Jack-oak grove. 
Small prairie, surrounded by timber. 
Small branch runs northeast. 
Set 96th mile post. 
Bearings, Burr oak, 14 in. diam., N. 11° E. 235 links. 
Land broken, second-rate. Scrub-oak, crab, thorn, &c. 


*36 * 97th Mile. 
Sullivan’s 96th mile corner found by his elm tree. 


Course N. 88° 33’ E. 


Heavy timber, more open. 

Sparse, open timber. 

Thicket of scrub-oak, crab, thorn, &c. 
Set 97th mile post. 


Black oak, 6 in. diam., N. 40° E. 12 links. 


Bearings, Pin sa Dy pings ‘6 C90? fi aa 
Land broken, second-rate. Timber poor. 


Timber, 


Dist. 


11.84 


26.50 
29.50 
42.00 
56.58 


78.00 
80.00 


19.85 


35.35 
37.00 
42.00 
80.00 


7.50 
12.06 


14.00 
iz 
80.00 


9,00 
WAT 


20.29 
34.00 
63.00 
- 30.00 


12.78 


54.80 
~ 80.00 


‘Bearings, 


STATE OF MISSOURI V. STATE OF IOWA 923 


98th Mile. 
Sullivan’s 97th mile corner, witness-trees defaced. 


Course N. 89° 3’ E. 


Small branch runs north. 

Barren, brushy prairie. 

Sparse timber. 

Sullivan’s line tree (black oak} 24 inches diameter. ) 


Course N. 88° 53’ E. 
Bottom prairie. 
Set 98th mile post in mound. 
Land rolling, soil second-rate. 


99th Mile. 

Field fence north and south; north side of field 25 links north of line and 
parallel with it. 

Left field. 
Thicket and sparse timber. 
Bottom prairie, level and wet. 
Set 99th mile post in mound. 
Upland is good soil. 

100th Mile. 
Timber. 
Sullivan’s 99th mile corner; witness-trees defaced. 

Course N. 88° 57’ E. 

Right bank of Chariton, 150 links, runs southwest. 
Left bank of river (by triangulation) ; ieft bottom. 
Set cast-iron monument, facing as before. 
Land rolling, second rate. Timber good, white and black oak, hickory, &c. 


101st Mile-—Var. 9° 30’ FE. 


Timber. 
Sullivan’s 100 mile corner. 
eV * Course N. 89° 2’ E. 


Sullivan’s line tree 

Low, wet prairie. Land rolling, to this point. 

Timber, upland. 

Set 101st mile post. 

Black oak, 14 in. diam., S. 38° EF. 62% Iks. 
WG ee ele eNOS en yoe EON * 
Timber good, white and black oak, hickory, &c. 


102d Mile. 
Sullivan’s 101st mile corner. Trees defaced. 
Course N. 88° 47’ E. 
Road north and south. 
Set 102d mile post. 
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Dist. 
ayase Hickory, » 14;in. diam, 5S. 4°  E.-889ilks. 
Sadie SD White oak, 12“ “ N.583%4°W.61% “ 
Land rather broken. Timber good, white and black oak. 
103d Mile. 


6.00 Small branch runs north. 
12.40 Sullivan’s 102d mile corner. 


Gourse N188°'56" B, 


43.60 Road nearly north and south. House 500 links south. 
64.00 Prairie. 
77.50 Timber. 
80.00 Set 103d mile post. 
Beari Elm, 20 in. diam., N. 12° E. 46 links. 
Manik p20 Ne gs SREP ENV AOak 
Land rolling, second rate. Timber indifferent, brush. 


104th Mile. Var. 8° 45’ E. 
11.96 Sullivan’s 103d mile corner, one witness [tree] standing. 
Course N. 88° E. 

12.00 Prairie. 
17.20 Field (Veach) fence north and south. 
48.20 Left field fence north and south. 
80.00 Set 104th mile post in mound. 

Land rolling ; soil second-rate. 


105th Mile. 


80.00 Set 105th mile post in mound. 

Same. 

106th Mile. 

52.00 Small grove and thicket. 
65.75 Small branch, runs south. 
69.50 Prairie. 
80.00 Set 106th mile post in mound. 

Land same. 

*38 * 107th Mile. 


45.00 Grove and thicket. 
80.00 Set 107th mile post. 


Bees Black oak, 12 in. diam., S. 20° E. 43 links. 
2 ? “ 6“ 12 ‘ “ N. 8° W. Ti 6 


Land rolling, second rate. Brushy, timber poor. 


108th Mile. 
12.69 Sullivan’s 107th mile corner. 
Course N. 87° 39' BE. 


20.00 Small Prairie. 
26.00 Timber. 


Dist. 
30.20 


64.50 
80.00 


80.00 


11.40 
20.00 
70.00 
75.00 
80.00 


12.34 


80.00 


3.00 
11.50 


14.50 


41.50 
73.00 
76.00 
80.00 


11.09 


60.50 
74.75 
76.50 
80.00 
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Small branch runs south. 
Prairie. 
Set 108th mile post in ground. Timber poor. 


109th Mile. 
Set 109th mile post in mound. 
Rolling Prairie. 

110th Mile. 
Field fence north and south (Wright). 
Left field. 
Timber and patches of brush. 
House 200 links north of line (Baker). 
Set cast-iron mounment, facing as before. 
Land rolling. Timber poor and sparse. 


111th Mile. 
Sullivan’s 110th mile corner. 
Course N. 86° 7’ E. 


Set 111th mile post in mound. In small prairie, surrounded by dense 
thickets. 
Land broken, second rate. Scrub timber and small prairies. 


112th Mile. 


Heavy Timber. 
Sullivan’s 111th mile corner. 
Course N. 87° 56’ E. 
Small branch, general course east; the line runs down it, crossing it several 
times. 
Left branch, course northeast. 
Same branch runs south. 
Same branch runs northeast. 
Set 112th mile post on Sullivan’s blazes. 
: White oak, 20 in. diam., N. 3 Ee 119 links. 
regees So ae 
Land good. Timber, white, black, and burr oak, hickory, elm, &c. 


*39 * 113th Mile. 
Sullivan’s 112th mile corner. 
Course N. 88° 21’ E. 
Field fence north and south. 
Left same. 
Bottom prairie. 
Set 113th mile post in prairie. 
Bearings, Burr oak, 20 in. diam., N. 151%4° E. 268 links. 
Land and timber as last mile. 


7.70 
34.00 
80.00 


36.00 
48.00 
75.00 
80.00 


15.50 
40.00 
7 ole 
80.00 


65.00 
80.00 


O25 
19.40 
53.50 
80.00 
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114th Mile. 

Timber. 
Fabius River (west fork), 50 links, runs southeast. 
Sullivan’s line tree. 
Barrens. 
Set 114th mile post. 

: Black oak, 12 in. diam., N. 421%4° W. 177 Iks. 
Bearings, ‘ TRY eae S202, AON 
Land good. Timber, hickory, black oak, elm, &c. 


115th Mile. 
Field fence north and south. Prairie. 
Left field fence north and south. 
Set 115th mile post in mound. 
Rolling prairie. 


116th Miie. 
Scrub-oak thicket. : 
Prairie. 
McAtee’s field fence north and south. 
Set 116th mile post in field. 
Same. 


117th Mile. 
Left field fence north and south. 
Timber on Sullivan’s blazes. 
East Fork of Fabius, 50 links wide, runs south. 
Set 117th mile post. 
Hickory, 12 in. diam., S. 314° E. 73 links. 
4 ZO. ae Ne 4 WeSlne? 
Land good. Timber hickory, elm, white and black oak, &c. 


Bearings, 


118th Mile. 
Course N. 88° 17’ E. 
Prairie. 
Set 118th mile post in mound. 
Land good. Timber, burr and black oak, hickory, &c., and brush. 


119th Mile. 
Field fence north and south. 
Left field near southeast corner. Thicket. 
Hickory branch, 15 links wide, runs east-southeast. 
Set 119th mile post in black-oak thicket. 
Heat Black oak, 8 in. diam., S. 38° W. 15% links. 
bearings, 73 or 5 6“ “ N. 5° E. 14% 3 
Land second-rate. Timber poor, black oak and hickory. 


Dist. 


80.00 


46.00 
47.00 
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*40 * 120th Mile. 
Prairie. 
Set cast-iron monument, facing as before. 
Rolling prairie. 

121st Mile. 
Set 121st mile post in mound, edge of thicket. 
Same. 

122d Mile. 
Branch, 10 links wide, runs south. Timber thicket. 
Range-line between ranges 12 and 13. 
Prairie. 
Jack-oak thicket. 
Set 122d mile post. 
Bearings, Jack oak, 6 in. diam., S. 12° E. 47 links. 
Land second-rate. Timber poor. 


123d Mile. 
Sullivan’s line tree (a black oak, noted as a hickory). 
Course N. 88° 12’ E. 


House 300 links south (J. N. Bish). 

Touched northeast corner of field. 

Small low, wet prairie, extending south. 
Timber. 

Wyacondah Creek, 40 links wide, runs southeast. 
Enter creek, running east. 

Left same creek, running southeast. 

Cut off south corner of field. 

Bushy prairie. 

Set 123d mile post. 


Bearings, White oak, 24 in. diam., S. 281%4° W. 54 links. 


Land brushy, timber poor. 


124th Mile. 
Prairie. 
Thicket and a few trees. 
Open prairie. House 300 links south. 
Touched northwest corner of a field. 
Set 124th mile post in mound. 
Land rolling. Timber poor, with undergrowth. 


125th Mile. 


Set 125th mile post in mound 
Rolling prairie. 


*41 * 126th Mile. 
Timber. 
Branch, 25 links wide, runs south-southeast. 


927 
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Dist. 
52.00 Prairie. 


63.50 Thicket of black and jack oak. 
700 Prairie: 
80.00 Set 126th mile post in mound. 
Land as usual. 
127th Mile. 
29.00 Drain runs southeast. 
80.00 Set 127th mile post in mound. 
Rolling prairie. 
128th Mile. 
30.20 Small branch runs southeast. Small grove. 
80.00 Set 128th mile post in mound. 
Rolling prairie. 


129th Mile. 
10.84 Sullivan’s 128th mile corner. 


Course N, 87° 58’ E. 
13.00 North point of a grove. 
80.00 Set 129th mile post in mound. 


Same. 
130th Mile. 
80.00 Set cast-iron monument, facing as before. 
Same. 


131st Mile. 
53.50 Small branch runs southeast. Timber on banks. 
80.00 Set 13lst mile post in mound. 
Same. 
132d Mile. 
80.00 Set 132d mile post in mound. 
Same. 
133d Mile. 
13.00 Branch, 10 links wide, runs southeast. Timber. 
13.50 Sullivan’s 132d mile corner. 


Course N. 87° 50’ E. 


80.00 Set 133d mile post in mound. 

Same. 

134th Mile. 

16.50 Field fence nearly north and south. 
28.40 Left field. Thicket and sparse timber. 
54.50 Small wet prairie. 
59.25 Timber. Thicket. 
61.50 Creek 15 links north of line. 
63.50 Little Fork Creek, 40 links wide, runs south. 
67.80 Sullivan’s line tree. 
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Dist. 
80.00 Set 134th mile post. 


alee Burr oak, 10 in. diam., N. 35° EK. 69) links. 
ee Hickory. 14-07 “UNS. 46" Beg" <* 
Land good. Timber poor. Dense undergrowth. 


Course N. 88° E. 


*42 * 135th Mile. 
35.00 Brushy prairie. 
46.10 Field fence north and south. Thicket. Field is waste ground. 
57.50 Left field. Thicket. 
58.00 House 250 links south (Circles). 
60.85 Small branch runs south. Brushy prairie. 
62.00 Road to Keozanqua, north and south. 
80.00 Set 135th mile post in mound. 
Prairie, with brush and thickets. 


136th Mile. 
5.00 Road to Farmington a little north of east. 
11.50 Touched northwest corner of a field in a lane. 
30.75 Touched southeast corner of another field. Prairie. 
60.00 Northeast corner of a field, 12.00 south. 
80.00 Set 136th mile post in mound. 
Rolling prairie. 


137th Mile. 


22.00 Road to Farmington east-northeast. 
60.00 Brushy barrens. 
80.00 Set 137th mile post in mound. 

Same. 

138th Mile. 

27,00) Brairie: 
30.00 A small drain runs northwest. 
42.00 A field fence north and south. 
71.60 Left field fence north and south. Prairie. 
80.00 Set 138th mile post in mound. 

Same. 


139th Mile. 

21.00 ‘Timber. 

25.00 Small stream runs north. 

26.50 Prairie. 

66.00 Road northeast and southwest. 

80.00 Set 139th mile post in mound. 
Rather level, second rate. 


140th Mile. 
6.50 Sparse timber and barrens. 
14.83 Sullivan’s 139th mile corner. 
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Course N. 87° 24’ E. 
75.00 Heavy timber. 
80.00 Set cast-iron monument, facing as before. 
Land rolling. Timber, black and white oak, hickory, and dense un- 
dergrowth of same, with crab, &c. 


*43 * 141st Mile. 
14.54 Sullivan’s 140th mile corner. 
Course N. 87° 56’ E. 
38.76 Big Fox River, 50 links, runs a little east of south. 
49.84 Same, runs north. 
56.50 Same, runs east-southeast. 
59.25 Same, runs north. 
77.00 Enter river, runs southeast. 
80.00 Left same, and set 141st mile post on the bank. 
ee Birch, 22 in. diam, (N.755- oR) 1Zselinks: 
il Elmp (240° VE) -S.e153 Weegee 
Land on river level; other, same as last 


142d Mile. 

8.20 Fox River runs south. 
13.85 Sullivan’s 141st mile corner. 

Course N. 88° 9’ E. 
23.00 Fox River runs north. 
25.00 Same, LaesOuri 
35.00 Enter river, “ east. 
40:70) Left 8" “southeast. 
43.00 Prairie. 
75.00. Timber. Upland. 
80.00 Set 142d mile post. ; 
eats Black oak, 30 in. diam., N. 814° E. 115 Iks. 

e) 8 2 es Goer 


Land level, second-rate. Timber poor; dense undergrowth. 


143d Mile. 


49.50 Road to Churchville runs southeast. 
80.00 Set 143d mile post in mound (in the brush). 
This is exceedingly brushy; scrub oak, &c. 


144th Mile. 
11.80 Sullivan’s 143d mile corner. 
Course N. 87° 15’ E. 
80.00 Set 144th mile post. 
- ( White oak, 10 in. diam., S. 10° W. 28 links. 


Bearings, s ; 
Fa eee OOS) ANOS eS ilhamas 
This mile is brushy; barrens. 


Dist. 


2.50 
43.00 
80.00 


12.00 


29.50 
46.50 


57100 
67.50 
74.00 
80.00 


12.00 
42.00 
69.00 
80.00 


3.00 
30.00 
58.50 
61.00 
80.00 


3.90 
30.00 
59.00 
80.00 


3.50 
80.00 
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*44 
Prairies Barres. 
Brushy barrens. 


* 145th Mile. 


Set 145th mile post in brush. 
Burr oak, 14 in. diam., South 75 links. 


Bearings, 


Barrens. 


(73 


18 (z3 (73 


146th Mile. 


Sullivan’s 145th mile corner. 
Course N. 87° 38’ E. 


Prairie. 


North 34 “ 


931 


Touched northwest corner of a field, a lane runs parallel with and 25 
links north of the line. 


House 50 links north (William Hatton). 


Lane turns south, field fence north and south. 


Left field fence north and south. 


Set 146th mile post in mound. 


land as before. 


Thicket. 
Prairie. 
Thicket. 


147th Mile. 


Set 147th mile post in thicket. 
Bearings, Red oak, 30 in. diam., S. 46° E. 256 links. 


Barrens. 


148th Mile. 


Branch, 6 links wide, runs north. 


Prairie. 


Field fence north and south. 
Road to Churchville north and south. 
Set 148th mile post in a field. 
Prairie, with brushy barrens. 


149th Mile. 


Left field fence north and south. 


Brush and timber. 


Road north and south. 
Set 149th mile post in edge of a small prairie. 
Bearings, Burr oak, 12 in. diam., S. 1%4° E. 172 links. 
Land good. Timber indifferent, burr and black oak, hickory, elm, &c., 
with a dense undergrowth. 


Timber. 
Set 150th mile post. 


Bearings, 


White oak, 10. in. diam., N. 27° 


“ce 


150th Mile. 


20 6c 


Prairie. 


ce 


30127 Ee 90 


W. 93 links. 


iz3 
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Dist. : 
Land broken, second-rate. Timber, white and black oak, hickory, &c., 
underbrush. 
*45 * 151st Mile. 


4.90 A small saltpetre cave, noted by Sullivan. 

41.50 River bottom. 

51.00 Set a cast-iron monument on the bank of the Des Moines River, with 
the words “State Line” facing the west, and the word ‘“Missourt” 
facing the south, and the word “Towa” facing the north. 

51.80 Sullivan’s terminus on the lower bank found by one witness-tree still 
standing. River bottom rich. Timber, white and black oak, hickory, 
lind, elm, &c. 


September 18, 1850. 
Keokuk, September 30, 1850. 
We certify the foregoing to be the correct field notes of the survey of the 
boundary between Iowa and Missouri, as run by us. 
R. WALKER, 
Surveyor on the part of Missouri. 


Wo. Dewey, 
Surveyor on the part of Iowa. 


And the report of the Hon. Robert W. Wells and Henry B. Hendershott, 
which is above referred to, and which was made to the last term of this court, is 
as follows :— 


To THE HONORABLE TIE SUPREME CoURT OF THE UNITED STATES. 


The undersigned, appointed by this honorable court commissioners in the 
above cases, to establish the boundary line between the States of Missouri and 
Iowa, respectively report that upon being furnished with copies of the decree, 
they, in compliance therewith, addressed letters to the chief magistrates of those 
States, through their Secretaries of State, respectfully requesting the codperation 
and assistance of the State authorities in the performance of the duties imposed 
on the commissioners by said decree; and they received assurances, in answer to 
their letters, of all the aid and assistance within their power. 

The Governor of the State of Missouri consented to consider an appro- 

*46 priation of two thousand dollars, made by the General * Assembly for the 

purpose of conducting the suits, as applicable to the establishment of the 

boundary by the commissioners; and agreed to place that sum at their disposal 
for that object. 

The Governor of the State of Iowa entertained the opinion, it is understood, 
that no appropriation had been made by the Legislature of that State. applicable 
to the survey of the boundary, but endeavored to obtain the necessary funds from 
‘other sources ; and, as the undersigned are advised, obtained them. But the com- 
missioners were not informed of this until about the 23d of October last,—then 
too late to procure the necessary assistants, fit out an expedition, travel to the 
place of commencing operations and complete the work in the field, before the 
weather would, in all probability, become too inclement in the vast and high 
prairies through which the line will pass. As the grass in the prairies is burned 
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in October, there would also be some difficulty, after that, in procuring provender 
for the teams necessary for the transportation of the baggage, provisions, and 
monuments. 

For these reasons, and others with which it is unnecessary to trouble the 
court, the commissioners resolved not to attempt the work in the field until the 
opening of the spring. 

The commissioners have procured all the monuments necessary for the line. 
Three are of the size and description directed in the decree. Nineteen other cast- 
iron monuments, six of which are four feet long, eight inches square at the base, 
and five inches square at the top, to be placed at intervals of thirty miles; and 
thirteen of which are seven inches square at the base, and four inches square 
at the top, and four feet long. These nineteen monuments each have the word 
“Missouri” on one side, and “Jowa” on the opposite side, and the word “Boun- 
dary” on the other opposite sides, strongly cast into the metal. All the monu- 
ments are cast solid; and will weigh about 13,000 pounds, and cost three cents 
per pound. 

A drawing of the largest sized monument is annexed. [See page 934.] 
The others are similar in form, except as hereinbefore mentioned. 

All of which is most respectfully submitted. 

H. B. HENpDERSHOTT, 
R. W. WELLs. 
November, 1849. 


*48 * And said reports not having been excepted to by either of the parties, 

they are therefore respectively confirmed and adopted by this court. From 
said reports, it appears that the old northwest corner of the Indian boundary line, 
made by John C. Sullivan in the year 1816 (and referred to in our former decree), 
is found to be at forty degrees thirty-four minutes and forty seconds of north 
latitude, and at about ninety-four degrees thirty minutes of west longitude from 
Greenwich; that at said “northwest corner’ was planted a large cast-iron monu- 
ment, weighing between fifteen and sixteen hundred pounds, four feet six inches 
long, squaring twelve inches at its base, and eight inches at its top. This monu- 
ment is deeply and legibly marked with the words (strongly cast into the iron) 
“Missouri” on its south side, and “Iowa” on its north side, and “State Line” 
on the east. 

And this court doth adjudge and decree, that said monument doth mark and 
witness the true northwest corner of the Indian boundary lines, as run by John 
C. Sullivan, in 1816. And the precise corner is hereby established and declared 
to be in the center of the top of said monument. 

Said reports further show, that from the monument a line was run due west, 
on a parallel of latitude, to the eastern bank of the Missouri River; which line 
appears, by the field notes accompanying the reports, to be sixty miles and sixty- 
one chains in length. And it further appears, by the reports and field notes, that 
the commissioners caused to be planted cast-iron pillars in the line running west 
from the old northwest corner, at intervals of ten miles apart, with the word 
“Boundary” cast in the iron, on the east side and on the west side of said pillars; 
and the word “Iowa” facing on the north; and the word “Missouri” facing on 
the south. That in running west, one such pillar was planted at the end of ten 
miles from the old northwest corner; another at the end of twenty miles; a third 
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Missour1 


Scale + 
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at the end of thirty miles; a fourth at the end of forty miles; and a fifth at the 
end of fifty miles. And at the end of sixty miles was planted a monument similar 
to that erected at the old northwest corner, marked “Missouri” on its south side, 
“Towa” on its north side, and “State Line” on the east. This monument stands 
sixty-one chains east of the eastern bank of the Missouri River, on firm ground, 
the bottom lands beyond being soft and subject to overflow; for which reason 
the monument was planted so far east of the river. From this last monument, 
the line runs due west, on a parallel of latitude, through a cottonwood-tree thirty 
inches in diameter, notched on the east and west sides, and marked with the 

letter “I.” on the north, and the letter “M.” on the south. And on 
*49 * the bank of the Missouri River, sixty-one chains west of the iron monu- 

ment last planted, a wooden post is set in the ground, with two cottonwood 
pointers,—one of ten inches diameter standing S. 67° E. 6 links; and the other 
at N. 21° W. 12 links from the wooden post. And said line having been run and 
marked according to our former decree, it is therefore now adjudged and decreed, 
that the true and proper boundary line between the States of Missouri and Iowa, 
extending west from the centre of the monument standing at Sullivan’s old 
northwest corner, runs through the centre of the five iron pillars and the monu- 
ment near the Missouri River; and through the cottonwood tree above described ; 
and through the centre of the wooden post planted by the commissioners on the 
eastern bank of the river; and then due west on a parallel of latitude to the 
middle of the Missouri River. 

And it further appears from the report of said commissioners, that, pursuant 
to our former decree, they had ascertained and re-marked Sullivan’s line, as run 
and marked by him in 1816, extending eastwardly from the old “northwest 
corner,’ above described and established. Sullivan’s line, as run and marked 
in 1816, from said corner east, to the Des Moines River, was found not to be a 
due east line; but that more or less northing should have been made in the old 
line. Nor is it a straight line, as sudden deviations amounting to from one to 
three degrees frequently occur; and it rarely happens that any two consecutive 
miles pursue the same direction. It also appears, that, if the whole line was 
reduced throughout to a straight line, its southing would be about two degrees 
from a due east line. 

The length of this line is one hundred and fifty miles fifty-one chains and 
eighty links, from the old northwest corner to the western bank of the Des Moines 
River. At the end of each intermediate space of ten miles, on tracing Sullivan’s 
line from the old northwest corner eastwardly, cast-iron pillars were planted, 
of a similar description to those erected in the western part of the line between 
the old northwest corner and the monument near the Missouri River. These 
pillars were planted in Sullivan’s line as found at the particular point; but as the 
line was bending in the ten mile spaces between the pillars, it was found necessary 
to erect wooden posts, at the termination of each mile, in order to mark the line 
with more accuracy. In the prairies the mile posts are marked with the letters 
Pn facing the “east, the letter “I.” facing the north, and the letter “M.” 

facing the south; and the number of the mile is marked on the west face of 
*50 the post. Where timber * exists, the number of the mile is marked on 

witness-trees or pointers, with the letter appropriate to each state; there 
being one tree marked on each side of the line, whenever it was possible so to do. 
The foot of each witness-tree is marked with the letters B. L. 
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In all cases where posts are set in mounds, the pit is invariably nine links. 
west, to designate it from other surveys. 

At the end of the one hundred and fiftieth mile, no iron pillar was planted, 
because at fifty-one chains west of this point, the Des Moines River was reached ; 
and there, according to our former decree, a large monument was planted, of 
similar description to that placed at the old northwest corner, with the words 
“state line” facing the west, the word “Missouri” facing the south, and the word 
“Towa” facing the north. 

And the re-marking of Sullivan’s line as above set forth, partly with wooden 
posts at the termination of each mile, having been submitted to the counsel o1 
the parties, it was by them deemed sufficient, because the public surveys of the 
lands of the United States are to be governed and closed on said line as run by 
the commissioners; and therefore private titles will be established on both sides, 
the state line being the dividing boundary of such private rights. And in these 
views of the counsel the court concurs. It is therefore adjudged and decreed, 
that Sullivan’s line is established to run through the wooden mile posts and the 
cast-iron pillars planted ten miles apart on said line; and that the true and proper 
dividing line between the States of Missouri and Iowa, east of the monument 
erected at the “old northwest corner,” begins at the centre of said monument, 
and runs eastwardly (southing about two degrees of a true cast line,) through the 
centre of each wooden post and iron pillar, to the centre of the monument erected 
on the bank of the Des Moines River. And it is further adjudged and decreed, 
that a straight line from one mile post to another, and from a mile post to a 
pillar, and from the last mile post to the monument on the bank of the Des. 
Moines River, is the true and proper line, and that such straight line shall con- 
clude all other marks. And it is further adjudged and decreed, that a line ex- 
tended north eighty-seven degrees thirty-eight minutes east, from the centre of 
the monument erected on the bank of the Des Moines River to the middle of 
said river, is the true and proper boundary line between the States of Missouri 
and Iowa west of said monument. 

And this court having had submitted to its consideration what amount of 
compensation should be allowed to the different commissioners, and to the 

surveyors employed by them, for services performed in running and mark- 
*51 ing the line in controversy; * and also the amount of expenses incurred 
in performing the duties imposed on said commissioners by our former: 
decree; and these matters having been referred to the clerk of the court to 
ascertain the proper compensation and charges, and he having reported thereon; 
and also on the other costs and charges incident to the suit: and said report not 


being excepted to, is in all things confirmed, and which report is in the words 
and figures following, to wit :— 


To THE HonoraABLeE CHIEF JUSTICE AND AssocIATE JUSTICES OF THE SUPREME 
Court oF THE Unirep States. 


Pursuant to an order of this honorable court made the 12th instant, in the 
case of the State of Missouri and the State of Iowa, now pending on bill and 
cross bill, the undersigned, after a careful examination of witnesses and all the 
sources of information within his reach, respectfully reports :— 

1. That the $8 per diem, which the commissioners agreed to pay each of the 
surveyors in the field, is a fair and reasonable compensation for their labors. 
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Z. That $10 per day to each of the three commissioners while engaged in 
this duty is a fair and reasonable compensation for their services ;—and that a 
further per diem of $2 to each of the two commissioners engaged in the field 
would be a reasonable and proper allowance on account of their personal expenses. 

3. That the statement of the expenditures by the commissioners, and of 
their purchases, appears to be very moderate and reasonable. 

4. That the whole expense of the survey amounted to $10,880.41. 

5. That each of the said states advanced $2,000. 

6. That the commissioners realized from sales of camp furniture $13.15. 

7. That the instruments purchased by the commisioners for the survey 
(which cost $247.22) have been retained by them for safe keeping, subject to 
the order of this court. 

8. That the fees now due to the clerk of this court, and up to this term, 
by both parties in this case, amount to $48.67. 

Lastly. That in a detailed account, stated upon the preceding basis and 
hereto appended, each of the said states is charged with $3,457.961%4, being a 
moiety of the balance ($6,867.26) due on the survey, and a moiety of the fees 
($48.67) now due the clerk of this court. 

All of which is respectfully submitted by 

Wo. THOos. CARROLL, 

17 December, 1850. Clerk of Supreme Court, U. S. 


*52 * The States of Missouri and Iowa, mm Account with the Adjustment 
of the Boundary Line between them. 


Dy. 
TO BP ASieoray SOMES. Sb doodcocuedoeocdsdehbagnadeocuesd $ 386.95 
+ Freight, transportation, and expenses on same. ......2.5.5.:. 246.40 
“ Camp furniture, provisions, expenses in going to and returning 
from the line, and upon the line, postage, stationery, hire of 
horses, expenses in going to and returning from Iowa City, 
WetfersonnCity Mandy ot. LOUIS 4. js cena Aer dalne 826.92 
me Wiavessto Hands iy the: field...5.o2.:4)\-.osreenavten a ew ate Seen 1,718.92 
“ Wm. Dewey, surveyor, for 184 davs, at $8 per day........... 1,472.00 
“ Robt. Walker, surveyor, for 183 days, at $8 per day........... 1,464.00 
“ Robert W. Wells, commissioner, for 15 days, at $10 per day.... 150.00 
“ William G. Minor, commissioner, for 177 days, at 12 per day.. 2,124.00 
“Henry B. Hendershott, commissioner, for 187 days, at $12 
PEE RO AAs 295 asta hig Peas ia vas Gr ees we NU a ed crea S crea 2,244.00 
“ Sextant, barometer and thermometer, solar compass, and other 
justmiments mecessary: fot the Surveys. cman sey cunes aie ae ay: 247 22 
“ Fees now due the clerk in the case pending in Supreme Court 
MLSs Mean ie te 2 SUL ns ZT MEL, ate u shee iy ere Ace ep : 48.67 
$10,929.08 
Contra. Cr. 
PyCash received, trom tate of MissOUr one veces ose oe $2,000.00 
reachrecerveds thon otate Of LOWA. «<1 ..ssee coe ney oe cases 2,000.00 
cm Proceeds 1 tromisale Ol Camps €quIPage. se xls ois s asain s&s Toate 
“ Balance, of which $3,457.9614 is due by the State of Missouri, 
and $3,457.9614 is due by the State of lowa.............. 6,915.93 


$10,929.08 
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And it appearing to the court here, that there will be due to the clerk 
of this court, for the duties devolved on him by this decree, and for the services 
performed by him at this term, the further sum of sixty-three dollars and sixty 
cents, in addition to the forty-eight dollars and sixty-seven cents Stated in his 
report to be now due him; and it also appearing to the court, that the said 

clerk should be allowed, for making his report, for carrying on the corre- 
*53 spondence incident to this cause and paying * the expense thereof, and also 

in consideration of any future service to be performed by him in the 
progress of this cause, the further sum of fifty dollars; it is thereupon ordered 
and decreed, that said commissioners Hendershott and Minor, do pay to the 
clerk of this court, in full discharge of all costs and charges that have now 
accrued or that may hereafter accrue for any service done or to be performed 
by the said clerk, in the progress of this cause, the sum of $162.27 out of the 
first moneys received by them under this decree. 

And it appearing that certain advances had been made by the States of 
Missouri and Iowa, respectively, to the commissioners, and said advances having 
been credited, it now appears that the State of Missouri is bound to pay the 
further sum of $3,514.761%4; and that the State of Iowa is bound to pay the 
further sum of $3,514.761% of the charges and costs of the controversy. 

And it is ordered and decreed, that the State of Missouri pay over the said 
stm of $3,514.7614, and that the State of Iowa pay over the said sum of 
$3,514.76%4, to the commissioners, Henry B. Hendershott and William G. Minor, 
in final and full discharge of their portions, respectively, of said costs and charges. 

And it is further ordered and adjudged, that said commissioners receive 
the several sums of money, and distribute and pay over the same to those 
entitied thereto, according to the report of the clerk of this court. 

And it also appearing that certain instruments purchased by the said com- 
missioners are retained by them, subject to the order of this court, it is further 
ordered that the commissioners dispose of the said instruments at such times 
and places, and on such terms, as to them may seem most advantageous for 
the interests of the parties to this suit; and that they pay the proceeds of the 
sales into the treasuries of the said States of Missouri and Iowa, respectively, 
that is to say, one half of the proceeds into each treasury, and take receipts from 
the proper officers for the moneys paid. 

And it is further ordered, that said commissioners, Hendershott and Minor, 
report to the next term of this court the manner in which they have executed 
the duties hereby imposed upon them; and to which end this cause is kept open. 

And it is ordered, that the clerk of this court do forthwith transmit to 
his Excellency, the Governor of the State of Iowa, a copy of this decree (includ- 
ing the reports of the commissioners, surveyors, and clerk, together with a copy 
of the field notes of said surveyors), duly authenticated under the seal of this 

court. 
*54 * And it is further ordered, that a similar copy in all respects be by said 
clerk forwarded to his Excellency, the Governor of the state of Missouri. 

And it is further ordered, that the clerk forward a copy to each of said 
commissioners, Hendershott and Minor, of the order referring the matter of 
costs and charges, the clerk’s report thereon, and so much of the foregoing 


decree as respects the costs and charges, for the guidance of said commissioners 
in the performance of their duties in this respect. 


a es succeeding phase of this case see Missouri v. Iowa (160 U. S. 688), post, p. 
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State of Florida, Complainant, v. State of Georgia. 


Supreme Court of the United States, 1850. 
{11 Howard, 293.] 


A bill by the State of Florida against the State of Georgia ordered to be filed, and process 
of subpcena directed to be issued against the State of Georgia. 


Messrs. JoHNSoN and Westcort, solicitors for the complainant, moved the 
court for leave to file the bill of complaint in the cause and for a writ of subpcena, 
or such process as to the court may seem proper. Whereupon this court, not 
being now here sufficiently advised of and concerning what order to Pes in 
the premises, took time to consider. 


On consideration of the motion made in this case yesterday, by the solicitors 
for the complainant, it is now here ordered by the court that this bill of complaint 
be filed, and that process of subpcena be, and the same is hereby, awarded, as 
prayed for by the complainant, and that said process issue against “The State 
of Georgia.” 


State of Florida, Complainant, v. State of Georgia. 


Supreme Court of the United States, 1854. 
[17 Howard, 478.] 


In cases in which this court has original jurisdiction, the form of proceeding is not regu- 
lated by act of congress, but by the rules and orders of the court. 

These rules and orders are framed in analogy to the practice in the English court of 
chancery. But the court does not follow this practice, where it would embarrass the 
case by unnecessary technicality or defeat the purposes of justice. 

There is no mode of proceeding by which the United States can bring into review the 
decision of this court upon a question of boundary between two States. Justice therefore 
requires that the United States, which represent the rights and interests of the other 
twenty-nine states, should have an opportunity of being heard before the boundary is 
established. 

The attorney-general having filed an information, stating that the interests of the United 
States are involved in the establishment of the boundary line between Florida and 
Georgia, he has a right to appear on behalf of the United States and adduce proofs in 
support of the boundary claimed by them to be the true one, and to be heard at the 
argument. 

The United States will not, by this proceeding, become a party in the technical sense of the 
word, and no judgment will be entered for or against them. But the evidence and 
arguments. offered, in their behalf, will be considered by the court in deciding the matter 
in controversy. 
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Each party is at liberty to cause surveys and maps to be made. But the court does not 
deem it advisable to appoint persons for this purpose. 


In 11 How., 293, it is reported that the State of Florida filed a bill in this 
court, in the exercise of its original jurisdiction, against the State of Georgia to 
establish a boundary between them. The State of Georgia answered, and other 
proceedings were had; but the case was not yet at issue, nor was all the testimony 
taken upon which the parties proposed to rely. 

At the present term, the attorney-general appeared in court and filed the 
following information, moving at the same time for leave to intervene on behalf 
of the United States for the reasons stated in the information. 

Now, on this 15th day of December, 1854, Caleb Cushing, attorney-general 
of the United States, in his proper person comes here into the court, and for 

the said United States gives the court to understand and be informed, that 
*479 a certain bill of complaint * is pending in said court, by or in behalf of 

the State of Florida, complainant, against the State of Georgia, defendant, 
wherein is in controversy a certain portion of the boundary line between said 
States, and of the lands contiguous thereto. 

That by Mariano D. Papy, attorney-general of the State of Florida, formal 
notice in the name and behalf of said State has been given to the United States 
that the matter of said bill is of interest and concern to the said United States. 

That, by inspection of said bill of complaint, it appears that the State of 
Florida alleges that the portion of boundary line in question should run, com- 
mencing at the junction of the Flint and Chattahoochee Rivers, and thence in a 
straight line to a point at or near a monument commonly called Ellicott’s Mound, 
at the assumed head of the River St. Mary’s, which line has been surveyed by 
the surveyors of the United States, and is known as McNeil’s line, or howsoever 
otherwise the same may be described or designated. 

That in said bill of complaint the State of Florida further alleges, that the 
State of Georgia pretends that, commencing at the Junction of the Flint and 
Chattahoochee Rivers, as aforesaid, the said line should run to a point called 
Lake Spalding, or a point called Lake Randolph. 

It further appears that the said points of Lake Spalding and Lake Randolph 
are situated about thirty miles to the south of said Ellicott’s Mound, and the 
effect will be, if the pretence of the State of Georgia be sustained, to transfer to 
said State of Georgia a tract of land in the shape of a triangle, having a base of 
some thirty miles, and equal sides each of the length of about one hundred 
and fifty miles, comprehending upwards of one million two hundred thousand 
acres of land, which have been considered and treated heretofore as public domain 
of the United States, and surveyed as such, and much of which has accordingly 
been sold and patented by the government as of the territory of East Florida 
acquired from Spain. 

And for the information of the court herein, the attorney-general files, 
annexed to this motion :— : 

1. A certified copy of the (cautionary) traverse line so surveyed in 1825, 
by said McNeil. 

2. A certified copy of the field-notes of said traverse line so surveyed. 

3. A certified copy of the map of the (cautionary) true line, plotted from 
traverse line, by said McNeil. 

4. An official copy of diagram of survevor-general of the United States for 
Titi heen of public lands of United States in said State, to September 


*480 Whereupon, and in consideration of the interest and concern * of the 
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United States manifestly apparent in said bill of complaint, the said attorney- 
general of the United States prays the consideration of the court here, and moves 
the court that he be permitted to appear in said case, and be heard in behalf of the 
United States, in such time and form as the court shall order. 


This motion was opposed by the States, and was argued by the Attorney- 
General, in behalf of the United States; by Mr. Badger and Mr. Berrien, on 
behalf of the State of Georgia, and by Mr. Wescott and Mr. Johnson, on behalf 
of the State of Florida. 


Upon a question of this character, where “the file affords no precedent,” the 
reporter would be pleased if he could report the arguments of counsel in extenso; 
but want of room compels him to submit to the reader only the following con- 
densed and imperfect sketch of the respective arguments. 

Mr. Cushing began with a general view of ‘the subject of intervention, how 
it was considered in other countries, Spain, France, and England, and particularly 
the latter; and how far the English doctrines had been recognized in the United 
States. He then passed from the subject of intervention between private persons 
to cases where the attorney-general interfered, both in England and this country. 
He then considered the effect of the act of congress (1 Stats. at Large, 93,) estab- 
lishing the office ef attorney-general, and making it his duty “to prosecute and 
conduct all suits in the supreme court in which the United States shall be con- 
cerned ;” and contended that, if the government cannot be heard in this case by 
intervention, it cannot be heard at all. 

His argument under the 15th and 16th heads is given entire. 

15. If there were no precedents to justify the right claimed for the attorney- 
general, then the court should make one, in deference to the great principle of 
equity laid down by Lord Cottenham, in Taylor v. Salmon, that it is the duty of 
the court of chancery “to adapt its practice and course of proceeding, as far 
as possible, to the existing state of society, and to apply its jurisdiction to all 
those new cases which, from the progress daily making in the affairs of men, 
must continually arise; and not, from too strict an adherence to forms and rules 
established under very different circumstances, decline to administer justice, and 
to enforce rights for which there is no other remedy.” Taylor v. Salmon, 4 Mylne 
and Craig, 141. 

This court has repeatedly decided that it has ample power to regulate 
chancery practice for the new and purely American question, of suits in equity 

between States ; subject, of course, to the control of congress in this respect. 
*481 Grayson v. State of * Virginia, 3 Dal. 320; Huger v. State of South 

Carolina, 3 Ib. 371; State of New York zw. State of Connecticut, 4 Ib. 1; 
State of New Jersey v. State of New York, 5 Pet. 283; State of Rhode Island v. 
State of Massachusetts, 12 Pet. 657. 

It can as well provide rules in equity, according to the exigencies of the case, 
for this first example of the more complex contingency of the collateral interest 
of the United States in a suit between two States, as it could for the primary and 
simple contingency of the suit between two States of itself. 

If there be no rule in the files applicable to the case, then it is the very time 
for the court to exercise the double equity power (reversing the order in which 
Bacon describes it,) tam supplendi defectum legis quam subveniendi contra 
rigorem legis. 

16. It will not answer to say that the United States may appear in the name 


of the State of Florida. ! 
§ 1. If so, then the condition of the United States, in the premises, is pre- 
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carious, depending on the discretion of the State of Florida, or of any other State 
which may stand in like circumstances. 

Self-defense on the part of the government will no longer be its right, but 
a favor to be granted or withheld by any litigant State. The essence of a right 
is, that it may be exercised contentiously, adversely. Ubi jus ibi remedium. Right 
is a thing determinate, fixed, established. Rego, rectum, regula,—all belong to 
the same set of ideas. 

§ 2. The proposed appearance for the United States is not a volunteer act; 
for the State of Florida demands of the general government to intervene. The 
attorney-general of that State officially notifies the attorney-general of the United 
States of their interest depending on this question with Georgia. 

But a case might arise in which neither of two or more litigant States de- 
sired the presence of the United States. 

The matter before the court is, therefore, of a legal principle to be determined, 
not of a privilege to be conceded or of one enjoyed indirectly under favor of a 
State. 

§ 3. Nor is the possibility of distinct and separate rights, on the part of the 
United States, a suggestion or supposition merely. 

The United States have granted certain lands, by patent, to individuals, or 
by statute cession, to Florida, which, according to the claims of Georgia, belonged 
to her, not to the United States. Here is responsibility of the latter to its 
grantees. 

The warrantor comes in because of his responsibility to his grantee, but 
also in order to see that the case is fully and well tried, with all just defenses 

fully before the court, either technical or of the merits. 
*482 * § 4. The rights of the United States might be prejudiced in a suit 
between two States through the forms of law. 

The constitution provides (Art. 1, § 3) as follows :— 

“3. New States may be admitted by the congress into this Union: but no 
new State shall be formed or erected within the jurisdiction of any other State; 
nor any State be formed by the junction of two or more States, or parts of 
States, without the consent of the legislatures of the States concerned, as well as 
of the congress.” 

By the constitution, also, (Art. 1, § 10,) “No State shall, without the con- 
oe of congress, . . . enter into any agreement or compact with another 

tate. 

These two clauses of the constitution are in pari materia, and to be construed 
together ; and they establish that two States cannot change their common boundary 
without consent of congress. 

The United States have a general interest in the question of the boundaries 
of States, because of sundry political or legislative relations of the subject: 
as, for instance, apportionment of members of the house of representatives, 
collection districts, judicial districts, and many other things having reference to 
the boundaries of States. 

Treaty rights may likewise be involved, as in the present case, where the 
line in dispute is defined by the treaty of 1783 between the United States and 
Great Britain, art. 2, (8 Stats. at Large, 81,) and by the treaty of 1795 between the 
United States and Spain, art. 2, (8 Ib. 140.) These treaties are a part of that 
supreme law, which it is the peculiar duty of the United States, its officers, and 
its tribunals, to maintain and execute. 

Special acts of congress may be in question, as here in the present case. 

By the act of March 3, 1845, for admitting the State of Florida into the 
Union, (5 Stats. at Large, 743, ch. 63, § 5,) “said State of Florida shall embrace 
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the territories of East and West Florida, which, by the treaty of amity, settle- 
ment, and limits between the United States and Spain on the 22d day of February, 
1819, were ceded to the United States.” 

And by the 7th section of that act, the State of Florida was admitted into 
the Union upon the express condition that the State shall never interfere with the 
primary disposal of the public lands within the State, nor levy any tax on the same 
whilst remaining the property of the United States. 

The attorney-general, in proposing to intervene here to protect the 

*483 interests of the United States, desires to do so, not as a technical * party: 

not as joining with the one or the other party; not in subordination to the 

mode of conducting the complaint or defense adopted by the one State or by the 

other, nor subject to the consequences of their acts, or of any possible misplead- 

ing, insufficient pleading, omission to plead, or admission or omission of fact 

by either or both; but free to cooperate with, or to oppose both, or either, and 

to bring forth all the points of the case according to his own judgment, whether 
as to the law or to the facts; for ex facto oritur jus. 

As the States of Florida and Georgia cannot, by any direct agreement or 
contract between them, without the consent of congress, change the boundary of 
Florida, as established by the said act of congress, it follows that they ought not 
to be permitted to alter that boundary in the suit pending, either by possible 
mispleading, mistake in pleading, omission of pleading, or direct confession, or 
by omission of evidence, by any of which means the true, faithful, and full view 
of all the facts pertinent to the question might be withheld from the view and 
judgment of the court. 

As the public domain and jurisdiction in East and West Florida, were 
acquired from Spain by the United States, and thereafter the territory so acquired 
by the United States was admitted into the Union with its boundaries so defined, 
and with the reservation to the United States of the disposal of the public lands, 
and that they be free of taxation by the State whilst they remain the property 
of the United States, the conclusion seems to be inevitable, (supposing this court 
to have original jurisdiction on the direct question of the primitive right of the 
boundaries, ) that the attorney-general ought to be suffered to intervene fully and 
completely, to protect the interests of the United States, without being prejudiced 
by any acts or omissions of either of the litigant States, whether Florida or 
Georgia. 

Otherwise, and without power to show the possible mistakes, errors, omis- 
sions, mispleadings, insufficient pleadings, and improper admissions or agreement 
of the two, or of the one or the other, the means of protecting the public interests 
would be wholly inadequate to the end; and two States might, by their own acts, 
by pleadings, or their agreement entered of record in the suit, change the true 
and lawfully established boundary between them to the direct prejudice of the 
' interests, rights, and laws of the United States. 

It is on this consideration, among others, that the whole doctrine of equity, 
as to the necessity of proper parties in court, stands. Each party interested is to 

defend his own rights, lawfully according to his view of their merits, with- 
*484 out being * prejudiced through the acts or omissions of any co-party. See 
Story’s Equity Pleadings, ch. 4. 

§ 5. If the United States are not present, no decree in the case can be made 

to the prejudice of the United States. 


Mr. Badger and Mr. Berrien, on behalf of the State of Georgia, opposed the 
motion, upon the following grounds, namely :— 
The object of the motion, as appearing on its face and as explained by the 
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brief of the attorney-general, is: That he, on the part and as the representative 
of the United States, may be made a party to this suit in fact, but not in form; 
may exercise all the rights of a party without becoming a party; may be, without 
seeming to be, a party. 

On the part of the State of Georgia, it is insisted that the motion cannot 
be granted, because, 

1. Under the constitution, this court has not and cannot have any jurisdiction 
of this cause, but as a controversy between States of the Union; and the appear- 
ance of any other party therein would determine the jurisdiction and put the 
cause out of court. 

2. To allow the United States to become in fact a party, without appearing 
on the record to be one, would be a mere evasion of the constitutional inhibition, 
involving all the guilt of a deliberate violation of that instrument, accompanied 
and enhanced by an artful contrivance to conceal it; a violation in substance 
though not in form, and therefore utterly unworthy of this high constitutional 
court. 

3. If the motion should be granted, the United States would judicially appear 
on the record to be a party, though not made so by the process or in the manner 
usual in this court; and, therefore, the jurisdiction of the court would, at once, 
be gone. 

4. There is no precedent or example of any such intervention as is here 
sought to be obtained. 

We put aside all the references in the learned brief to proceedings under 
the. civil law, as being utterly irrelevant to the question; for that law neither 
gives the rule of judgment nor regulates the practice of this court. This cause 
is one of equity jurisdiction, governed, as to the principles of decision, by the 
law of courts of equity, and by the statutes and treaties of the United States, 
and as to the course of proceeding by the practice of the court of chancery in 
England, in subordination to the paramount authority of the rules of this court. 
If, therefore, it could be demonstrated that what the attorney-general asks is, and 

always has been, allowed as of right or of grace in all the courts of 
*485 France, the German States, and other countries * of continental Europe, 

we should not be advanced one tittle towards showing the right or the 
propriety of allowing it to be done here. 

In England, no intervention, whether voluntary or involuntary, if that term 
may be properly used in this connection, is known, except by the intervener 
becoming a party, and submitting his rights in the matters in dispute to the 
decision of the tribunal, so that its judgment shall conclude those rights. There, 
whatever may be the case in other European countries, no process has ever been 
applied or understood, in virtue of which one not a party to the record may 
interpose between two litigants, contest their, rights or the rights of one of them, 
embarrass and obstruct their proceedings, direct or control their management of 
the controversy, and taking all the chances of obtaining a judgment against one 
of them, binding upon the rights of both, may retire at the conclusion of the 
contest with his own rights unaffected by a judgment adverse to his claims. 

On the contrary, where third persons are found to have such an interest 
in the subject of litigation that they ought to be heard before a judgment, these 
persens are required to he made parties, to the intent that all persons in interest 
may be concluded by the final award of the tribunal. This is emphatically true in 
regard to equity proceedings in the court of chancery, and not less in regard to 
the crown than to private persons. This is abundantly evident from cases cited 
by the attorney-general in support of his motion. For example :— 
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(The counsel then cited and commented on the cases of Penn v. Baltimore, 
1 Ves. Sen., 444; Hovenden v. Annesley, 2 Sch. & Lef. 607; Attorney-General v. 
Galway, 1 Molloy, which established that the king must be a party.) 

5. The United States is not “concerned” in the questions involved in this 
cause, within the meaning of the act of congress prescribing the duties of the 
attorney-general ; that term means, concerned in interest, and is exactly equivalent 
to “interested,” and cannot be used in any other meaning in reference to an 
impersonal sovereignty like the United States. The cases cited show what is the 
nature of that interest of the king which makes it necessary in England that he 
should be a party; for example, a contest between two of his grantees claiming 
at rents of different value, where it appears upon record that the success 
of him who holds at the smaller rent will be immediately and certainly prejudicial 
to the crown revenue, and like cases. 

Here no interest of the United States appears on the record. It is a question 

merely as to the boundary between two States. However resolved, the 
*486 United States gains no right and suffers * no loss, neither of the States 

holding under the United States as a tenant, or owing any payment or 
other duty to the United States, for or on account of her possession or jurisdiction. 
The only parties having any seeming interest in the question, besides the two 
States, are those having lands upon the disputed territory, whose titles may be, but 
are not necessarily, affected by a judgment against the plaintiff. The United 
States have no interest, real or apparent, and therefore are not a necessary or 
even a proper party to the controversy. The cases referred to by the attorney- 
general, in which the United States are represented by him officially in this court, 
are all consistent with the view here taken. Actions, for instance, brought in the 
name of heads of departments as such, are suits of the United States, as truly as 
an information in the name of the attorney-general, or the master of the crown 
office, is, in England, the king’s suit, &c. 

6. Supposing the United States to have some interest, indirect, consequential, 
and contingent, in the decision of the question in the cause, and supposing that 
in England such an interest of the crown might be represented by the attorney- 
general there, it doth not follow that the attorney-general here can assume, virtute 
officit, to represent such interest. 

7. Even an act of congress could not enable him to intervene for the United 
States in this suit in this court. For, if made a party, either the court wouid 
proceed with a party, not a State before it, in which case, according to the consti- 
tution, this court cannot hold original cognizance, or dismiss the bill for want 
of jurisdiction; and thus a jurisdiction conferred by the constitution expressly 
and exclusively upon this court would be withdrawn from it by force of an act 
of congress, and in defiance of the constitution. 

Upon the whole, it clearly appears that the court cannot grant the motion 
of the attorney-general. 

’ What then remains to be done? If the United States have any consequential 
interest which ought to be represented, the court cannot, as did the lord chancellor 
in Reeve v. The Attorney-General, 2 Atkins, 223, dismiss the bill in order that pro- 
ceedings might be taken in another court, for there is no such court; this court, 
and this only, having cognizance of the controversy between the two States ; and 
the court cannot decline the exercise of its exclusive jurisdiction over the two 
principal parties, because of such incidental and subordinate interests. 

We submit, as a necessary and inevitable consequence, that the court must 
proceed with the cause between the present parties, without intervention, formal 
or informal, of any third party whatever. 
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*487 * Mr. Westcott and Mr. Johnson, on behalf of the State of Florida, 
opposed the motion for the following reasons :— 

1. That the jurisdiction of this court, in this case, is founded exclusively upon 
those clauses of the federal constitution which declare that “the judicial power 
of the United States shall extend” “to controversies between two or more States,” 
in connection with that clause which provides that “in those cases (referring to 
the cases enumerated in the constitution, as being of federal judicial cognizance, ) 
in which a State shall he a party, the supreme court shall have original juris- 
diction.” 

2. That the clauses of the federal constitution, cited, extending the federal 
“judicial power” “to controversies between two or more States,” refer exclusively 
to cases in which States only are parties therein, and make such cases a distinct 
and separate class from all the other cases enumerated in the constitution; and 
they do not reach or apply to any case, whether at law or in equity, wherein there 
is a co-plaintiff or a co-defendant, other than a State, with a State or States; and 
if it be conceded that in a suit in equity, in this court, under any other of the con- 
stitutional provisions, a complainant hath a right to join the United States, or any 
corporation, or officer, or individual, interested in such suit, as a party complain- 
ant or defendant; or that the attorney-general of the United States hath authority 
to make the United States such party; or that this court possesses power to order 
the joinder as parties of all interested, as in an ordinary case in equity, in the 
English, or in our state chancery courts; it is nevertheless insisted by complain- 
ant, that in this “controversy between two States,” such courses cannot be pur- 
sued; and this, though an act of congress allowing the same had been or should 
be passed. 

3. That if the court should hold that the point secondly above stated is 
erroneous, and that the toinder of another party, not a State, with the State of 
Florida, as co-complainant, or with the State of Georgia, as co-defendant, would 
not affect the jurisdiction of this court over the present case, as invoked by the 
complainant in the bill filed, under the clauses of the federal constitution above 
cited, (and especially referred to in said bill,) then it is insisted that the com- 
plainant cannot, without an act of congress authorizing the same, make the 
United States a party to this bill; even if the consent of the attorney-general of 
the United States is given therefor; and that, without such law, this court doth 
not possess the power to order, (either ex mero motu, or upon the express appli- 
cation of said attorney-general, or at the instance of either or both of the litigant 
States,) such joinder of the United States as a party complainant or party de- 

fendant in this case. 
FASS * 4. That insomuch as the United States, in the admission, by act 

of congress, of the Floridas, as a sovereign and independent State into the 
federal union, yielded to that State all rights of sovereignty or “eminent domain” 
they had within the boundaries of the States, as deciared by the state constitution: 
and thereby became a mere proprietor of the unsold and ungranted lands included 
within said boundaries; they have not now any higher or other prerogatives, in 
reference to this “controversy,” than a citizen or alien proprietor of land situate 
on the territory in dispute between the two litigant States, the titles of said pro- 
prietors of such lands being derived from the United States; and consequently, if 
the claim of the State of Georgia is sustained, wil! be destroyed; nor than the 
several thousand residents of said territory, who have, up to this time, been 
considered resident citizens of the State of Florida, and have exercised the rights, 
privileges, and immunities of such citizenship, and whose state allegiance will be 
changed by a decree of this court confirming the claim of the State of Georgia; 
and the complainant insists that the rights and interests of all said proprietors, 
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(including the United States,) and of said residents, are, in this regard, entirely 
subordinate to those of the State of Florida, now in contest, and are subject to 
her action as their political sovereign in the premises. 

5. That by reason of the anomalous character of a suit at law or in equity 
“between two or more (sovereign and independent) States,” involving their 
rights of sovereignty, as well as of property; instituted in virtue of a federative 
compact, before a judicial tribunal, by legal process, summoning a defendant State 
to the bar of the court to submit her claims, and abide by the arbitrament and 
decree of that tribunal, from which decision there is no appeal; most of the rules 
of procedure in ordinary cases before the courts of common law or of chancery 
in England, are inapplicable to such suit, ineffective as aids to counsel in its 
prosecution or defense, and useless to the court in its investigation of the “con- 
troversy,’’ or in its arbitrament and decision; and, by consequence, additional, 
different, and extraordinary formule of procedure, must be prescribed by the 
court, and conformed to by the parties, in every “‘controversy” before this court, 
“between two or more States.” 

6. That in the adoption of such necessary, additional, different, and extraor- 
dinary rules of procedure, “in controversies between two or more States,” 
brought before this court, it is not restricted to guides furnished by the rules of 
procedure of the English common law or chancery tribunals, (wherein no like 

case is to be found;) nor, in the determination of such case, is this court 
*489 limited to the consideration of the principles supplied * by the English 

systems of jurisprudence, to which such case is unknown, and the principles 
controlling it are above the reach and heyond the scope of those systems: and 
therefore, whensoever a departure from English rules and theories will facilitate 
and speed the settlement of the controversy, will aid in the better protection of 
all just rights and interests involved, whether of the States who are the “parties,” 
or of others not “parties,” this court may rightfully invoke systems of juris- 
prudence and rules of procedure, in the tribunals of other countries, and with 
especial propriety resort to the principles and rules of the “civil law” of the 
continent of Europe, (the original source of much of the common law and most 
of the chancery law of England, but of more enlarged and liberal applicability ;) 
or, this honorable court rightfully may, in a case so peculiarly and exclusively 
American, and its jurisdiction whereof is so entirely based on the constitutional 
compact between the States, devise, adopt, and enforce such original rules of pro- 
cedure, appropriate to such case, as, in its judgment, may best tend to “establish 
justice,” “insure domestic tranquillity,’ and promote the other declared objects 
of that compact; and this, though there cannot be cited any transatlantic pre- 
cedent or example therefor. 

7. That, as there are involved in this case not only the rights of sovereignty 
and of property, in controversy between the two litigant States, but also important 
rights and interests of others not parties in the records, founded on the identical 
facts and law to be submitted to the court, as the basis of its decree therein, all 
which rights and interests of those not parties will necessarily be affected if not 
conclusively determined by said decree; the complainant concedes the rightfulness 
and propriety of this court so devising the rules of procedure ‘in this case, as 
to allow those immediately interested, though not parties, the privilege and 
opportunity of maintaining and defending their rights and interests, and of adduc- 
ing proofs, and of being heard in argument before this court to that end; and 
that the same should be done in such liberal form and to such full extent as may 
be consistent with the progress of the cause, without embarrassment or prejudice 
to the parties, and as will not abridge or compromit the rights of the respective 
parties to the exclusive control and management of the mode and means of 
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enforcing their own rights and interests; and the complainant also concedes, that 
insomuch as the title of the United States to some 1,200,000 acres of unsold and 
ungranted lands claimed to be what are usually designated as “public lands 
of the United States,’ of the estimated value of $1,200,000, and of which the 

United States are the constitutional trustees for the several States of the 
*490 confederacy, and the people thereof ; and, insomuch as the * liability of the 

federal treasury to refund large amounts paid into it as purchase-money, 
by patentees of the United States, for lands heretofore sold by the United States 
to them, and also to pay large sums for improvements and for damages, will be 
affected and in some respects determined conclusively, if the claim made by 
Georgia (suggested in the bill of complaint) be established by this court, which 
amounts and sums will probably exceed $1,500,000; this complainant, whilst she 
denies any special prerogative appertaining to the United States as a government, 
or any special privilege of the attorney-general of the United States, virtute officu, 
to interfere in this case, except as aforesaid; yet, because of all said premises 
above set forth, and especially for the reason that the United States cannot be 
made a party complainant or defendant in this case, doth concede that the rules 
of procedure so adopted by this court may rightfully and properly be extended 
in this case, as aforesaid, to the United States, and that the attorney-general 
may be allowed to ‘intervene,’ as he hath applied to the court, under such re- 
strictions as above suggested by complainant, or such others as may be deemed 
proper by this honorable court. 

8. That if it be held by this honorable court, that the complainant is in error 
as to the points above presented; and that the United States may be made a party 
complainant or a party defendant in this case, either without an act of congress 
therefor, or by authority of an act that may be passed therefor; and that such 
joinder is necessary for the protection of the admitted important rights and 
interests of the United States involved therein .as aforesaid; then, this complain- 
ant respectfully insists, that if no act of congress be requisite to enable them 
to be made such party, this honorable court ought not to dismiss the said bill of 
complaint, for that the complainant did not join them as such party in said bill, 
but should stay proceedings and the decision in the case till the same be done, 
under an order of this court therefor; and if such act of congress be deemed 
proper and necessary, that a suggestion thereof be made in this case by this 
honorable court, in an order to stay proceedings in the case, until the executive 
and legislative departments of the federal government may be enabled to adopt 
such course in that behalf, upon the application of this complainant, as they 
may respectively deem advisable to that end or otherwise in the premises. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The court proceeded to dispose of the motion made by the attorney-general 
for leave to be heard on behalf of the United States, in the suit between the State 

of Florida and the State of Georgia. 
*491 * It appears that the boundary line between the two States is in con- 
troversy and a bill has been filed in this court by the State of Florida to 
ascertain and establish it. 

The attorney-general has filed an information, stating that the United States 
are interested in the settlement of this line; that the territory in dispute contains 
upwards of one million two hundred thousand acres of land, and was ceded to the 
United States by Spain as a part of Florida; and that the United States have 
caused the whole of it to be surveyed as public land and sold a large portion of it, 
and issued patents to the purchasers. And upon these grounds he asks leave to 
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offer proofs to establish the boundary claimed by the United States, and to be 
heard, in their behalf, on the argument. 

The motion is resisted on the part of the States, and the question has been 
fully argued by counsel for the respective parties. And as it is, in some degree, 
a new question, and concerns rights and interests of so much importance, we 
have taken time to consider it. 

If the motion was merely to be heard at the argument, there would, we pre- 
sume, have been no opposition to it on the part of the States. For it is the 
familiar practice of the court to hear the attorney-general in suits between indi- 
viduals, when he suggests that the public interests are involved in the decision. 
And he is heard, not as counsel for one of the parties on the record, but on 
behalf of the United States, and as representing their interests. This was done 
in several instances at the last term, where the United States had sold lands as a 
part of the public domain, which were claimed by individuals under grants 
alleged to have been made by France or Spain previous to the cession to this 
country. 

In these cases, however, they were argued by the attorney-general upon the 
evidence produced by the respective parties. No new evidence was offered on 
behalf of the United States. And the objection now made is, that he cannot 
be permitted to adduce evidence in the case, unless the United States are parties 
on the record; and that they cannot, under the provisions of the constitution, 
become parties in this court, in the legal sense of the term, to a suit between two 
States. 

We proceed to consider this objection. 

The constitution confers on this court original jurisdiction in all cases affect- 
ing ambassadors, other public ministers, and consuls, and those in which a State 
shall be a party. And it is settled, by repeated decisions, that a question of 
boundary between States is within the jurisdiction thus conferred. 

But the constitution prescribes no particular mode of proceeding, nor 
*492 is there any act of congress upon the subject. * And at a very early 
period of the government a doubt arose whether the court could exercise 
its original jurisdiction without a previous act of congress regulating the process 
and mode of proceeding. But the court, upon much consideration, held, that 
although congress had undoubtedly the right to prescribe the process and mode 
of proceeding in such cases, as fully as in any other court, yet the omission to 
legislate on the subject could not deprive the court of the jurisdiction conferred ; 
that it was a duty imposed upon the court; and in the absence of any legislation 
by congress, the court itself was authorized to prescribe its mode and form of 
proceeding, so as to accomplish the ends for which the jurisdiction was given. 

There was no difficulty in exercising this power where individuals were 
parties ; for the established forms and usages in courts of common law ana equity 
would naturally be adopted. But these precedents could not govern a case where 
a sovereign State was a party defendant. Nor could the proceedings of the 
English chancery court, in a controversy about boundaries, between proprietary 
governments in this country, where the territory was subject to the authority 
of the English government, and the person of the proprietary subject to the 
authority of its courts, be adopted as a guide where sovereign States were litigat- 
ing a question of boundary in a court of the United States. They furnished 
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analogies, but nothing more. And it became, therefore, the duty of the court to 
mould its proceedings for itself, in a manner that would best attain the ends of 
justice, and enable it to exercise conveniently the power conferred. And in 
doing this, it was, without doubt, one of its first objects to disengage them from 
all unnecessary technicalities and niceties, and to conduct the proceedings in the 
simplest form in which the ends of justice could be attained. 

It is upon this principle that the court appear to have acted in forming its 
proceedings where a State was a party defendant. The subject came before them 
in Grayson v. Virginia, 3 Dal. 320. And the court there said that they adopted, 
as a general rule, the custom and usage of courts of admiralty and equity, with a 
discretionary authority, however, to deviate from that rule where its application 
would be injurious or impracticable. And they at the same time passed an order 
directing process against a State to be served on the governor or chief magistrate, 
and the attorney-general of the State. This was in 1796. And the principle 
upon which its process was then framed, as well as the mode of service then pre- 
scribed, has been followed ever since, with this exception, that in subsequent 

cases the chancery practice, and not the admiralty, is regarded as furnish- 
*493 ing the best analogy. But the power and * propriety of deviating from 
the ordinary chancery practice, when the purposes of justice require it, 
have been constantly recognized; and were distinctly asserted in the case of 
Rhode Island v. Massachusetts, 14 Pet. 247, and again in the same case, in 15 
Pet. 273, and was recognized in the case of New Jersey v. New York, 5 Pet. 289. 

We proceed to apply these principles to the case before us. It is manifest, 
if the facts stated in the suggestion of the attorney-general are supported by 
testimony, that the United States have a deep interest in the decision of this 
controversy. And if this case is decided adversely to their rights, they are without 
remedy, and there is no form of proceeding in which they could have that decision 
revised in this court or anywhere else. Justice, therefore, requires that they 
should be heard before their rights are concluded. And if this were a suit 
between individuals, in a court of equity, the ordinary practice of the court 
would require a person standing in the present position of the United States, 
to be made a party, and would not proceed to a final decree until he had an 
opportunity of being heard. 

But it is said that they cannot, by the terms of the constitution, be made 
parties in an original proceeding in this court between States; that if they could, 
the attorney-general has no right to make them defendants without an act of 
congress to authorize it. 

We do not, however, deem it necessary to examine or decide these questions. 
They presuppose that we are bound to follow the English chancery practice, and 
that the United States must be brought in as a party on the record, in the technical 
sense of the word, so that a judgment for or against them may be passed by the 
court. But, as we have already said, the court are not bound, in a case of this 
kind, to follow the rules and modes of proceeding in the English chancery, but 
wili deviate from them where the purposes of justice require it, or the ends of 
justice can be more conveniently attained. 

It is evident that this object can be more conveniently accomplished in the 
mode adopted by the attorney-general, than by following the English practice in 
cases where the government have an interest in the issue of the suit. In a case 
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like the one now before us, there is no necessity for a judgment against the 
United States. For when the boundary in question shall be ascertained and 
determined by the judgment of the court, in the present suit, there is no possible 
mode by which that decision can be reviewed or reéxamined at the instance 

of the United States. They would therefore be as effectually concluded 
*494 by the judgment as if they were parties * on the record, and a judgment 

entered against them. ‘The case, then, is this: Here is a suit between 
two States, in relation to the true position of the boundary line which divides 
them. But there are twenty-nine other States, who are also interested in the ad- 
justment of this boundary, whose interests are represented by the United States. 
Justice certainly requires that they should be heard before their rights are con- 
cluded by the judgment of the court. For their interests may be different from 
those of either of the litigating States. And it would hardly become this tribunal, 
intrusted with jurisdiction where sovereignties are concerned, and with the power 
to prescribe its own mode of proceeding, to do injustice rather than depart 
from English precedents. A suit in a court of justice between such parties, and 
upon such a question, is without example in the jurisprudence of any other coun- 
try. It is a new case, and requires new modes of proceeding. And if, as has 
been urged in argument, the United States cannot, under the constitution, become 
a party to this suit, in the legal sense of that term, and the English mode of 
proceeding in analogous cases is therefore impracticable, it furnishes a conclusive 
argument for adopting the mode proposed. For otherwise there must be a 
failure of justice. 

Indeed, unless the United States can be heard in some form or other in this 
suit, one of the great safeguards of the Union, provided in the constitution, 
would in effect be annulled. 

By the 10th section of the Ist article of the constitution, no State can enter 
into any agreement or compact with another State, without the consent of congress. 
Now, a question of boundary between States is, in its nature, a political question, 
to be settled by compact made by the political departments of the government. 
And if Florida and Georgia had, by negotiation and agreement, proceeded to 
adjust this boundary, any compact between them would have been null and void, 
without the assent of congress. This provision is obviously intended to guard 
the rights and interests of the other States, and to prevent any compact or agree- 
ment between any two States, which might affect injuriously the interests of the 
others. And the right and the duty to protect these interests is vested in the 
general government. 

_ But, under our government, a boundary between two States may become a 
judicial question, to be decided in this court. And, when it assumes that form, 
the assent or dissent of the United States cannot influence the decision. The 
question is to be decided upon the evidence adduced to the court; and that 

decision, when pronounced, is conclusive upon the United States, as well as 
*495 upon the States that are parties to the suit. * Now, as in a case of com- 

pact, it is, by the constitution, made the duty of the United States to ex- 
amine into the subject, and to determine whether or not the boundary proposed 
to be fixed by the agreement is consistent with the interests of the other States 
of the Union; it would seem to be equally their duty to watch over these interests 
when they are in litigation in this court, and about to be finally decided. And, if 
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such be their duty, it would seem to follow that there must be a corresponding 
right to adduce evidence and be heard, before the judgment is given. For this is 
the only mode in which they can guard the interests of the rest of the Union, 
when the boundary is to be adjusted by a suit in this court. For, if it be other- 
wise, the parties to the suit may, by admissions of facts and by agreements admit- 
ting or rejecting testimony, place a case before the court which would necessarily 
be decided according to their wishes, and the interest and rights of the rest of 
the Union excluded from the consideration of the court. The States might thus, 
in the form of an action, accomplish what the constitution prohibits them from 
doing directly by compact. Nor is this intervention of the United States derog- 
atory to the dignity of the litigating States, or any impeachment of their goud 
faith. It merely carries into effect a provision of the constitution, which was 
adopted by the States for their general safety; and, moreover, maintains that 
universal principle of justice and equity, which gives to every party, whose inter- 
est will be affected by the judgment, the right to be heard. 

Upon the whole, we think the attorney-general may intervene in the manner 
he has adopted, and may file in the case the testimony referred to in the informa- 
tion, without making the United States a party, in the technical sense of the 
term; but he will have no right to interfere in the pleading, or evidence, or 
admissions of the States, or of either of them. And, when the case is ready 
for argument, the court will hear the attorney-general, as well as the counsel 
for the respective States; and, in deciding upon the true boundary line, will take 
into consideration all the evidence which may be offered by the United States, 
or either of the States. But the court do not regard the United States, in this 
mode of proceeding, as either plaintiff or defendant; and they are, therefore, not 
liable to a judgment against them, nor entitled to a judgment in their favor. 
We consider the attorney-general as the proper officer to represent the United 
States in this court; and that the general government, in bringing before us for 
consideration the rights and interest of the Union in the question to be decided, 

does nothing more than perform a duty imposed upon it by the constitution. 
*496 And, as the mode in which that duty is to be performed * here is not 

regulated by law, but must depend upon the rules and regulations pre- 
scribed by the court, we shall not embarrass the proceedings by endeavoring to 
conform them strictly to English precedents and pleadings, and regard the mode 
in which the information on behalf of the United States has been presented, 
‘to be the simplest and best manner of bringing their interest before the court, 
and of enabling it to do justice to all parties whose rights are involved in the 
decision. 


Mr. Justice MCLEAN, Mr. Justice DANIEL, Mr. Justice CURTIS, and 
Mr. Justice CAMPBELL, dissented. 


Mr. Justice CURTIS, dissenting. 

It is in accordance with natural justice, and with a principle of jurisprudence, 
that no one should be affected by a judgment or decree, without an opportunity 
to present to the court, either by himself or his lawful representative, in some 
regular and legal course, his allegations and proofs, and to be heard thereon; and, 
therefore, I should have assented to the application of the attorney-general in 
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this case, and would willingly concur with a majority of the court in the order 
they direct to be entered, if I did not find it to be subject to objections too grave 
for me to disregard, and which careful reflection, even under the influence of the 
great respect I feel for the opinions of my brethren, has not enabled me to over- 
come. 

I will state, as briefly as I can, what these objections are. In doing so, I 
shall first examine the nature and effect of the application of the attorney-general, 
to see whether it is in the power of the court to grant it, as made; and I will 
then consider whether the order directed by the courts is subject to the same 
difficulties, in part or in whole. 

That application is, in substance, an ex officio information, in which the 
attorney-general of the United States informs this court of the pendency of 
a suit here, by the State of Florida against the State of Georgia, wherein there 
is in controversy a portion of the boundary line between those States; that it 
appears, from an inspection of the bill of the State of Florida, and of the answer 
of the State of Georgia, that, if the pretensions of the State of Georgia shall be 
sustained by this court, the boundary line in controversy will be so run as to 
include within the territorial limits of that State a tract of land of about one 
million two hundred thousand acres, which have been considered and treated 
heretofore as public domain of the United States, and surveyed as such, and 
much of which has been sold and granted by the United States, as being part 

of the territory of East Florida, acquired from Spain. 
*407 * In support of this information, the attorney-general has filed certain 
documents and a map; and he prays that, in consideration of the interest 
and concern of the United States, he may be permitted to appear in the case, 
and be heard in behalf of the United States, in such time and form as the court 
shall order. 

The case to which this information relates now stands on the original docket 
of this court, upon a bill filed by the State of Florida and an answer by the State 
of Georgia. No replication had been put in, and, of course, no proofs taken. 

It is quite apparent, therefore, since the case is not now in a condition to be 
brought to a hearing, and since much time must necessarily elapse, considering the 
course of the court and the nature of the controversy and the character of the 
parties, before it can be put into a state to be heard, that this application of the 
attorney-general is not designed merely to obtain the privilege of taking part 
in the hearing of the cause, by making an argument at the bar, upon the pleading 
and proofs as they may exist when the cause may be set for a hearing, if that 
time shall ever arrive. It seems to me not consistent with that respect which is 
due to the attorney-general, to suppose that he has caused the States of Florida 
and Georgia, by their counsel, to appear here, and has called on the court to 
listen to and consider elaborate and learned arguments upon questions of con- 
stitutional law and general jurisprudence, merely to present the question whether 
—in the contingency that this case should, at some future day, be brought to a 
hearing, and in the event that, at that time, the interest of the United States 
should remain as it is now alleged to be—the court would hear the law officer of 
the United States, in support of its interests. 

Courts of justice make orders and decrees upon actually existing states of 
fact, not upon what may possibly occur at some period in the future. And this 
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obvious dictate of ordinary prudence is rigidly obeyed by courts of equity, when 
acting on subjects like that now before the court. 

In England, the sovereign has a great number and variety of interests and 
rights, which may be affected by decrees of courts of equity. As will be more 
fully stated hereafter, the attorney-general represents the crown in respect of 
those rights, and no decree affecting them is made until he has had opportunity to 
become a party to the suit. But the question, whether he is a necessary party, 
is raised in the same way and at the same time, as the question whether a private 
person is a necessary party. And, I believe, we should search in vain for an 

instance in which any court had made an order in a cause before it was 
*498 at issue, * that, if it should come to a hearing, the attorney-general should 
be heard at the bar. ° 

I have made these observations concerning the nature and objects of this 
application, because the information does not specify or in any way indicate what 
particular order it is desired the court should pass. If I felt at liberty to 
understand it simply as an application to be heard at the bar, by way of argument 
on the pleadings and proofs of the complainant and the defendant, I should 
think the proper answer would be, that the court would advise thereon when it 
was made reasonably certain that the cause would be heard. But I am not at 
liberty so to view this information, not only for the reasons I have suggested, 
but because the attorney-general, with becoming frankness, had declared, both 
orally, at the bar, and in his printed brief, that what he desires passes far beyond 
this. He has thus made known to the court that he seeks to intervene in the 
cause in behalf of the United States; and he has explained his understanding 
of the term intervention, and of the effect of an order of the court allowing it, 
to be, that he is to come into the cause, “not in subordination to the mode of 
conducting the complaint or defense adopted by one State or by the other, nor 
subject to the consequences of their acts, or of any possible mispleading, insuffi- 
cient pleading, omission to plead, or admission or omission of fact, by either or 
both; but free to cooperate with or oppose either or both, and to bring forth 
all the points of the case according to his own judgment, whether as to the 
law or the facts; for ex facto oritur jus.” 

Can this, or any thing like this, be allowed, consistently with the constitution 
and laws of the United States? 

In answering this inquiry, it is necessary to determine what would be the 
relation of the United States to this controversy if the attorney-general were 
thus admitted. In my opinion, they would thus become substantially and really, 
a party to the controversy. I say substantially and really a party, for I quite 
agree with the majority of the court in thinking that this question is not to he 
decided according to any strict technical rules, or even viewed solely by the light 
which they impart. As I consider it, the question is one of constitutional law; 
and though the constitution was framed and intended to operate in connection 
with those systems of law and equity existing in our country at the time of its 
adoption, and many terms in it can be correctly understood only by ‘resorting to 
the interpretation of those terms in those bodies of law, yet I concede that, in 
examining this question, we are to look to the substance and nature of the relation 

to the suit, and not merely to forms and names; and, therefore, I have 
*499 inquired whether, if the attorney-general * be admitted on the record in 
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accordance with the prayer of his information, the United States will be 
substantially and really a party to this suit? And, in the first place, I think there 
can be no substantial distinction in this matter between the United States and 
the attorney-general. If what is done is sufficient to make him a party, the 
United States is, in substance and in legal effect, a party. The rights and interests 
which he brings before the court are the rights and interests of the United 
States. He presents those rights and interests, not as a trustee in whom they 
are vested; not as specially empowered by law to sue in his own name for the 
recovery of something belonging to the government; but he acts simply as an 
attorney and counsellor at law. 

The postmaster-general is empowered by law to bring suits in his own 
name, in the courts of the United States, upon contracts made with him as the 
head of a department; and the United States, though exclusively interested, is 
not deemed a party to the controversy. Osborn v. The Bank of the United 
States, 9 Wheat. 855. So an executor or administrator, though he may have no 
beneficial interest in the cause of action, is deemed the party to the suit for the 
purpose of jurisdiction. 4 Cranch, 308; 8 Wheat. 668; 12 Pet. 171. But, in 
these and similar cases the officer or executor has, by law, the legal right of 
action vested in him. 

On the other hand, it has been repeatedly decided, that where a law 
required a bond to be taken, in the name of a public officer, but for the benefit 
of individuals, as in case of sheriff’s bonds, the person for whose use the suit 
was brought, and not the obligee in whose name it was brought, was the party 
to the suit, within the meaning of the constitution. Brown et al. v. Strode, 5 
Cranch, 303; McNutt v. Bland, 2 How. 1; Huff z:. Hutchinson, 14 Ib. 586. 

These decisions go much beyond what I maintain in this case. The rights 
and interests which the attorney-general desires to assert in this case are in no 
manner and for no purpose vested in him, any more than the rights and interests 
of the private parties litigating in court are vested in the attorneys and counsel 
whose names are on the docket, or who argue the causes at the bar. 

He is not what was termed, in the cases of Browne et al. v. Strode, and 
the other cases just referred to, a conduit, through whom the remedy is afforded 
on a contract made in his name. He is simply a law officer of the government, 
empowered to act for the United States in this court. In such a case it does not 
seem to me to admit of a doubt, that whatever is done by him, though in his 

name, will be done by the United States. 
*500 * The case of Georgia v. Brailsford, 2 Dal. 402, was a bill by “His 

Excellency, Edward Telfair, Esquire, governor and commander-in-chief 
in and over the State of Georgia, in behalf of the said State.” The jurisdiction 
was sustained, as of a suit by the State, and an injunction granted and a trial 
had at the bar of this court. 4 Dal. 1. Yet, to give the court jurisdiction, a State 
must be a party on the record. Osborn v. The Bank, 9 Wheat. 738. In this 
case, the court must have considered the State was made a party on the record 
by a proceeding in its behalf in the name of its chief executive magistrate. So 
it was declared by the court, in the case of The Governor of Georgia v. Madrazo, 
1 Pet., 122; and in this last-mentioned case, it was decided, on great consideration, 
and after examining all the previous decisions, that a claim filed by the governor 
of Georgia, in his own name as governor, but in behalf of that State, made 
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the State itself a party to the record, within the meaning of the constitution and 
laws of the United States. 

In Benton, District Attorney of the United States for the Northern District 
of New York v. Woolsey et al. 12 Pet. 27, the district attorney of the United 
States for the northern district of New York had filed an information in his own 
name to foreclose a mortgage belonging to the United States. The case came 
to this court by appeal. In delivering the opinion of the court, Mr. Chief Justice 
Taney said: “Some doubts were at first entertained by the court, whether this 
proceeding could be sustained in the form adopted by the district attorney. It is 
a bill of information and complaint in the name of the district attorney, in behalf 
of the United States. But upon carefully examining the bill, it appears to be in 
substance, a proceeding by the United States, although in form it is in the name 
of the officer. And we find that this form of proceeding in such cases has been 
for a long time used without objection in the courts of the United States, held 
in the State of New York; and was doubtless borrowed from the form used in 
analogous cases in the courts of the State where the State itself was the plaintiff 
in the suit. No objection has been made to it, either in the court below or in this 
court, on the part of the defendants, and we think the United States may be con- 
sidered as the real party, although, in form, it is the information and complaint 
of the district attorney. But although we have come to the conclusion that the 
proceeding is valid and ought to be sustained by the court, it is certainly desir- 
able that the practice should be uniform in the courts of the United States; and 
that, in all suits where the United States are the real plaintiffs, the proceedings 

should be in their name unless it is otherwise ordered by act of congress.” 
*SOL * Now it is plain, that the only ground upon which this proceeding 

could be sustained, as within the jurisdiction of a court of the United 
States, was, that an information by a law officer of the government in his own 
name as such officer, but asserting rights of the United States, is a controversy 
to which the United States is a party within the meaning of those words in the 
constitution; for it was only because the United States was a party to the con- 
troversy that the jurisdiction attached. It would have been in conformity with 
what this decision declares to be the correct practice, if this information, and all 
proceedings which may ensue thereon, were to be in the name of the United 
States; but it is also in conformity with it to say, that though in the name of 
the attorney-general, for the United States, the United States will thereby be 
made a party to this controversy, provided what is done is sufficient to constitute 
any one a party to it. It remains to inquire whether the rights and privileges 
claimed by the attorney-general in behalf of the United States, if conceded, will 
make them a party to this controversy. 

It seems to me somewhat difficult to reason about so plain a proposition. 
The attorney-general has already filed an information, alleging the interest of 
the United States, and showing what it is and how it arises. If an order is made 
thereon, allowing him to appear and support those allegations, the United States 
will appear on the record asserting their interest in this controversy. ‘They will 
so appear, that they may enjoy the rights of a party to be heard by proper 
allegations and proofs, and by arguments at the bar. The process of the court 
must be accorded to them to obtain their proofs, in those modes and under those 
sanctions appropriated exclusively to the taking of evidence to be used in judicial 
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controversies. They are to be at liberty to oppose the pretensions of the other 
parties, and to assert and maintain their own, in a regular course of judicature; 
and they, in common with the others, are to be bound by the decree, which 1s 
to be the product of their allegations, proofs, and arguments, as well as of 
those of the two States of Florida and Georgia. 

If all this does not make the United States a party to this controversy, it 
would be difficult for me to show that it has any parties. 

Under our system of jurisprudence, what constitutes a person a party to 
the record? Is it not sufficient, if it appears by the record that he had a direct 
interest in the subject-matter of the suit; that he placed before the court in his 
own name, and not in the name of another, by some appropriate allegations, his 

claim or defense; that he introduced legal evidence in support of that 
*502 claim or defense, which was heard by the court; that he * was heard by 

his counsel; that his rights, and what he presented to the court in support 
of them, were taken into consideration by the court in making a decision; and 
that these rights were intended to be bound, and in point of law are bound, by the 
decree? All this must appear from this record, if the United States be allowed 
to do what has been prayed for. 

The attorney-general, in his very learned and able argument, has referred 
the court not only to the practice of some of the courts of England, but to the 
Roman law, and to the modern civil law of the continent of Europe, concerning 
intervention. This practice differs, in details, in the different countries. But’so 
far as I have been able to examine, a third person who comes in after the 
institution of a suit, to assert a right of his own involved in the controversy, is 
considered and expressly denominated a party. The definition given in the Code 
of Practice of Louisiana, which is substantially borrowed from the French Code 
of Procedure, is: “An intervention, or interpleader, is a demand by which a 
third person requires to be permitted to become a party in a suit between other 
persons, either by joining the plaintiff in claiming the same thing, or something 
connected with it, or by uniting with the defendant in resisting the claims of 
the plaintiff ; or it may be lawful for him, where his interest requires it, to oppose 
both.” See also Merlin, Rep. vol. 16, and Recueil, voc. Intervention, Dalloy 
Dicxs-svoce: 

The English law is equally clear. When the attorney-general is brought into 
a suit between third persons as the representative of the crown, and to protect 
its rights, though possessed of some privileges which do not belong to private 
persons, he is not only called a party, but he is treated as one. He is attended 
with a copy of the bill, and if he does not appear it is considered as a nihil dicit; 
and if he does appear and fails to answer, the bill is taken pro confesso as against 
the crown. 1 Dan. Ch. Pr. 169, 170, 531, 548. 

Indeed, I am not aware of any case, either in equity or admiralty, or at 
law, under particular statutes, in which a third person who intervenes, is not 
considered and called a party. The ground upon which a decree in rem is held to 
bind all persons, is, that every one having an interest has a right to make himself 
a party to the cause, and that the seizure or arrest of the thing gives notice to all 
concerned, of the pendency of the proceedings, and thus enables them to become 
parties. In Rose v. Himely, 4 Cranch, 277, Chief Justice Marshall states this 
familiar rule: “Those on board a vessel are supposed to represent all who are 
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interested in it; and if placed in a situation which enables them to take 
*503 notice of any proceedings against a vessel and cargo, * and enables them 

to assert the rights of the interested, the cause is considered as properly 
heard, and all concerned are parties to it.” 

And so in equity. Those who come in, even before the master, are, as Lord 
Redesdale says, (Mit. Pl. 178, 179,) considered parties to the cause in the 
subsequent proceedings. 

With great respect for my brethren, I cannot agree that the reasons advanced 
by them why the United States will not be a party to the record are sufficient. 
Those reasons I understand to be, that no decree will be made against the United 
States, and that the attorney-general will not be allowed to interfere in any way 
with the pleadings, or proofs, of either the State of Florida or Georgia. As to the 
first of these reasons, it is certainly true, that no decree will be made against 
the United States, in form, or by name; but, if I understand the opinion of the 
majority of my brethren, they consider as I do, that substance and not form, 
is to be looked to in this case; and that the only inducement for allowing the 
United States to be heard is, that, from the nature of the controversy, all the 
world must necessarily be precluded by the decree from disputing the correctness 
of the line of boundary fixed by it. Whether the United States shall or shall 
not be named in the decree, would seem, therefore, to be formal rather than 
substantial, since their rights and duties will be the same, whether named or not. 
In either case, the decree will conclusively operate thereon. 

And as to the other reason, that the attorney-general is not to be allowed 
to interfere with the pleadings or evidence of the States of Florida or Georgia, 
I must say, with deference for the better opinion of my brethren, that it seems 
to me to be a restriction which, while it still leaves the United States a party 
to the suit, deprives them of some of the rights of a party, and to that extent 
fails to carry out the very principle which requires them to be heard at all. 

The right to have this case stated by Florida in the bill, so as to present it in 
its entire substance, is a substantial and important right of the United States. 
If the case is defectively or untruly stated there, the decree must be affected 
thereby, for Georgia has the right to insist that the decree shall conform to the 
bill. An explicit and full answer to the bill is also material to the United States, 
that they may know what is to be relied on, and what proofs and arguments 
are necessary to be adduced. The power to cross-examiné witnesses, and to 
except to proofs when offered, has been deemed essential to the administration 
of justice. I would respectfully ask, upon what principle known to our juris- 

prudence, are the United States to be deprived of these rights, if they are 
*504 admitted at all to contest the claims of Georgia? * If both Florida and 

Georgia may cross-examine the witnesses of the United States, and except 
to their proofs, what intrinsic propriety or judicial reason can there be, why the 
latter may not cross-examine the witnesses and except to the proofs of the 
former? 

With submission to a majority of my brethren, I confess it seems.to me that 
to deprive a party of some rights which, under all systems of law known to us, 
are deemed essential, while other rights are allowed to him which can be con- 
ceded only to a’ party to the controversy, proves the embarrassment which was 
felt in carrying out the idea of making him a party, but does not overcome the 
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difficulty or even avoid it. It appears to me to declare, in effect, justice requires 
that you should be admitted as a party on this record; but, in order to make some 
distinction between yourself and other parties, you shall not enjoy all the rights 
of a party; and the particular rights which you are not to enjoy are, the power of 
excepting to the pleadings and proofs of the other parties. 

This is not satisfactory to my mind. Whether I consider only the substantial 
relations of the United States to the controversy, or the analogous provisions 
of positive or customary law in our own and other countries, I cannot avoid the 
conclusion that if they are admitted upon this record to assert their rights—to 
show what they are, and how they are involved in this controversy; to maintain 
them, in the regular course of judicature, by allegation, proof, and argument, 
against the State of Georgia; to have the process of the court to enable them 
to do so; to profit by the decree if favorable, to lose by it if adverse—ihey are 
a party to this controversy, within the meaning of the constitution of the United 
States. And this raises the question, which in my opinion is a very grave one, 
whether the constitution permits the United States to become a party to a con- 
troversy between two states, in this court? 

The judicial power of the United States extends, among other things, to 
controversies to which the United States shall be a party—to controversies be- 
tween two or more States—between a State and citizens of other States or of 
foreign states, where the State commences the suit, and between a State and 
foreign states. 

In distributing this jurisdiction, the constitution has provided that, in all 
cases in which a State shall be a party, the supreme court shall have original 
jurisdiction. In all other cases before mentioned, the supreme court shall have 
appellate jurisdiction. One of the other cases before mentioned, is a controversy 

to which the United States is a party. 
*505 ‘Iam not aware that any doubt has ever been entertained by * any 

one, that controversies to which the United States are a party, come under 
the appellate jurisdiction of this court in this distribution of jurisdiction by the 
constitution. Such is the clear meaning of the words of the constitution. So it 
was construed by the congress, in the judiciary act of 1789, which, by the 1lth 
section, conferred on the circuit courts jurisdiction of cases in which the United 
States are plaintiffs, and so it has been administered to this day. 

There was a case of the United States v. Yale Todd, commenced in this court 
in 1794, which is not reported, but it is stated from the record, by Mr. Chief 
Justice Taney, in a note to the case of the United States v. Ferreira, 13 How. 52. 
Of this case the note says :— 

“The case of Yale Todd was docketed by consent in the supreme court, and 
the court appears to have been of opinion that the act of congress of 1793, 
directing the secretary of war and the attorney-general to take their opinion upon 
the question, gave them original jurisdiction. In the early days of the govern- 
ment, the right of congress to give original jurisdiction to the supreme court, in 
cases not enumerated in the constitution, was maintained by many jurists, and 
seems to have been entertained by the learned judges who decided Todd’s case. 
But discussion and more mature examination has settled the question otherwise ; 
and it has long been the established doctrine, and we believe now assented to by 
all who have examined the subject, that the original jurisdiction of this court is 
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confined to the cases specified in the constitution, and that congress cannot 
enlarge it. In all other cases its power must be appellate.” 

The decision of this court, in Marbury v. Madison, 1 Cranch, 137, settled 
this construction of the constitution; and, as stated in this note, no one who has 
examined the subject now questions it. 

We have, then, two rules given by the constitution. The one, that if a State 
be a party, this court shall have original jurisdiction ; the other, that if the United 
States be a party, this court shall have only appellate jurisdiction. And we are as 
clearly prohibited from taking original jurisdiction of a controversy to which 
the United States is a party, as we are commanded to take it if a State be a party. 
Yet, when the United States shall have been admitted on this record to become 
a party to this controversy, both a State and the United States will be parties to 
the same controversy. And if each of these clauses of the constitution is to have 
its literal effect, the one would require and the other prohibit us from taking 
jurisdiction. 

It is not to be admitted that there is any real conflict between these clauses 

of the constitution, and our plain duty is so to construe them that each may 
*506 have its just and full effect. This is * attended with no real difficulty. 

When, after enumerating the several distinct classes of cases and contro- 
versies to which the judicial power of the United States shall extend, the consti- 
tution proceeds to distribute that power between the supreme and inferior courts, 
it must be understood as referring, throughout, to the classes of cases before 
enumerated, as distinct from each other. 

And when it says: “in all cases in which a State shall be a party, the supreme 
court shail have original jurisdiction,” it means, in all the cases before enumerated 
in which a State shall be a party. Indeed, it says so, in express terms, when it 
speaks of the other cases where appellate jurisdiction is given. 

So that this original jurisdiction, which depends solely on the character of 
the parties, is confined to the cases in which are those enumerated parties, and 
those only. 

It is true, this course of reasoning leads necessarily to the conclusion that the 
United States cannot be a party to a judicial controversy with a State in any court. 

But this practical result is far from weakening my confidence in the correct- 
ness of the reasoning by which it has been arrived at. The constitution of the 
United States substituted a government acting on individuals, in place of a con- 
federation which legislated for the States in their collective and sovereign capaci- 
ties. The continued existence of the States, under a republican form of govern- 
ment, is made essential to the existence of the national government. And the 
fourth section of the fourth article of the constitution pledges the power of 
the nation to guarantee to every State a republican form of government; to pro- 
tect each against invasion, and, on application of its legislature or executive, 
against domestic violence. This conservative duty of the whole towards each of 
its parts forms no exception to the general proposition, that the constitution 
confers on the United States powers to govern the people, and not the States. 

There is, therefore, nothing in the general plan of the constitution, or in 
the nature and objects of the powers it confers, or in the relations between the 
general and State governments, to lead us to expect to find there a grant of power 
over judicial controversies between the government of the Union and the several 
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States. On the contrary, the agency of courts to compel the States to obey laws 

of the Union, or to concede to the United States its rights or claims, would 

naturally be deemed both superfluous and impolitic ; superfiuous, because the States 

can act only through individuals, who are directly responsible, both civilly and 

criminally, to the laws of the United States, which are supreme, and in the courts 
of the United States, which have jurisdiction to enforce all laws of the 

*507 United States; and * impolitic, because calculated to provoke irritation 
and resistance, and to excite jealousy and alarm. 

It must be remembered, also, that a State can be sued only by its own consent. 
This consent has been given in the constitution; but only in cases having such 
parties as are there described. The particular character of the parties to the 
controversy, into which a State has consented to enter, constitutes not only an 
essential element in that consent, but it is the sole description of what is agreed to. 
The State of Georgia has consented to be sued by one or more States, or by 
foreign states, and by no other person or body politic. The State of Georgia has 
consented to stand joined as a defendant with one or more States, or with a 
foreign state, and with citizens or subjects of a State other than the one bringing 
the suit, but with no other person or body politic. Certainly, there is no power 
existing in this government to enlarge that consent so as to embrace in it any thing 
to which it does not, by its terms, extend. 

I cannot agree that because the State of Georgia consented to be sued by the 
State of Florida, Georgia thereby consented to the introduction into the contro- 
versy of any party whose rights were so involved in the controversy that the 
court is bound, upon principles of natural justice, to have that party before the 
court, in order to make a decree. 

In the first place, if it be conceded that a third party, not capable of suing 
a State, or being sued by one, is a necessary party to a controversy between two 
States, and that the court cannot make a decree without the presence of that 
party, it would seem to me to be the legitimate inference, that in such a case 
the States had not consented to be sued. Having consented to be sued, in con- 
troversies having certain described parties, it would seem that a controversy 
which could not be carried on by them was not one to which the consent applies. 

So far as J am aware, the other grants of judicial power by the constitutioa, 
which depend on the character of the parties, have been so construed. Has it 
ever been supposed that into a suit between citizens of different States a third 
party not competent to sue or be sued, could come or be brought, because he was 
a necessary party, without whose presence a decree could not be made? Has 
the doctrine ever been advanced, that when the constitution gave jurisdiction 
over suits between citizens of different States, it thereby, by implication, authorized 
that jurisdiction to be extended so as to embrace every person whose rights were 
so involved in the controversy that the principles of natural justice required 
him to be heard? 

Take the case of a suit between a citizen of Florida and a citizen of 

*508 Georgia, in the course of which it appears that an * inhabitant of this 
District, who is not competent to sue or capable of being sued, has such 

an interest in the controversy that the court can make no decree between the 
parties before them without affecting that interest; has it ever been supposed 
that there was any implied power granted by the constitution and the 11th section 
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of the judiciary act of 1789 to make him a party, or has the conclusion been that 
in all such cases the court cannot act at all? The latter, I apprehend, is the 
settled conclusion. The forty-seventh rule for the equity practice of the circuit 
courts provides, that if persons who might otherwise be deemed necessary or 
proper parties to the suit cannot be made so, because their joinder would oust 
the jurisdiction of the court, as to the parties before the court, the court may, 
in its discretion, proceed in the cause without making such person parties ; and in 
such cases the decree shall be without prejudice to the rights of the absent 
parties. This certainly assumes that there is no implied power, arising out of 
the necessity of the case, to make them parties, or to bring them into the cause 
so as to hear and bind them without making them parties. The court is to dis- 
tribute all the justice it can between the parties over whom it has jurisdiction; 
but if it can do nothing without the presence of a necessary party, the remedy 
is not to bring him in, or allow him to come in, but to refuse to act, and leave 
the parties to terminate their dispute by other means. This is declared by this 
court in Hagan v. Walker, 14 How. 36, and the earlier cases lead to the same 
conclusion. Russell v. Clarke’s Ex’rs, 7 Cr. 98; Cameron v. Roberts, 3 Wheat. 
591; Wormley v. Wormley, 8 Ib. 451; Carneal v. Banks, 10 Ib. 188; West v. 
Randall, 2 Mason, 195, 196; Shields et al. v. Barrow, ante, p. 130, of the present 
term. 

It is true there is a class of cases in which this court has decided that when 
the jurisdiction of the circuit court, by reason of the character of the parties, 
has once attached, it is not devested by one of the parties losing the character 
which entitled him to sue, or subjected him to be sued in the circuit court, or by 
his death and administration being granted to a citizen who would not have been 
competent to sue; and further, that when the judgment operated in rem, as in a 
suit in ejectment, no change of the property, pendente lite, could prevent the 
circuit court from exercising its jurisdiction over its own execution. The cases 
of Morgan’s Heirs v. Morgan, 2 Wheat. 297; Mollan v. Torrance, 9 Ib. 537, are 
of the first class. It was there held that a change of domicile did not defeat the 
jurisdiction which had once attached. In the case of Clarke v. Mathewson, 12 
Pet., 164, it was held that a bill of revivor was but a continuation of the original 

suit, and that the jurisdiction having once attached was complete, and 
*509 continued to enable the court to * adjudicate on that subject-matter. In 

Dun v. Clarke, 8 Pet. 1, it was held that the circuit court had jurisdiction 
of a bill to enjoin the levy of an execution on a judgment in ejectment, though 
the land had been devised so that all parties were citizens of the same State. 

This was upon the ground that the devisee of the land was to be deemed 
the mere representative of the plaintiff in the judgment, and that as to him the 
bill was not an original suit, but a proceeding on the equity side of the court 
to enable the court to control its own execution; and according to the case 
of Harris v. Hardeman, 14 How. 334, the same thing might have been done 
upon motion on the law side of the court. But the court refused to take jurisdic- 
tion over the other parties to the bill who had an interest in the land, or to decide 
the merits of the controversy, and confined itself to staying the execution of the 
judgment until the merits could be investigated in a suit in a state court. 

It will be seen, I think, that none of these cases rest at all on the ground 
that there is jurisdiction, by implication, over a third party whose rights are such 
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as to make his presence in the cause necessary. But if they did, they would fall 
far short of proving that such an implication can be made in this case. The 
constitution is merely silent concerning the introduction of a third person, not 
competent to sue or be sued in the courts of the Union, into a suit in the circuit 
courts; but it is not silent concerning controversies to which the United States 
is a party. It declares, in effect, that over such controversies this court shall 
not have original jurisdiction; for it makes its jurisdiction over such controversies 
appellate, and this, as has been long settled, excludes all original jurisdiction over 
such controversies, and even prevents congress from conferring it. Marbury v. 
Madison, 1 Cranch 137. To say that there is an implication that when the 
United States is a necessary party to an original suit in this court, they can 
become a party here, would be, in my opinion, not only an extension of the 
original jurisdiction of this court to a case not described by the constitution as 
within it, but to a party as to whom we are expressly forbidden to take such 
jurisdiction. 

Nor do I find in the nature and circumstances of this case any such necessity 
for making the United States a party, as would lay a foundation for the pre- 
sumption that it must be competent for the court, and consistent with the consti- 
tution and laws, to allow it to be done. This is not a broad question, whether in 
the exercise of the original jurisdiction of this court we are obliged to exclude 
all third parties, though they may have the most important rights and interests 

necessarily involved in the suit. I apprehend no such question arises here. 
*510 * I do not doubt that in an original suit in equity here, between two States, 

or between a State and a foreign state, or between a State as complainant 
and individuals, or in a suit affecting ambassadors, other public ministers or con- 
suls, any necessary party may be brought in who is competent tu be sued by the 
plaintiff, or to sue the defendant in that suit in this court. Thus, a State may sue 
here other States, foreign states, al! citizens of other States and of foreign states, 
and this I believe includes every possible party, except its own citizens and inhabi- 
tants of this District, and of the territories, and the United States. Setting aside 
residents of this District and of the territories, who cannot be deemed of great 
moment in this particular matter, and citizens of the State bringing the suit, whose 
rights the constitution evidently considers need no protection from this govern- 
ment, the practical effect of the doctrine I maintain will be found to be confined 
to the United States. They cannot be made a party to such a suit; and, in my 
judgment, it is in accordance with the whole plan of the government, as well as 
with the particular provisions of the constitution concerning the judicial power, 
that they should not be able to interpose and assume an adverse position to a 
State, in a judicial controversy in this court. Besides, I do not find in this case 
any real necessity to make the United States a party, according to the principles 
of equity law. A court of equity generally requires all persons who have an 
interest in a suit to be made parties. But it is a familiar rule, that when it is 
impracticable to bring before the court all interested, it is enough to make such 
parties as have a common interest with those who are absent. In such a case, 
the parties who are present represent the rights of those who are absent, and 
the court proceeds to make its decree, binding the rights of the absent parties, 
with the same confidence that justice is done as if they were before the court. 
Story sitiq: Pl..97, 112. 
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Now, what is this case? The interest of Florida and that of the United 
States are identical. That interest is, to have the boundary line fixed as far to 
the northward as the proofs will allow. It is true, that what Florida seeks is the 
protection of its rightful jurisdiction as a sovereign State; and what the United 
States desire is the protection of its title as a landholder, and as the grantor of 
lands now held by their grantees. But both the political jurisdiction of Florida, 
and the title of the United States to land acquired from Spain, being coextensive 
with the territory of Florida, these two parties have a common interest in the 
subject-matter of this suit; and Florida is, in the contemplation of a court of 
equity, competent to represent the interest of the United States, as an owner of 

land. 
ot * This would certainly be true in the case of individual parties, and 

in my opinion the same rule applies with still greater force to these parties. 
Florida is a sovereign State, whose suit must be conducted according to the will 
of its legislature. There is no room for any suspicion of any unworthy motives 
or conduct in its management. It is a high duty of that State, which it owes to 
itself, and which will doubtless be discharged to vindicate its jurisdictional rights, 
and make good its claims to all the territory which comes within its true limits. 
Though the question is merely where a line should be run, that line carries with 
it the sovereignty and territorial jurisdiction of States 

On the other hand, the United States is a landholder, whose title may be 
affected by running the line in one place rather than another. And so will the 
titles of hundreds of other landholders in this territory, whose interest is pre- 
cisely the same as that of the United States, in kind, though not in amount. 
To say that it is necessary for the purposes of justice, that the United States, as 
the proprietor of lands, should be admitted into this suit to take care lest the 
State of Florida should omit something by way of pleading or evidence, seems 
to me to be yielding to an imaginary necessity only. 

It is not alleged that the United States has any interest in this controversy 
except as an owner or grantor of land. Unquestionably there are political con- 
siderations, affecting the federal relations of the States, and connected with the 
extent of their territory, in reference to which the United States has a direct 
and important interest. This is not only obvious in itself, but is recognized by the 
constitution in various ways, and, amongst others, by the prohibition of the States 
to make any compact without the consent of the United States. But the object of 
this suit is not to change the limits or territory of States, but to ascertain their 
true and actual boundary; and in this question the United States has no interest, 
except that justice should be done; an interest which is not of a character to 
warrant the government in interposing in this case to assist in securing it, any 
more than in any other case pending in this court. It is suggested that the 
counsel for the two States may make agreements as to evidence, and other matters 
respecting the suit, and that the United States ought to be a party, in order to 
supervise such; but it seems to me that if this were a sufficient reason for making 
the United States a party in this case, it would apply to all cases between two 
States; for in all cases such arrangements are as likely to be made as in this one. 
But if such agreements of counsel, respecting the mode of conducting a suit 

between two States, could be deemed compacts between those States, within 
*512 the restraining clause of the 10th * section of the first article of the con- 
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stitution, congress, and not the attorney-general, or this court, must sanc- 
tion them; and there does not seem to be any satisfactory reason why that officer 
should be connected with the subject. Any agreement fixing the line of boundary, 
made by the two States and not sanctioned by congress, would certainly not be 
executed by this court, which is to decree on the existing rights of the parties, 
and not upon new rights created by a compact, which is not valid without the 
assent of congress. 

But, if the objection to the jurisdiction could be overcome, I should still be 
of opinion that the attorney-general has not authority to make the United States 
a party to a suit in this court. That officer possesses no power derived from 
usage or implied from the name of his office. His powers are only coextensive 
with his duty; and that is defined by law to be, “to prosecute and conduct all 
suits in the supreme court in which the United States shall be concerned.” 1 
Stats. at Large, 93. It belongs to congress alone to decide in what cases the United 
States may be made a party in the courts, and to designate the officers by whom 
they may be made a party. This power congress has exercised. They have con- 
ferred upon the district attorneys power to prosecute all delinquents for crimes 
and offenses cognizable under the authority of the United States, and all civil 
actions in which the United States shall be concerned. 1 Siats. at Large, 92. By the 
act of May 29, 1830, § 5, (4 Stats. at Large, 415,) the solicitor of the treasury is 
empowered to instruct the district attorneys in all matters and proceedings 
appertaining to suits in which the United States are a party, or interested; and 
by the 10th section of the same act, the attorney-general is to advise with and 
direct the solicitor. But no authority is conferred by any law, upon any officer, 
to make the United States a party to any suit, except as a plaintiff or prosecutor. 
If the United States be interested in a suit against an individual, and he thinks 
fit to allow the law officer of the United States to prosecute or defend in his name, 
I know of no objection to it, and it is very often done. It may be suggested, that 
as the line of boundary will be fixed by the final decree in this case, and as the 
rights of the United States will thereby be concluded, it can do them no injury, 
but may be beneficial to them, to be a party to this cause. If this be so, and the 
court has jurisdiction, it may afford sufficient reason why congress, in its dis- 
cretion, should authorize an appearance by the attorney-general in behalf of the 
United States; but it does not enlarge the power of that officer, or enable him 
to do what, in my opinion, no law has conferred on him power to do,—to make 

the United States a party to an original suit in this court. 
ASIS * T am authorized to say that Mr. Justice McLean concurs in this 
opinion. 


Mr. Justice CAMPBELL dissenting. 

I dissent from the opinion of the court. The attorney-general suggests to 
the court that the State of Florida has filed here an original bill against the State 
of Georgia, for a settlement of the boundary between the States. He represents 
that the line claimed by Florida is that which the United States have recognized 
in the surveys, sales, and other operations of the land-office, and that the line 
of Georgia diminishes the domain of the United States in Florida twelve hundred 
thousand acres. “Whereupon, and in consideration of the interest and concern 
of the United States,’’ he moves for leave “‘to appear in said cause, and be heard 
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in behalf of the United States, in such time and form as the court will order.” 
The condition of the cause, in relation to which the motion is made, is, that a bill 
and answer have been filed, but no issue exists, and none of the ulterior stages 
in the course of the cause attained; nor has there been any motion to the court 
requiring an examination of the record; and so the motion, as understood from 
its terms, is certainly premature. But the words, “to appear in said cause and 
be heard in behalf of the United States,” very indifferently explain the signifi- 
cance of the motion. The application is, that the attorney-general may “‘inter- 
vene,” “not as a technical party; not as joining with the one or other party; not 
in subordination to the mode of conducting the complaint or defense adopted 
by the one State or the other, nor subject to the consequences of their acts, or 
of any possible mispleading, insufficient pleading, omission to plead, or admission 
or omission of fact, by either party, or both; but ta cooperate with or to oppose 
both or either, and to bring forth all the points of the case, according to his own 
judgment, whether as to the law or fact.” 

Though the pleadings show that the interests of the State of Florida and 
of the United States unite to maintain the same line, the attorney-general declines 
to adopt her suit, lest the condition of the United States might become “‘precari- 
ous,” “depending on the discretion of Florida.” Nor will the attorney-general 
file a bill for the United States, nor agree that Florida may make them defendants 
to hers, for, “that the court is not empowered by the constitution to entertain 
an original suit” of the kind. 

Nor is the motive for this intervention merely that the United States have 
a fiscal interesf, for the attorney-general suggests that the constitution may 

be violated by agreements and compacts of States, “entered of record,” 
*514 thereby altering the limits * of the States and the structure of the Union, 

“to the direct prejudice of the rights, interests, and laws of the United 
States.” These suggestions of possible injustice arising from collusive compacts 
“entered of record,” may be used in any judicial controversy between States, and 
in this case no evidence of such appears of record; and if such suggestions are 
heeded, the attorney-general must be constantly an applicant for leave to appear, 
“not as a technical party,” but to employ some oversight, superintendence, or 
censorship, in suits between States of the Union in this court; and surely, such a 
claim requires new modes of proceeding, and that now proposed is as peculiar 
as the claim. The United States appear, with the assertion of their exemption 
from suit in this court—that the original jurisdiction of the court does not em- 
brace them as a party. Thus declaring independence of process, pleading, and 
decree, in an original suit in the court, they ask to assist or to assail, at their 
pleasure, suitors legally before it, and to mould the decree in their case by 
allegations, evidence, and arguments, introduced without, and perhaps against, 
their will. 

The principle of common law and chancery procedure is, that suits are com- 
menced, prosecuted, and defended by parties to the record in their own names; 
and the intervention of third persons, not parties, is unknown to the system; and 
we may affirm confidently, in a case like this, where the party is above and 
beyond the jurisdiction of the court, such a case is without a precedent. 2 
Chitty’s Pr. 343. The case of Pentland v. Quorrington, 3 My. and C. 249, was 
that of a trustee, with a full assignment, suing in the name of the assignor, under 
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his power of attorney, and obtaining a decree with notice to the defendant. The 
nominal plaintiff agreed to an order for delay, and the trustee petitioned for a 
discharge of the order, and that he might conduct the suit. Lord Cottenham 
said: “It is a perfectly new equity. The only suit in court is a suit between 
the defendant and the party (assignor) with whom the contract was made. The 
plaintiff (assignor) is a party to the arrangement, for effectuating which the 
present order has been made. Your case is against him, that whereas he has 
authorized you to carry on this suit in his name, he has entered into the arrange- 
ment in question without your concurrence. If I were to make such an order, 
I should be giving you the right of carrying on this suit against the defendant ; 
I should be displacing the plaintiff on the record.” He asked: “Is there any 
instance of such an interference on the part of the court as you now ask?” The 
eminent solicitor answered: “I admit that I have never seen a case like the pres- 

ent.” So in Drever v. Manderley, 4 M. and C. 94, an order allowing 
*515 a third person to control a suit where the subject * belonged to him by 

assignment, but to which he was not a party by any proceeding, was pro- 
nounced by the same chancellor “perfectly irregular.” The court did not object 
to the right to the subject of the suit, but to the mode of enforcing the right, 
by the attempt to control the suit. It required the assignee to exhibit his right 
by bill, according to the practice of the court, in his own name. 

Chief Justice Marshall, in describing the controversies to which the judicial 
power of the United States extends, says :— 

“The words are of well understood and limited signification. It is a con- 
troversy between parties which had taken a shape for judicial decision.” “To 
come within the description of a case in law and equity, a question must assume 
a legal form for forensic litigation and judicial decision. There must be parties 
‘come into court who can be reached by its process and bound by its power, 
whose rights admit of ultimate decision by a tribunal to which they are bound 
to submit.” 5 Wheat. Ap. 16, 17. The supposed cases of exception cited by the 
attorney-general only display the pervading extent of this principle. The in- 
stances quoted are rules under the interpleading act of Wm. IV.; landlords 
defending for tenants in ejectment, vouchees in warranty in real actions, bills of 
interpleader, and suits by representative parties, for or against themselves and 
others. The cases referred to in courts of common law arise, where a person 
having the primary right or obligation, is called as a party to the suit to defend 
that right or to fulfil the obligation; and Lord Coke speaks of the common law 
instance of a vouchee as “seeming strange” and depending upon “ancient,’’ con- 
tinual, and constant allowance,” (2 Ins. 241;) and so, in interpleading suits, 
parties having an adverse interest are called in by process, as parties, to disengage 
a neutral who may have the subject of controversy and desires to relinquish it 
to the owner, when he shall be ascertained, and in representative cases the court 
acts upon the parties to the record, and determines the case made by them. In 
this case, the United States admit no representation on their behalf; nor will they 
undertake the suit of either, nor admit the jurisdiction of the court to treat them 
as a suitor or party; but contest the authority of the court, are ready to contest 
or strengthen the positions of either party, and thus they seek, by an anomalous 
Austrian intervention, to overlook and control the proceedings of the litigants 
to their own aggrandizement. I find no precedent in the direct and straightfor- 
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ward course of the common law, nor in the statutes altering it, for such a conduct. 
I will briefly examine the precedents to which we have been cited, in the codes 

of procedure of those tribunals which apply the jurisprudence of imperial 
*516 or * papal Rome. The French code permits the interposition of third 

persons in existing suits. An intervenor may guard a present or future 
interest, or one certain, contingent, conditional, or collateral, whether pecuniary 
or personal, or held as a representative. But the inquiry is, how and under what 
circumstances? And the answer is by propounding his pretensions to the court 
as a suitor, inviting contest, alleging proofs, recognizing the jurisdiction of the 
court, and submitting to its decree. 4 Bioche Dic. de Pro. 590; Louisa. Code, 
Pracs$ 32+. 

La Cafiada, describing the Spanish system, says, there are necessarily two 
parties to every suit (actor and reo); and when a third litigant comes, he is 
called by that number (tercero) ; and because he can oppose either of the parties, 
or both, the word opposer is added (tercero opositor), and his act is called 
third opposition. If he comes to aid another party in the same right, he accepts 
the suit as he finds it, and acts conjointly ; if his rights are independent, adverse, 
or paramount, his suit is treated as an original suit, and is conducted as ordinary 
suits. 

The third opposer is technically a party to the cause, and really subject 
to the decree. La Cafiada, Juicos Civiles, 393. 

Nor do the admiralty or ecclesiastical codes afford any sanction to the 
motion. Their jurisdiction being largely in rem, they allow persons who have 
a present and certain claim to the res, to propound their interest, if the court 
has jurisdiction; and by the act the persons become parties to the suit, liable for 
costs, and entitled to appeal. The various codes, then, differ in the time and 
manner of calling parties before the court. The conditions of a suit at the 
common law, in general, are settled at its institution, and new and independent 
parties are not introduced in the subsequent stages. The courts of chancery 
are more liberal in reference to the time of making parties and in the extent 
of their amendments. But in both courts the plaintiff is the dominus litis, and 
third persons may not come in unless he amends the proceedings, or his bill is. 
fitted for it, as being a representative bill. But in the civil, admiralty, and 
ecclesiastical courts, the power of third persons to propound their rights in the 
subject of dispute is not so dependent upon the will of the prior parties. But all 
the codes of procedure unite in this, that persons must come in according to a 
regular course of procedure, accepting the authority of the court, citing adverse 
parties to defend, and yielding to whatever decree it may pronounce. The more 
than imperial claim, in this instance, is for all the faculties of a suitor, without 
a submission to the obligations and restrictions of one. But it is supposed that 

precedents in the English chancery support a pretension of the attorney- 
*517 general to intervene according to his motion. * An important class of the 

rights of the crown are represented there by the queen’s attorney-general ; 
but how? He is introduced upon the record as a “technical” party to the suit, 
and the crown is bound by the decree. When the right is adverse to the plaintiff, 
the attorney-general is made a party by prayer in the bill and the service of 
a copy. If he fails to appear, it is a nil dicit; and if he appears and will not 
answer, a'decree pro confesso is taken. Danl. Ch. Pr. 175, 501, 548; Dick. 729; 
tay anda) 509: 
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And courts there exercise over the attorney-general the same authority 
which they exercise over every other suitor, and he would not be permitted more 
than any other suitor to prosecute any proceeding merely vexatious, or which 
had no legal object. The Queen 7. Prosser, 11 Beav. 306. 

The cases cited, of Penn v. Lord Baltimore, Hovenden v. Annesly, Attorney- 
General v. Galway, and the analogous cases of Dolder v. Bank of England, and 
Burgess v. Wheat, (Cas. temp. Hard. 332; 2 Sch. and Lef. 617; 1 Moll. 95; 10 
Ves. 352; 1 Eden. Ch. 177,) are instances of the application of the rule that the 
court will require the crown to be made a party to the record, under the name of 
the attorney-general, and that he comes as an actual and obedient party, and not 
in any illusory and indeterminate form; so that, if the claim of the attorney- 
general to represent the United States in courts, to the extent claimed, is tenable, 
the manner of the intervention here is inadmissible. 

But I do not admit that the attorney-general has any corporate or judicial 
character, or that he can be introduced upon the record, in his official name, as 
an actor or respondent in a suit. His duties are strictly professional duties, and 
his powers those of an attorney at law. Whatever he may do for the United 
States, a special attorney might be retained to do; nor can the United States 
appear in his name, nor by his agency, in cases where they may not be a party. 

I have considered this motion upon the concessions of the argument, but the 
principle lying at the foundation of the case should not form the basis of a judg- 
ment merely on the strength of such concessions; and hence I proceed to its. 
examination. 

The judicial power of the United States extends to all cases in law and 
equity arising under the constitution and laws of the United States, and treaties 
made under their authority; to all cases affecting ambassadors, other public min- 
isters, and consuls; to controversies to which the United States shall be a party; 
to controversies between two or more States; and between a State or the citizens. 

thereof and foreign states, citizens, and subjects. 
*518 * “Tn all cases affecting ambassadors, &c., and those in which a State 

shall be a party, the supreme court shall have original jurisdiction. In all. 
other cases before mentioned the supreme court shall have appellate jurisdictiow 
only.” It was not in the design of the constitution to alter or even to modify 
the existing relations of any of the sovereign parties named in this article, to legal 
jurisdictions, by enlarging their liableness to suit; but its purpose was to erect 
tribunals to which they might resort for the determination of the suits which they 
might legally commence, or might voluntarily submit or were subject to, according 
to their preéxisting conditions. Thus, no suit can be commenced against the 
United States, foreign states or ambassadors, and public ministers; nor are they 
brought within the jurisdiction of the courts of the United States to any degree 
beyond that to which they were liable, without this constitutional clause. The 
construction which allows the exemption of these parties as sovereigns, or their 
representatives, to operate, sanctions, also, the title of the States to the same 
right, for they are mentioned in the same clause; and the jurisdiction conceded 
to this court, in reference to them, is expressed in similar or identical language. 

I am aware, that at an early day in the existence of this court, a contrary 
opinion was expressed by a majority, upon a motion for an interlocutory order in 
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a suit against a State, and I propose to examine the principle established in the 
controversy, of which that opinion is a part. 

While the constitution was under discussion, General Hamilton (Federalist, 
81) said, “that it is in the nature of sovereignty not to be amenable to the suit 
of an individual without its consent,’ and contended, ‘that to ascribe to the 
federal courts, by mere implication, and in destruction of a preexisting right of 
the state governments, a power which would involve such consequences, would 
be altogether forced and unwarrantable.” So, Mr. Madison, replying to the 
vehement and prophetic denunciations of Patrick Henry, in a careful exposition 
of the judiciary clause, calmed the Virginia convention by assuring it that “it is 
not in the power of individuals to call any State into court. The only operation 
the clause can have is, that if a State should wish to bring a suit against a citizen, 
it must be brought in a federal court.’’ And the late Chief Justice Marshall 
supported him saying: ‘With respect to disputes between a State and citizens 
of another State, its jurisdiction has been decried with unusual vehemence. I 
hope no gentleman will think a State will be called at the bar of a federal court. 

It is not rational to suppose that the sovereign power shall be dragged 
*519 before a court. The intent is to enable * States to recover claims of indi- 

viduals residing in other States. I contend this construction is warranted 
by the words.” Virginia Deb. 387, 405, 406. 

When these assurances from the most accredited friends of the new govern- 
ment were disappointed, by the institution of suits in this court against several 
of the States, by individua! plaintiffs, shortly after the adoption of the constitu- 
tion, a strong sentiment of wrong was felt, and corresponding indignation ex- 
pressed. This indignation was not occasioned by any apprehension of con- 
sequences to the States as debtors, but by the fact that they supposed their rights 
to be violated. The history will bear no other interpretation. In Chis[h]olm v. 
Georgia, that State instructed counsel to present to the court a written remon- 
strance and protestation against the exercise of jurisdiction, but not to argue 
the cause. The attorney-general opened the case of the plaintiff by saying: “He 
did not want the remonstrance of Georgia, to satisfy him that the motion for 
judgment was unpopular. Before that remonstrance was read, he had learned 
from the acts of another State that she too condemned it.” The court awarded 
a writ of inquiry upon the default of the State, sustaining the jurisdiction upcn 
arguments of the utility, justice, and safety of the delegation of the power, and 
of the diminution and abasement wrought upon the States by the constitution. 
Mr. Justice Wilson states the case “as one of uncommon magnitude.” He says: 
“One of the parties is a State, certainly respectable, claiming to be sovereign. 
The question to be determined is, whether the State, so respectable, and whose 
claim soars so high, is amenable to the jurisdiction of the supreme court of 
the United States? This question, important in itself, will depend on others more 
important still; and may perhaps be ultimately resolved into one no less radical 
than this: Do the people of the United States form a nation?” It is not difficult 
to perceive the profound misconception of the relations of the States to the 
Union which dictated his judgment. The following year the legislature of the 
Commonwealth of Virginia adopted a resolution which contains a reply to the 
question: “Resolved unanimously, that a State cannot, under the constitution 
of the United States, be made a defendant at the suit of any individual or indi- 
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viduals ; and that the decision of the supreme federal court, that a State may be 
placed in that situation, is incompatible with and dangerous to the sovereignty 
and independence of the individual States, as the same tends to a general con- 
solidation of these confederated republics;” and instructed their senators and 
representatives “to unite their utmost and earliest exertions to obtain such amend- 
ments as will remove or explain any clause which can be construed to 

*520 imply * or justify a decision that a State is compellable to answer in any 
suit by any individual or individuals in any court of the United States.” 

One month after, January, 1794, the senate was moved by Mr. Strong, of 
Massachusetts, to adopt the eleventh amendment to the constitution, declaring that 
the constitution should not be construed to authorize such suits. Various attempts 
were made in both branches of congress to limit the operation of the amendment, 
but without effect. It was accepted without the alteration of a letter, by a vote 
of 23 to 2 in the senate, and 81 to 9 in the house of representatives, and received 
the assent of the state legislatures. Georgia ratified the amendment as “an ex- 
planatory article,” her legislature “concurring therewith, deeming the same to be 
the only just and true construction of the judicial power by which the rights and 
dignity of the several States can be effectively secured.’”’ Thus the supreme con- 
stitutional jurisdiction of the United States, the concurrent action of congress, 
and the state legislatures, expressing a consent nearly unanimous, corrected the 
opinion of the supreme court, and intercepted its final judgments in these cases, 
by declaring that the constitution should not be so construed as to allow them. 
The reporter of the court closes the volume which contains the case of 
Chis[h]olm, by saying “the writ of inquiry was not sued out and executed; so that 
this cause and all other suits against States were swept at once from the records 
of the court by the amendment of the constitution.” The course of argument 
which excluded the jurisdiction of such cases, applies with equal force to suits 
by foreign states against the States of the Union. And the considerations which 
forbid suits against the States by individuals, indicated with such clearness in the 
Federalist, form the basis of the luminous and masterly judgments in the English 
chancery, in the case of the Duke of Brunswick v. King of Hanover, 6 Beav. 1; 
2 H. L. Ca. 1, where the delicacy, difficulty, and danger of the jurisdiction, and 
its want of practical value, are fully set forth, and the conclusion announced 
“that it is a general rule, in accordance with the laws of nations, that a sovereign 
prince resident in the dominions of another is exempt from the jurisdiction of 
the courts there.” It is clear the constitution did not abrogate any law of 
nations, and the only question is whether the States consented to suits without any 
reciprocal right, or whether the existence of such a power in foreign states could 
possibly assist any objects of the confederacy. On the contrary, would not such 
a promiscuous grant jeopard its tranquillity and peace? The answer of 
Mr. Madison to the Virginia convention is positive and direct. “I do not 

*521 * conceive,” he says, “that any controversy can ever be decided in these 
courts, between an American and foreign state, without the consent of 
parties. If they consent, provision is here made. The disputes ought to be tried 
by the national tribunal. This is consonant with the law of nations.” Virginia 
Deb. 391. To this consent. it may be that congress would be a necessary party. 
The nature of the jurisdiction in regard to the States having been considered, 

the inquiry can now be made, can the United States be a party to a suit between 
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two or more States? The constitution does not mention such a case. There were 
before the federal convention propositions to extend the judicial powers to ques- 
tions “which involve the national peace and harmony ;” “to controversies between 
the United States and an individual State; and in the modified form, “to examine 
into and decide upon the claims of the United States and an individual State to 
territory.” None were incorporated into the constitution, and the last was per- 
emptorily rejected. The jurisdiction of this court over cases to which the United 
States and the States are respectively parties, is materially different—-the one 
original, the other appellate only. There was no encouragement, nor serious 
countenance, to the proposition to vest this court with jurisdiction of such cases. 
This court is organized and its members appointed by one of the parties. Their 
influence extends with the jurisdiction of this court, their means of reputation 
with its powers, their habitual connection with the federal legislation naturally 
inspires a sentiment in favor of the federal authority. These operative causes 
of bias were known; and apprehensive as the States were of consolidation and 
the overbearing influence of the central government, we can well understand why 
only the modified proposal as to jurisdiction was pressed to a vote. I repeat, that 
the enumeration of the parties in this article of the constitution did not enlarge 
the liabilities of the States to suits, but it only provided tribunals where suits might 
be brought, to which they were already subject, or might desire to commence. 
Nor does the clause authorizing suits between two or more States afford any 
contradiction to this conclusion. 

The articles of confederation, by which they were then combined, allowed 
congress, as the occasion might arise, to appoint special tribunals “to which all 
disputes and differences now subsisting, or that might hereafter arise, between 
two or more States, concerning boundary, jurisdiction, or any other cause what- 
ever,’ should be submitted. 

Similar provisions for special and occasional tribunals, in matters of jurisdic- 

diction and boundary, formed a part of the plan of the constitution till near 
*522 the close of the convention, when * they were stricken out, and the general 

jurisdiction over those as well as other controversies delegated to this court. 
My conclusion, after an examination of the clause, is, that it is only in con- 
troversies between the States that one of their number can be impleaded in this 
court without its explicit consent; and that this jurisdiction is special, as to the 
controversy and the parties, embracing none except those between the States of 
the Union; that the court has no original jurisdiction of the United States, and 
none of a controversy between them and an individual State; and consequently, 
that they have no title to appear as a party to the record, nor in any undefined 
and uncertain relation to it. 

And now the question arises, whether the United States can or ought to be 
concluded as to their property, without a privilege to appear and be heard, by a 
judgment of the court, upon a question of boundary submitted by two or more 
of the States, for its adjudication? 

Without assigning any effect to the judgment that may be rendered, or 
anticipating whether the rights of the United States may be reserved, I will assume 
that the United States will be estopped by the judgment, and that no reservation 
of their proprietary rights can be made; and consider whether, under such cir- 
cumstances, there is injustice. The government of Florida involve in this suit 
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her highest claims—those of sovereignty and jurisdiction—and fulfil their chief 
political obligations in its prosecution. If individual claims are affected by the 
decree in such a suit, it is because they are so incorporated in the rights of their 
sovereign as to have no separate or independent existence. She is the representa- 
tive of all the proprietary rights and interests of her people in their contest with 
another sovereign. The United States, in resigning their sovereignty over the 
territory of Florida to the people, and by recognizing their government, relin- 
quished their authority over this controversy, and consented that their proprie- 
tary claims to the waste and unappropriated lands should abide the issue to which 
the State, in her wisdom and fidelity, should attain. This sovereign control of 
Florida was modified upon her accession to the Union. After this, if the con- 
troversy was settled by negotiation and compact, the consent of congress was 
necessary to its binding operation, as in other cases of compact. If it was settled 
contradictorily, then this tribunal was appointed to make the determination. 
Nor do I perceive that the executive department has any title to disturb 
the parties or the court, with the expression of anxieties or apprehensions that 
this court will be lured to perform what congress alone may do, or that 
*523 these constitutional conditions * will not be honorably fulfilled. The ex- 
istence of this federal government, in its whole extent, is a testimonial to 
the magnanimous and disinterested polity of the States of the Union; nor is the 
concession, which submits to a tribunal of justice the peaceful and rational 
adjustment of the controversies between sovereign States, the least weighty of 
the proofs of those dispositions. It seems to me, that it is the duty of this court 
to come to the exercise of the jurisdiction the States have conferred, in the same 
spirit ; to exercise it according to the letter of their submission; to exclude from 
it suspicion, jealousies, interventions from any authority, but to meet the parties 
to the controversy with confidence. 
Dissenting from every part of the order, I have filed the reasons for the 


dissent. 
Order. 


Ordered, that the attorney-general have leave to adduce evidence, either writ- 
ten or parol, and to examine witnesses and file their depositions, in order to 
establish the boundary claimed by the United States. 


After the motion of the Attorney-General for leave to intervene in this suit 
had been decided, Mr. Westcott and Mr. Johnson, on behalf of the State of 
Florida, moved for leave to take out commissions to examine witnesses in the case, 
and for sundry orders to expedite the case and prepare it for trial. 

Among the orders moved for was the following :— 

“That (the consent of the State of Florida being hereby given thereto) the 
attorney-general of the United States may, in behalf of the United States, use 
the name of said complainant whenever he may deem it advisable that the United 
States should sue out any commission, to take any testimony or procure any 
proofs in said cause; he giving notice thereof to the solicitors or counsel for said 
parties, as aforesaid.” 

This part of the motion was opposed by the counsel for the State of Georgia ; 
and, in behalf of that State, a motion was made te appoint a commissioner and 
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surveyor to survey the premises in dispute, and take testimony and report to the 
court; the motion stating particularly how the duty was to be performed. This 
motion was opposed by the counsel for the State of Florida. 


The questions were argued by Mr. Westcott, for the complainant, and Jr. 
Badger, for the defendant. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


The court have considered the above motions. 
*524 * The motion to authorize the attorney-general of the United States 
to take testimony, and to conduct the proceedings on behalf of Florida, 
with the assent of the State, is refused. Each State must conduct its proceedings 
for itself. Whatever the attorney-general does in the case must be for the United 
States, and in the name of the United States, and with reference to their interest 
or duty in this controversy. 

The motion on behalf of the State of Georgia, to appoint one or more 
persons to make the necessary surveys and to report their opinion to the court, 
is also overruled. Each party is at liberty to cause surveys to be made, and maps 
prepared and filed, by such person as the State may select, or if they can agree, 
they may jointly appoint one. And these surveys and maps, and the proofs 
applicable to them, will be examined and considered by the court at the hearing, 
with the other testimony. But the court do not deem it advisable to appoint 
one or more persons to make these surveys and examinations, as officers of the 
court ; and think the case will be better brought before them by leaving each State 
to act for itself. 

The court, therefore, overrule the motions; and, for the purpose of preparing 
the case for hearing, make the following order :— 


Final Order. 


On consideration of the several motions filed yesterday by the complainant’s 
counsel, and of the arguments of counsel thereupon had, as well in support of as 
against the same, it is ordered by the court that the said motions be and they are 
hereby overruled. And it is further now here ordered by the court, that the said 
parties in said cause be allowed until the first Monday of December, 1855, to 
obtain, take, and file the testimony and proofs, by said parties respectively to be 
adduced and given in evidence, on the hearing of said cause; and that,-to enable 
said parties respectively so to do, commissions, in the usual form, be issued by 
the clerk, to examine witnesses, upon application of either party, accompanied by 
interrogatories, a copy whereof has been served upon the adverse party, or its 
solicitor or counsel, twenty days previous to such application, in order that cross- 
interrogatories may be filed within said twenty days by such adverse party; and 
that the commissioner or commissioners in each instance, if not agreed upon by 
the counsel of the respective parties, be named by the chief justice or one of the 
associate justices of this court; and that, forthwith, on the return of any com- 
mission executed, the clerk do open and file the same, and cause the same to be 
printed for the use of said parties. 
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#529 * And also, that any exceptions to testimony may be taken at the final 

hearing; and, if exceptions be then taken to the competency of testimony, 
which the opposite party can remove by further proof, the court will reserve the 
decision, and give time to the party to produce it. 

And also, that said cause be set for final hearing on the bill, answer, replica- 
tion, exhibits, testimony, and proofs, so adduced, filed, and admitted, on the second 
Monday of January, 1856, unless cause be then shown to the court for the 
continuance thereof. 


State of Alabama, Complainant, v. State of Georgia. 


Supreme Court of the United States, 1859. 
{23 Howard, 505.] 


The boundary line between the States of Georgia and Alabama depends upon the construc- 
tion of the following words of the contract of cession between the United States and 
Georgia, describing the boundary of the latter, viz.: “West of a line beginning on the 
western bank of the Chattahoochee river, where the same crosses the boundary between 
the United States and Spain, running up the said river and along the western bank 
thereof.” 

It is the opinion of this court that the language implies that there is ownership of soil and 
jurisdiction in Georgia, in the bed of the river Chattahoochee, and that the bed of the 
river is that portion of its soil which is alternately covered and left bare, as there may 
be an increase or diminution in the supply of water, and which is adequate to contain 
it at its average and mean stage during the entire year, without reference to the extraor- 
dinary freshets of the winter or spring, or the extreme drought of the summer or 
autumn. 

The western line of the cession on the Chattahoochee river must be traced on the water 
line of the acclivity of the western bank, and along that bank where that is defined; 
and in such places on the river where the western bank is not defined, it must be 
continued up the river on the line of its bed, as that is made by the average and mean 

stage of the water, as that is expressed in the conclusion of the above-recited paragraph. 

*506 *By the contract of cession, the navigation of the river is free to both parties. 

See the case of Howard v. Ingersoll, 13 Howard, 381, and the correction of its syllabus 
in the errata in 14 Howard in this, that “the boundary line runs along the top of the 
- high western bank,” instead of “the boundary line runs up the river, on and along its 
western bank, and the jurisdiction of Georgia in the soil extends over to the line 
which is washed by the water wherever it covers the bed of the river within its banks.” 


THIS was a case of original jurisdiction in the Supreme Court, under that 
article in the Constitution which confers jurisdiction over controversies between 
two or more States. 

The State of Alabama filed her bill in this court at December term, 1855. 
After stating the compact of 1802 between the United States and Georgia, the 
bill stated the claim of Alabama as follows: 

The complainant further states, that this line can only be ascertained with 
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certainty and accuracy by a just and proper construction of the agreement and 
cession aforesaid, made and entered into as aforesaid by and between the State 
of Georgia and the said United States, and that, by a just and proper construc- 
tion thereof, the said line commences at a point where the 3lst degree of north 
latitude crosses the Chattahoochee river, and on the western bank of said river, 
on that part or portion of the said bank that reaches to or touches the water 
at ordinary or common low water, and runs up said river and along the western 
bank thereof, and on said portion of said bank that touches the water at its 
ordinary or common height, until said line reaches the point on said river from 
whence it leaves the same in a straight direction to Nickajack—in other words, 
that said line, so far as it runs on the bank of the Chattahoochee river, runs 
upon the western bank at the usual or common low-water mark. And as evi- 
dence that the line as above described is the true and correct line according to the 
true intent and meaning of said agreement and cession, your complainant states, 
that the banks of said river over and upon which said line runs, though at some 
few places high and steep, over which the water never passes, yet said banks 

are mostly low and flat, so that when the river is high, or when there is a 
*507 usual or common freshet, the water of said * river spreads over the land at 

some places as much as a half mile, at some places less, and other places 
more than a half mile west from the common low-water mark. And your com- 
plainant cannot and never has believed that it was the intention, either of the State 
of Georgia or of the United States, that said line was to be placed on what may be 
termed the high-water mark of said river, at the time they entered into the agree- 
ment and cession aforesaid, not only on account of the uncertainty in ascertaining 
and locating the same, but also for the further reason, that at some places on said 
river the jurisdiction of the State of Georgia would pass far west of the river 
at its ordinary height, whilst at other places, where the banks or bluffs are high 
and steep, it would pass but little or none at all beyond the line marked by the 
ordinary or common stage of the water. 

Influenced by these reasons, as well as by the consideration that the line 
of ordinary low-water mark is readily and easily ascertained, the State of 
Alabama has ever claimed that said line runs upon the bank where the water 
touches the same when the river is at its ordinary or common height—that is, 
that said line runs on the western bank of said river at usual or common low- 
water mark, and not on the bank at high-water mark. And your complainant 
has ever claimed and exercised jurisdiction all along and upon said bank to 
low-water mark, as above described, until the line reaches that point on the 
river from whence it starts directly to Nickaja[c]k. 

The State of Alabama then called upon the State of Georgia to answer the 
following questions: ; 

1. Whether or not the said defendant does not claim all the lands on the 
western bank of the Chattahoochee river, north of the 31st degree of north 
latitude, up to the point or place where the line that separates the State of 
Alabama from the State of Georgia leaves the bank of said river in a straight 
direction for Nickajack, and whether she does not claim and assert a right to 
exercise jurisdiction and authority over all of said land on the western side of 

the Chattahoochee river up to high-water mark? 
*508 * 2. Whether the defendant does not claim that the jurisdiction and soil 
all along the bank of said river, up to high-water mark, belong exclusively 
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to her, the said State of Georgia, and that the line separating the State of Alabama 
from the State of Georgia is located on the western bank of said river, at high- 
water mark? 

3. Has not the complainant described correctly the character of the bank 
of said river, and particularly that portion of the bank commencing at the 31st 
degree of north latitude, and extending sixty or seventy miles above? 

4. Does not the water, at many places on the western side of said river, 
and south of the point where said line leaves the same for Nickajack, pass far 
beyond and west of the ordinary low-water mark? 

5. Are not the banks of said river, at many places north of the 3lst degree 
of north latitude, low and flat? and does not the water of said river, during the 
usual freshets, pass over the adjoining land, at some places as much as a half 
mile, at some places less, and at other places more than a half mile west of the 
ordinary low-water mark of said river? 

6. Has not the complainant correctly set forth the first section of the articles 
of agreement and cession between the United States and the State of Georgia 
(and described in this bill) so far as is necessary to ascertain the boundary line 
between the States of Alabama and Georgia, and has not the complainant cor- 
rectly described the titles by which the United States acquired the Alabama 
territory? And, if not, in what particular is the description defective, and what 
part of the articles of agreement and cession not set forth is material in ascer- 
taining said line? 

At December term, 1858, the State of Georgia answered, after reserving to 
herself all manner of advantage to be derived from demurrer or plea to the 
bill. The facts of the case, as stated by Alabama, were admitted, as was the 
conclusion that the eastern boundary of Alabama was the western boundary of 
Georgia, wherever that might be. This Georgia not only admitted for Alabama, 

but affirmed for herself. 
*509 * The claim of Georgia and answer to the interrogatories propounded 
were as follows: 

So far as this line runs along the western bank of the Chattahoochee river, 
Georgia denies that it runs along the usual or common low-water mark, but, on 
the contrary, she contends that it runs along the western bank at high-water 
mark, using high-water mark in the sense of the highest line of the river’s bed; 
or, in other words, the highest line of that bed, where the passage of water is 
sufficiently frequent to be marked by a difference in soil and vegetable growth. 

In answer to the specific questions which are propounded by the bill, the 
State of Georgia says, that so far as the Chattahoochee river is the dividing 
line between her and the State of Alabama, she does claim all the lands, and a 
right to exercise jurisdiction over all the lands on the western bank of said 
river up to high-water mark, using high-water mark in the sense just above 
explained. She says, in answer to the second question, that she does claim that 
the jurisdiction and soil all along the western bank of said river, up to high- 
water mark, belong exclusively to her, and that the line separating the State 
of Alabama from the State of Georgia is located on the western bank of said 
river, at high-water mark, using the term high-water mark in the sense before 
explained. To the third question, the State of Georgia says, that while she 
regards the description of the banks of the river given in the bill as being too 
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highly drawn, yet she admits that it is more applicable to the southern part of 
the bank than to that part of it sixty or seventy miles above the 31st degree of 
north latitude; and she admits that in some places the banks are flat, but she 
says that in other places, especially on the upper and longer portion of the river, 
the banks are generally steep and well defined—so much so as to be familiarly 
known as “the bluffs of the Chattahoochee.’”’ To the fourth and fifth questions, 
Georgia says, that the banks of said river, at a number of places along the 
dividing line between the two States, are low and flat; and it is true that in 
freshets the water passes west of the low-water mark, as far, perhaps, as half 

a mile in some places, and, in a few places, perhaps even farther. To 
*510 * the sixth and last specific question, Georgia answers, that the first section 

of the articles of cession from Georgia to the United States is set forth in 
the bill with substantial correctness, so far as this controversy can be affected by it, 
and that the exact words of that section are as before stated in this answer. Also, 
she admits that section to be the only one material to this issue. She admits that 
the title of the United States to the territory of Alabama was acquired from 
Georgia by the means described in the bill, but she does not admit the intimation 
that the United States had acquired a previous title from the State of South 
Carolina, nor can she perceive the relevancy of such an intimation to the present 
issue. 


The evidence in the case was all documentary. There was filed for the com- 
plainant an argument by Mr. Dargan and one by Mr. Phillips, who also argued 
the case orally. It was also argued orally by Mr. McDonald and Mr. Gibson. 
These arguments partook rather of the character of a diplomatic negotiation 
than a forensic dispute, and the reporter declines to attempt to abbreviate them 
in a law book. 


Mr. Justice WAYNE delivered the opinion of the court. 

This case involves a question of boundary between the States of Alabama 
and Georgia. 

Alabama claims that its boundary commences on the west side of the Chat- 
tahoochee river at a point where it enters the State of Florida; from thence up. 
the river along the low-water mark, on the western side thereof, to the point on 
Miller’s Bend, next above the place where Uchee creek empties into such river; 
thence in a line to Nickajack, on Tennessee river. 

Georgia denies that the line intended by the cession of her western terri- 
tory to the United States runs along the usual low-water mark of the perennial 
stream of the Chattahoochee river, but that the State of Georgia’s boundary line 
is a line up the river, on and along its western bank, and that the ownership 
and jurisdiction of Georgia in the soil of the river extends over to the water-line 
of the fast western bank, which, with the eastern bank of the river, make the 

bed of the river. 
Poll * The difference between the two States must be decided by the construc- 

tion which this court shall give to the following words of the contract of 
cession: “West of a line beginning on the western bank of the Chattahoochee 
river, where the same crosses the boundary between the United States and Spain, 
running up the said river and along the western bank thereof.” 
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In making such construction, it is necessary to keep in mind that there was 
by the contract of cession a mutual relinquishment of claims by the contracting 
parties, the United States ceding to Georgia all its right, title, &c., to the ter- 
ritory lying east of that line, and Georgia ceding to the United States all its right 
and title to the territory west of it. 

We believe that the boundary can be satisfactorily determined and run in 
this suit, from the pleadings of the parties, notwithstanding their difference as 
to the locality and direction of it on the Chattahoochee river. 

Georgia is interrogated in certain particulars in the bill, which the com- 
plainant thinks will produce answers illustrative of the right of Alabama to the 
boundary which is claimed. Georgia answers them separately, having previously 
given a correct and literal copy of the contract. It is as follows: “The State 
of Georgia cedes to the United States all the right, title, and claim, which the 
said State has to the jurisdiction and soil of the lands situated within the 
boundaries of the United States south of the State of Tennessee, and west of 
a line beginning on the western bank of the Chattahoochee river, where the 
same crosses the boundary line between the United States and Spain; running 
thence up the said river Chattahoochee, and along the western bank thereof, to 
the great bend thereof, next above the place where a certain creek or river called 
Uchee (being the first considerable stream on the western side above the Cus- 
setas and Coweta towns) empties into the said Chattahoochee river; thence in 
a direct line to Nickajack, on the Tennessee river; thence crossing the said last- 
mentioned river; and thence running up the said Tennessee river, and along 
the western bank thereof, to the southern boundary line of the State of Ten- 

nessee. 
Sole In answer to the first question, Georgia admits what is * alleged in the 

bill in relation to the definition of the boundaries of the Territory of Ala- 
bama by an act of Congress, passed in eighteen hundred and seventeen, and the 
subsequent grant of admission of the State of Alabama into the Union with the 
same boundaries in the year eighteen hundred and nineteen; and the conclusion 
from it is, simply, that the eastern boundary line of Alabama is the western bound- 
ary line of Georgia, but that, so far as that line runs along the western bank of the 
Chattahoochee river, Georgia denies that it runs along the usual or low-water 
mark; but, on the contrary, Georgia contends that it runs along the western 
bank at high-water mark, using high-water mark in the sense of the highest 
water-line of the river’s bed; or, in other words, the highest water-line of that 
bed, where the passage of water is sufficiently frequent to be marked by a 
' difference in soil and vegetable growth. 

Georgia also answers affirmatively the other interrogatory in the bill with 
the same qualification, that what she claims is a right to exercise jurisdiction 
over all the lands up to the water-line of the western bank of the river’s bed. 

Georgia also says, that while she regards the description of the banks of the 
river given in the bill as highly drawn, she admits it to be more applicable to 
the southern part of the bank than to that part of it sixty or seventy miles above 
the thirty-first degree of north latitude. It is admitted that in some places the 
banks are flat, but that in other places, especially in the upper portion of the 
river, the banks are generally steep and well defined, so much so as to be 
familiarly known as the “Bluffs of the Chattahoochee ;”’ and that the banks of 
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the river in a number of places along the dividing line between the two States 
are low and flat, and that in freshets the water spreads as far as half a mile 
beyond the line to the west, and in a few places further than the western line 
of the river’s bed, over low lands, which Georgia does not claim to be under its 
jurisdiction. 

These declarations and admissions upon the part of Georgia simplify the 
controversy, and narrow it to the claim of the respective parties as heretofore 

set forth. 
Sols The contract of cession must be interpreted by the words * of it, ac- 

cording to their received meaning and use in the language in which it is 
written, as that can be collected from judicial opinions concerning the rights of 
private persons upon rivers, and the writings of publicists in reference to the settle- 
ment of controversies between nations and States as to their ownership and juris- 
diction on the soil of rivers within their banks and beds. Such authorities are to 
be found in cases in our own country, and in those of every nation in Europe. 

Woolrych defines a river to be a body of flowing water of no specific 
dimensions—larger than a brook or rivulet, less than a sea—a running stream, 
pent on each side by walls or banks. 

Grotius, ch. 2, 18, says a river that separates two jurisdictions is not to be 
considered barely as water, but as water confined in such and such banks, and 
running in such and such channel. Hence, there is water having a bank and 
a bed, over which the water flows, called its channel, meaning, by the word 
channel, the place where the river flows, including the whole breadth of the 
river. 

Bouvier says banks of rivers contain the river in its natural channel, where 
there is the greatest flow of water. 

Vattel says that the bed belongs to the owner of the river. It is the run- 
ning water of a river that makes its bed; for it is that, and that only, which 
leaves its indelible mark to be readily traced by the eye; and wherever that 
mark is left, there is the river’s bed. It may not be there to-day, but it was there 
yesterday; and when the occasion comes, it must and will—unobstructed— 
again fill its own natural bed. Again, he says, the owner of a river is entitled 
to its whole bed, for the bed is a part of the river. 

Mr. Justice Story, in Thomas and Hatch, 3 Sumner, 178, defines shores or 
flats to be the space between the margin of the water at a low stage, and the 
banks to be what contains it in its greatest flow; Lord Hale defines the term 
shore to be synonymous with flat, and substitutes the latter for that expression. 

Mr. Justice Parker does the same, in 6 Mass. Reports, 436, 439. 
*514 Chief Justice Marshall says the shore of a river borders on * the 
water’s edge; and the rule of law, as declared by the court in 5 Wheat., 379, 
is, that when a great river is a boundary between two nations or States, if the 
original property is not in either, and there be no convention about it, each holds 
to the middle of the stream. 

Virginia, in her deed of cession to the United States of the territory north- 
west of the Ohio, fixed the boundary of that State at low-water mark on the 
north side of the Ohio; and it remains the limit of that State and Kentucky, 
as well as of the States adjacent, formed out of that territory. 3 Dana Ken- 
tucky Reports, 278, 279; 5 Wheaton, 378; Code of Virginia, 1849, pp. 49, 34; 
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1 St. Ohio, 62. By compact between Virginia and Kentucky, the navigation is 
free. A like compact exists between New York and New Jersey, as to the 
Hudson river and waters of the bay of New York and adjacent waters. 

Webster’s definition of a bank is a steep declivity rising from a river or 
lake, considered so when descending, and called acclivity when ascending. 

Doctor Johnson defines the word bank to be the earth arising on each side 
of a water. We say properly the shore of the sea and the bank of a river, 
brook, or small water. In the writings of our English classics, the two words 
are more frequently used in those senses; for instance, as when boats and ves- 
sels are approaching the shore to communicate with those who are upon the 
banks. 

Bailey, in his edition of the Universal Latin Lexicon of Facciolatus and 
Forcellinus, says that ripa, the bank of a river, is extremitas terre quod aqua 
alluitur et proprie dicitur de flumine; ut litus de mare, nam hoc depressum est 
declive atque humile, ripa altior fere est preruptior; and again, ripa recte 
definitur id quod flumen continet, naturalem vigorem cursus sui tenens. 

Notwithstanding that there are differences of expression in the preceding 
citations, they all concur as to what a river is; what its banks are; that they are 
distinct from the shore or flat, and as to what constitutes its channel. 

With these authorities and the pleadings of this suit in view, all of us 

*515 reject the low-water mark claimed by Alabama * as the line that was in- 

tended by the contract of cession between the United States and Georgia. 

And all of us concur in this conclusion, that by the contract of cession, Georgia 

ceded to the United States all of her lands west of a line beginning on the western 

bank of the Chattahoochee river where the same crosses the boundary line 

between the United States and Spain, running up the said Chattahoochee river 
and along the western bank thereof. 

We also agree and decide that this language implies that there is owner- 
ship of soil and jurisdiction in Georgia in the bed of the river Chattahoochee, 
and that the bed of the river is that portion of its soil which is alternately 
covered and left bare, as there may be an increase or diminution in the supply 
of water, and which is adequate to contain it at its average and mean stage 
during the entire year, without reference to the extraordinary freshets of the 
winter or spring, or the extreme droughts of the summer or autumn. 

The western line of the cession on the Chattahoochee river must be traced 
on the water-line of the acclivity of the western bank, and along that bank 
where that is defined; and in such places on. the river where the western bank 
is not defined, it must be continued up the river on the line of its bed, as that 
_ is made by the average and mean stage of the water, as that is expressed in the 
conclusion of the preceding paragraph of this opinion. 

By the contract of cession, the navigation of the river is free to both parties. 
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Ex Parte. In the Matter of the Commonwealth of Kentucky, one of the 
United States of America, by Beriah Magoffin, Governor, and the Ex- 
ecutive Authority thereof, Petitioner, v. William Dennison, Governor 
and Executive Authority of the State of Ohio. 


Supreme Court of the United States, 1860. 
[24 Howard, 66.] 


1. In a suit between two States, this court has original jurisdiction, without any further 
act of Congress regulating the mode and form in which it shall be exercised. 

2. A suit by or against the Governor of a State, as such, in his official character, is a suit 
by or against the State. 

3. A writ of mandamus does not issue in virtue of any prerogative power, and, in modern 
practice, is nothing more than an ordinary action at law in cases where it is the appro- 
priate remedy. 

4. The words “treason, felony, or other crime,” in the second clause of the second section 
of the fourth article of the Constitution of the United States, include every offence 
forbidden and made punishable by the laws of the State where the offence is committed. 

5. It was the duty of the Executive authority of Ohio, upon the demand made by the 
Governor of Kentucky, and the production of the indictment, duly certified, to cause 
Lago to be delivered up to the agent of the Governor of Kentucky who was appointed 
to demand and receive him. 

6. The duty of the Governor of Ohio was merely ministerial, and he had no right to 
exercise any discretionary power as to the nature or character of the crime charged 
in the indictment. 

7. The word “duty,” in the act of 1793, means the moral obligation of the State to perform 
the compact in the Constitution, when Congress had, by that act, regulated the mode 
in which the duty was to be performed. 

8. But Congress cannot coerce a State officer, as such, to perform any duty by act of 
Congress. The State officer may perform it if he thinks proper, and it may be a 
moral duty to perform it. But if he refuses, no law of Congress can compel him. 

9. The Governor of Ohio cannot, through the Judiciary or any other Department of the 
General Government, be compelled to deliver up Lago; and, upon that ground only, 
this motion for a mandamus was overruled. 


A MOTION was made in behalf of the State of Kentucky, by the direction 
and in the name of the Governor of the State, for a rule on the Governor of 
Ohio to show cause why a mandamus should not be issued by this court, com- 
manding him to cause Willis Lago, a fugitive from justice, to be delivered up, 
to be removed to the State of Kentucky, having jurisdiction of the crime with 

which he is charged. 
*67 * The facts on which this motion was made are as follows: 

The grand jury of Woodford Circuit Court, in the State of Kentucky, 
at October term, 1859, returned to the court the following indictment against 
the said Lago: 

WOODFORD CIRCUIT COURT. 
The Commonwealth of Kentucky against Willis Lago, free man of color. 


The grand jury of Woodford county, in the name and by the authority 
of the Commonwealth of Kentucky, accuse Willis Lago, free man of color, 
of the crime of assisting a slave to escape, &c., committed as follows, namely : 
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the said Willis Lago, free man of color, on the fourth day of October, 1859, 
in the county aforesaid, not having lawful claim, and not having any color of 
claim thereto, did seduce and entice Charlotte, a slave, the property of C. W. 
Nuckols, to leave her owner and possessor, and did aid and assist said slave in 
an attempt to make her escape from her said owner and possessor, against the 
peace and dignity of the Commonwealth of Kentucky. 

W. S. DOWNEY, Com. Attorney. 

On the back of said indictment is the following endorsement: 

“A true bill; L. A. Berry, foreman. Returned by grand jury, October 
term, 1859.” 

A copy of this indictment, certified and authenticated, according to the 
act of Congress of 1793, was presented to the Governor of Ohio by the 
authorized agent of the Governor of Kentucky, and the arrest and delivery of 
the fugitive demanded. 

The Governor of Ohio referred the matter to the Attorney General of the 
State of Ohio, for his opinion and advice, and received from him a written 
opinion, upon which he acted, and refused to arrest or deliver up the fugitive, 
and, with his refusal, communicated to the Governor of Kentucky the opinion 
of the Attorney General, to show the grounds on which he refused. The writ- 
ten opinion of the Attorney General is as follows: 


OFFICE OF THE ATTORNEY GENERAL, 
Columbus, Ohio, April 14, 1860. 
*68 Sir: The requisition, with its accompanying documents, * made upon 
you by the Governor of Kentucky, for the surrender of Willis Lago, de- 
scribed to be a “fugitive from the justice of the laws of” that State, may, for all 
present purpose, be regarded as sufficiently complying with the provisions of the 
Federal Constitution and the act of Congress touching the extradiction of fugitives 
from justice, if the alleged offence charged against Lago can be considered as 
either “treason, felony, or other crime,” within the fair scope of these provisions. 

Attached to the requisition is an authenticated copy of the indictment on 
which the demand is predicated; and this, omitting merely the title of the 
case and the venue, is in the words and figures following: 

“The grand jury of Woodford county, in the name and by the authority 
of the Commonwealth of Kentucky, accuse Willis Lago, free man of color, of 
the crime of assisting a slave to escape, &c., committed as follows, viz: the said 
Willis Lago, free man of color, on the fourth day of October, 1859, in the 
county aforesaid, not having lawful claim, and not having any color of claim 
thereto, did seduce and entice Charlotte, a slave, the property of C. W. Nuckols, 
to leave her owner and possessor, and did aid and assist said slave in an attempt 
to make her escape from her said owner and possessor, against the peace and 
dignity of the Commonwealth of Kentucky.” 

This indictment, it must be admitted, is quite inartificially framed, and it 
might be found difficult to vindicate its validity according to the rules of criminal 
pleading which obtain in our own courts, or wheresoever else the common law 
prevails. This objection, however, if it have any force, loses its importance 
in the presence of other considerations, which, in my judgment, must control 
the fate of the application. 
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The act of which Lago is thus accused by the grand jury of Woodford 
county certainly is not “treason,” according to any code of any country, and 
just as certainly is not “felony,” or any other crime, under the laws of this State, 
or by the common law. On the other hand, the laws of Kentucky do denounce 

this act as a “crime,” and the question is thus presented whether, under the 
*69 Federal Constitution, one State is * under an obligation to surrender its 

citizens or residents to any other State, on the charge that they have com- 
mitted an offence not known to the laws of the former, nor affecting the public 
safety, nor regarded as malum in se by the general judgment and conscience of 
civilized nations. 

This question must, in my opinion, be resolved against the existence of any 
such obligation. There are many acts—such as the creation of nuisances, sell- 
ing vinous or spirituous liquors, horse racing, trespassing on public lands, keep- 
ing tavern without license, permitting dogs to run at large—declared by the 
laws of most of the States to be crimes, for the commission of which the 
offender is visited with fine or imprisonment, or with both; and yet it will not 
be insisted that the power of extradition, as defined by the Constitution, applies 
to these or the like offences. Obviously a line must be somewhere drawn, dis- 
tinguishing offences which do from offences which do not fall within the scope 
of this power. The right rule, in my opinion, is that which holds the power to 
be limited to such acts as constitute either treason or felony by the common law, 
as that stood when the Constitution was adopted, or which are regarded as 
crimes by the usages and laws of all civilized nations. This rule is sufficiently 
vindicated by the consideration that no other has ever been suggested, at once 
so easy of application to all cases, so just to the several States, and so consistent 
in its operation with the rights and security of the citizen. 

The application of this rule is decisive against the demand now urged for 
the surrender of Lago. The offence charged against him does not rank among 
those upon which the constitutional provision was intended to operate, and you 
have, therefore, no authority to comply with the requisition made upon you by 
the Governor of Kentucky. 

Entertaining no doubt as to the rightfulness of this conclusion, I am highly 
gratified in being able to fortify it by the authority of my learned and eminent 
predecessor, who first filled this office, and who officially advised the Governor 

of that day, that in a case substantially similar to the one now presented, he 
*70 ought not to issue his warrant of extradition. * Other authority, if needed, 

may be found in the fact that this rule is conformable to the ancient and 
settled usage of the State. 

To guard against possible misapprehension, let me add that the power of 
extradition is not to be exercised, as of course, in every case which may ap- 
parently fall within the rule here asserted. While it is limited to these cases, 
the very nature of the power is such, that its exercise, even under this limitation, 
must always be guided by a sound legal discretion, applying itself to the par- 
ticular circumstances of each case as it shall be presented. 

The communication, in a formal manner, of the preceding opinion, has been 
long but unavoidably deferred by causes of which you are fully apprised. Though 
this delay is greatly to be regretted, it can have had no prejudicial effect, as the 
agent appointed by the Governor of Kentucky to receive Lago was long since 
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officially, though informally, advised that no case had been presented which 
would warrant his extradition. 
Very respectfully, your obedient servant, 
GrreWOLCOEL, 


To THE GOVERNOR. 


Some further correspondence took place between the Governors, which 
it is not necessary to state; and the Governor of Ohio, having finally refused 
to cause the arrest and delivery of the fugitive, this motion was made on the 
part of Kentucky. 

Upon the motion being made, the court ordered notice of it to be served 
on the Governor and Attorney General of Ohio, to appear on a day mentioned 
in the notice. The Attorney General of Ohio appeared, but under a protest, 
made by order of the Governor of Ohio, against the jurisdiction of the court 
to issue the mandamus moved for. 


The case was fully argued by Mr. Stevenson and Mr. Marshall on behalf 
of the State of Kentucky, and by Mr. Wolcott, the Attorney General of Ohio, 
on the part of that State. 


+7 1 The great importance of the principles involved in this case * has in- 
duced the reporter to allow a large space to the arguments of the respective 
counsel. 


That of Messrs. Cooper and Marshall and Mr. Stevenson, for the State of 
Kentucky, was as follows: 

The State of Kentucky, interested in the preservation of the integrity of 
her own laws, and in the punishment of such as offend against them on her 
own soil, comes, as a party plaintiff in this proceeding, before the Supreme 
Court of the United States, as a court of original jurisdiction, to ask for a 
mandamus against Mr. Dennison, who is the Governor of Ohio, and as such, 
exercises the Executive authority of said State. 

The second paragraph of section 2, article 4, of the Constitution of the 
United States, reads thus; 

‘““A person charged in any State with treason, felony, or other crime, who 
shall flee from justice and be found in another State, shall, on demand of the 
Executive authority of the State from which he fled, be delivered up, to be 
removed to the State having jurisdiction of the crime.” 

To execute this obligation of the Constitution the act of Congress of 1793 
was passed, (Statutes at L., 302, sec. 1,) in which, by the first section, the 
duty to be performed, and the person by whom to be performed, in the event 
of a demand under the Constitution, are prescribed. That duty is simple, and 
is stated thus: 

“It shall be the duty of the Executive authority of the State or Territory 
to which such person shall have fled, to cause him or her to be arrested and 
secured, and notice of the arrest to be given to the Executive authority making 
such demands, or to the agent of such authority appointed to receive the fugi- 
tive, and to cause the fugitive to be delivered to such agent when he shall 
appear.” 

One Lago, who was indicted for an act denounced as a crime by the law of 
Kentucky, fled, and was found in Ohio, and was demanded by Governor Magof- 
fin, the Executive authority of the State of Kentucky, of Governor Dennison, 
the Governor of Ohio, and at the time Executive authority thereof. All the 
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*72 conditions were observed to complete a proper demand, according * to the 

act of Congress. It is further shown that, for reasons set forth in the official 
reply of Governor Dennison, as Executive authority of Ohio, the demand was not 
complied with, and that he refused to arrest Lago at all. Upon that refusal this 
proceeding is taken. 

The Commonwealth of Kentucky is properly the plaintiff in this case. 

“Where an application is made, the object of which is to obtain the benefit 
of certain provisions of an act of Parliament, &c., those for whose benefit such 
provisions were inserted in the act, &c., should be the applicants for the rule, 
although they may be neither specially nor nominally mentioned.” 

Tapping on Mandamus, 289. 

The duty prescribed by the Constitution and law was to have been per- 
formed by the defendant, Dennison, as the officer wielding the Executive author- 
ity of the State of Ohio. He is, therefore, the proper person against whom to 
institute the proceeding. 

Is mandamus the proper remedy? We will not extend this brief by re- 
citing what is said of the authority of the Court of B. R. over mandamus. It 
had been used since the days of Edward II, in England, and has been the sup- 
pletory police power of the kingdom. 

Tapping on Mandamus, 5—30. 
Cowp., 6/8; 2.8. and Ge 198: 
Burrows, 1265—’68. 

ioe asts et35: 

5 IBGks, Cora, iO) 

In this court it is acknowledged as an action, a case, rather than as a 
“prerogative writ.” 

The proceeding on mandamus is a case within the meaning of the act of 
Congress. It is an action or suit brought in a court of justice, asserting a right, 
and is presented according to the forms of judicial proceeding. 

12 Peters, 614; 2 Peters, 450. 
It is not by the office of the person to whom the writ is directed, but 
*73 the nature of the thing to be done, that the propriety * or impropriety of 
issuing a mandamus is to be determined. 
lL Cranch; 170: 

This court (in 3 Howard, 99) treats the mandamus as “an action,” and 
that “a party is entitled to it when there is no other adequate remedy.”’ This 
court refuses to entertain the action of assumpsit for matter which might have 
been proved on a former action of mandamus. 

There is no remedy for the grievance inflicted on the State of Kentucky by 
the refusal of Governor Dennison, unless the mandamus applied for will lie. 
If mandamus will lie in any case where the Supreme Court exercises original 
jurisdiction, all considerations and conditions concur to point it out as the proper 
remedy in this case; for— 

1. The duty to be performed is single, simple, only ministerial and public 
in its nature and office. 

2. The party directed to perform it is certainly named. 

3. No other adequate remedy exists or is prescribed by law.  . 

4. The duty is distinctly prescribed by the Constitution and the act of 1793. 

5. The office held by Mr. Dennison does not shield him from the per- 
formance; “it is the nature of the duty which determines the propriety of 
mandamus as a remedy.” 

The Supreme Court of the United States has never adjudicated the ques- 
tion of this remedy as now it is presented. 
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In the case of the United States v. Lawrence, 3 Dallas, 53, (A. D. 1795,) 
this court was applied to as a court of original jurisdiction, and it entertained 
the jurisdiction. The case was disposed of on the point, that the duty of Judge 
Lawrence involved the exercise of a discretion in the execution of his office 
which this court could not control. 

In the case of Marbury v. Madison, 1 Cranch, 175, a careful reading of 
the opinion will show that the mandamus was refused because the act of 1789 
was unconstitutional, in so far as it disturbed the constitutional distribution of 

the judicial power of this court. The application was to this court, in its 
*74 original jurisdiction, whereas the case belonged to it only * under its ap- 
pellate jurisdiction, and therefore the rule was discharged. 

In McIntyre v. Wood, 7 Cranch, 504, the point was as to the power of 
the Circuit Court of the United States; and the same remark applies to the 
case of McCluney v. Silliman, 6 Wheat., 600. The reasoning of those cases is 
sufficiently satisfactory, but it has no application in this case. 

Ex parte Roberts, 6 Peters, 216, and Ex parte Davenport, 6 Peters, 664, 
were applications to control the judge of an inferior court by mandamus, which 
were refused because of the discretion the inferior officer had the right to 
exercise. Ex parte Bradstreet, 8 Peters, 634, and Ex parte Story, 12 Peters, 
339, were cases addressed to this court, in the exercise of its appellate jurisdic- 
tion; so was the case of Kendall v. United States, which was very elaborately 
argued, 12 Peters, 525 to 655. Ex parte Guthrie, and all the rest of the cases 
of the applications for mandamus, have been to this court as an appellate court. 
This is the first case in our judicial history in which a mandamus has been 
asked for in a case falling properly within the original jurisdiction of the Supreme 
Court. 

The judicial power of the United States is vested, by the Constitution, in 
the Supreme Court, and in such inferior courts as Congress may from time 
to time establish. This power “shall extend” to a number of classes of cases, 
among which are “all cases in law or equity arising under this Constitution, 
the laws of the United States,” &c., &c., and, within the enumerated classes, 
“in all cases in which a State shall be a party, the Supreme Court shall have 
original jurisdiction. 

It is respectfully submitted that, under these constitutional grants of power 
and jurisdiction, this court may, debito justiti@, entertain the application for 
mandamus where a State is a party, and this without resort to the act of Con- 
gress distributing the means of enforcing the jurisdiction. The judicial power, 
so far as this jurisdiction of the court is concerned, is vested by the Constitu- 
tion; it would neither remain dormant, nor would it expire, though the Legisla- 
tive power had never passed a law to authorize certain processes to assert such 

jurisdiction. We adopt the view taken by the counsel in the case of the 
*75 * United States v. Peters, 3 Dallas, 126: “The judicial power is abstract or 

relative ; in the former character, the court, for itself, declares the law and 
distributes justice ; in the latter, it superintends and tontrols the conduct of other 
tribunals by a prohibitory or mandatory interposition. This superintending author- 
ity has been deposited in the Supreme Court by the Federal Constitution, and 
it becomes a duty to exercise it upon every proper occasion.” “It is certain 
the Constitution fixes no limitation to the exercise of this power by this court 
upon the subject; nor does the law, but by the implication in the 14th section of 
the act of 1789, that the writs issued shall be allowable by principle and usage,” 
and necessary to the exercise of the jurisdiction belonging to the court. If 
mandamus would then be granted by the Court of King’s Bench, debito justitie, 
it can be issued in a case of original jurisdiction, upon a proper showing, by 
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this court; and the express power is extended by the 14th section of the judi- 
ciary act of 1789, if the writ is necessary to the exercise of the jurisdiction 
belonging to the court. 

If mandamus should not be regarded as a “prerogative writ,” but as an 
action, a case, it falls, in this matter, directly within the vested power and 
original jurisdiction of the court, and can be entertained independently of the 
judiciary act, as a constitutional “power” of this court. 

Where is the great conservative power which is to regulate State sovereign- 
ties in the execution of their constitutional obligations, if this court renounces, 
or shrinks from, the legitimate exercise of the functions with which it is in- 
vested by the Constitution? 

The original jurisdiction of this court is limited to those cases in which 
foreign ambassadors, ministers, consuls, and American States, are interested; 
but in this range it has no limit. There is no judge who can interpose to exer- 
cise power over them but this court, in its original jurisdiction. From the 
very nature of the Constitution, the great police power of the mandamus, as 
between the States, is a necessity to the exercise of the jurisdiction conferred 

on this court. Therefore, Kentucky approaches this tribunal with the vio- 
*76 lated * obligation of Ohio in one hand, and with the Constitution in the 

other, conferring full jurisdiction on this court, as a court of original 
jurisdiction in all cases in law or equity in which a State is a party, and shows that, 
for the grievance she suffers, there is no legal remedy but mandamus. 

“Tt is the case which gives the jurisdiction, not the court.” 1 Wheat., 
Martin v. Hunter’s Lessee. 

Under the precepts of the law of nations, the obligation to deliver fugitives 
from justice touched only a few classes of criminals—those whose crimes 
“touched the State,” or were so enormous as to make them hostes humani generis 
—poisoners, assassins, &c. These were delivered up, when convicted, or tried, 
and sometimes before. This was done for comity. Vattel, Book 1, c. 19; 
1a PAT EAN TE 

The character of this obligation was more frequently rendered certain by 
treaty, as in our treaties with Great Britain and France. But the Constitution 
of the United States has, among the States of the Union, extended and enlarged 
the rule of the publicists. Whereas they obeyed the demand in cases of crim- 
inals “‘convicted or tried,’ our States obey the demand where a person is charged 
with treason, felony, or other crime; whereas they only obeyed the demand 
in cases of heinous crimes, our States enter into the obligation for “other 
crime,’ making their obligation as broad as the word crime can be extended. 
Crime can be extended in its signification. Crime is synonymous with mis- 
demeanor, (4 Black. Com., 5,) and includes every offence below felony pun- 
ished by indictment as an offence against the public, (9 Wendell, 222.) We 
know that, in the first draft of this clause of the Constitution, the words “high 
misdemeanor” were used. They were stricken out, and “other crime” inserted, 
because “high misdemeanor” might be technical and too limited. The framers 
wanted “to comprehend all proper cases.” (5 Elliott, 487.) To use the lan- 
guage of a learned judge, “there is a dependence that justice will be done; 
and the Constitution rests on this confidence for the vindication of the com- 

pact for ‘a more perfect Union.’ ” 
7 7. The Constitution reposes in the Federal Government the * discretion of 
conducting the foreign intercourse of these States with foreign Powers. 
This is manifest by the power given to the Executive “to receive ambassadors, pub- 
lic ministers, and consuls, and, by and with the consent of the Senate, to ap- 
point ambassadors and other public ministers, and consuls,” and, by and with 
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the consent of the Senate, to make treaties. The correlative inhibitions to the 
States are expressed in the same instrument: “No State shall enter into any 
treaty, alliance, or confederation.” Article 1, section 10: “No State shall enter 
into any agreement with a foreign Power,” &c. This court has coincided with 
the view here expressed, in the opinion rendered in the case of Holmes v. 
Jennison, 14 Pet., 575. A Governor of one of these United States cannot sur- 
render a fugitive from justice from a foreign country to the agents of that 
Power. This is exclusively within the sphere of the Federal Power. Ib. 

The Constitution is harmonious in its complicated structure. As the 
Federal Government is the repository of the power over foreign intercourse, 
so the inter-State intercourse is established upon a fixed and stable basis, by 
dispensing with comity and the rule of the publicists, and making the obligation 
to render criminals to the jurisdiction they have offended a perfect obligation, 
in express constitutional compact. The States have left themselves no dis- 
cretion on this subject. They cannot enlarge, diminish, abridge, or modify, the 
constitutional arrangement: ‘‘No State shall, without the consent of Congress, 
enter into any agreement or compact with another State,” &c. 

Congress cannot waive an express and mandatory provision of the Con- 
stitution. A person charged with treason, felony, or other crime, &c., shall 
be delivered up, &c. Can two of these States negotiate with each other a modi- 
fication of this obligation? Certainly not. Can they with the consent of Con- 
gress? Certainly not. It is a fixed, well-defined, and perfect obligation, which 
furnishes all the essentials for its own execution, if properly considered, as an 

inter-State obligation, subject to the Judicial branch of the Government to 
*78 enforce its due and proper execution. It expresses plainly * what is to be 

done, upon whose demand it is to be done, the circumstances under which it 
is to be done, and the purpose for which it is to be done. By whom it is to be done, 
the Constitution did not prescribe; for, it may be, that was a matter in which 
the State might have a choice. Congress acted; yet the Executive of the State 
was left to be guided by his State authority or his own responsibility as to the 
mode in which he would cause the arrest and delivery of the fugitive; but, be- 
yond this simple and single ministerial performance, the Constitution and the 
law have left him no discretion whatever. He is a mere instrument of the 
Constitution, pointed out by the law, because he holds the Executive authority 
of his State, and is a sworn officer of the Constitution of the United States, 
bound by his oath to observe its mandates, and the laws of the United States 
made in pursuance thereof, as the supreme law of the land, even in preference 
to those of his own State. The Executive authority of the State was indicated, 
because the duty to be performed was of a very delicate nature, and a discour- 
teous exhibition of power within the demesnes of a State was to be avoided, 
_such as arresting one, without regular process, who might be within the pro- 
tection of the State. 

It would not be within the right or competency of the State of Ohio to re- 
fuse this delivery. All her departments could not make a law effective to pre- 
vent it. Can her Executive alone avoid it? If he can, why may not any one 
else, no matter how appointed or in what way qualified? Another could not 
be qualified by a stronger oath to support the Constitution, and the laws of the 
United States made in pursuance of it; for the Constitution requires this Execu- 
tive to take that oath, and qualifies his right to the gubernatorial chair of his 
State by the fact of his taking or refusing to take that oath. Were he to refuse, 
as Governor of Ohio, to take the oath to support the Constitution of the United 
States, and to maintain the laws made in pursuance thereof, is there no power, 
by mandamus, in the Judicial Department of this Government, to compel obe- 
dience to a duty expressed on the face of the Constitution? 
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*79 * The State of Ohio must be considered as yet willing to abide by her 

constitutional obligation, for this refusal is not the act of the Government 
of the State; it is only the act of her Executive, of one department of her Gov- 
ernment. The State is bound so strongly by the terms of the Constitution, she 
cannot refuse. If, then, she is consenting, and Kentucky is demanding, and 
only Mr. Dennison refusing, it remains to be seen whether there resides in 
the Judicial Department of the Federal Government power to compel him to 
the performance of a ministerial duty assigned to him by law, in order to 
execute the inter-State covenants inscribed in the Constitution. In that memo- 
rable case of Prigg v. Pennsylvania, (16 Pet., 539,) several leading principles 
of construction were asserted, to the observance of which we now invite the 
attention of this court. 

1. When the end is required, the means are given; when the duty is en- 
joined, the ability to perform it is contemplated to exist on the part of the func- 
tionaries to whom it is intrusted. 

2. The General Government is bound, through its own departments, Legis- 
lative, Judicial, or Executive, as the case may be, to carry into effect all the 
rights and duties imposed upon it by the Constitution. 

We are perfectly aware that reliance may be placed on the very case from 
which these principles are extracted, to prove that the obligation to deliver the 
fugitive from justice is “exclusively Federal,” and that, therefore, it may be 
insisted that Congress cannot direct a State Executive authority to execute it, 
but must impose this duty on some person who will be amenable, as belonging 
to one of the departments of the Federal Government. The court says the obli- 
gation is “exclusively Federal’”—that “the States cannot be compelled to enforce 
it”’ From this dictum the inference is drawn that, if the person indicated to 
perform the duty, (though it be only ministerial,) holds any office under the 
State Government, this court cannot or will not compel him to perform the 
duty, but will wait for Congress to remodel the legislation of 1793, so as to 

make the person exclusively a Federal officer. We resist the propriety of 
*80 such inference from the points decided * by the court in Prigg’s case. The 

court alluded to the resort which the claimant of a fugitive from service 
must have to the Judiciary to ascertain a fact, in order to support a right upon the 
finding of the fact, and did intimate that the action of the State magistracy was 
voluntary, though valid, unless prohibited by the State. In the case of a fugitive 
from justice, however, there is no fact to be ascertained, no question to be ad- 
judicated, no necessity to appeal to any one to support a right, but simply to 
deliver upon a demand. Will it be replied that, to afford even this facility, 
Congress must, by law, indicate who is to perform the duty? We rejoin, that 
Congress has so indicated by the act of 1793. As well might the defendant 
plead his citizenship or inhabitancy in Ohio to relieve him, as that he is relieved 
by being Governor, or holding an office by authority of the State. The power 
of this Government extends so far that the performance of a public duty may 
be demanded, and the incumbent of a particular office may be required to per- 
form it, especially where the duty is only ministerial, though at the same time 
he may be in office in the State. We think it is eminently proper that the Execu- 
tive authority of the State should be the power indicated for the performance 
of this duty ; because that officer is, at the same time, sworn to support the Con- 
stitution of the United States, and the laws of Congress made in pursuance 
thereof ; and because he represents the State on which the demand is made, and 
is bound by the constitutional compact on which the demand is founded. 

The obligation is said to be “exclusively Federal.” Does it not bind the 
State of Ohio? Is it not from her power the compact subtracts? We think 
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the State has peculiarly come under the obligation expressed in the clause in 
question. Her hands are tied by the clause. Without the clause she might have 
been guided by her own discretion or by comity; now she is obliged, by the 
terms of the covenant to which she has consented. It may be she cannot be 
compelled to enforce the delivery of the fugitive; it may be the General Govern- 

ment is compelled, through its own departments, “to carry this into effect ;” 
*81 but that necessity does not shift the obligation. * The citizen owes obedi- 

ence to the law, and is under obligation to perform the duties the law en- 
joins ; but, if he fails, the court enforces the law, and secures the right which was 
infringed by the violation of the duty. Nothing can be more familiar than an 
obligation resting upon one party, and the right and power to enforce its execution 
vested in another. We submit, very respectfully, that this is just the case under 
our Constitution. The obligation to surrender the fugitive from justice rests upon 
the State; the power and duty to enforce the obligation reside in the General 
Government. The State of Virginia failing in 1790 to deliver certain fugitives 
upon the demand of Governor Mifflin, of Pennsylvania, he brought the facts 
before the President, and the act of 1793 was the consequence, whereby the 
Executive of the State was directed to perform the duty answering such de- 
mand. Every condition has been met. They who would escape the conclusion 
at which we wish to arrive must take the position not only that, in our system, 
the States may prohibit the use of their State agencies to the General Govern- 
ment in carrying the supreme law into effect within their boundaries, but this 
further position, that it is not in the power of the Federal Government to de- 
mand of any one in a State to perform a duty essential to the execution of the 
obligations inscribed in the Constitution. 

We may well ask the Supreme Court to pause before ruling to this extent. 
When we remember that all Executive, Legislative, and Judicial officers, in the 
several States, are required, by the express letter of the Constitution of the 
United States, to be sworn “‘to support the Constitution,” and that “the laws 
of Congress made in pursuance thereof are the supreme law of the land,” over- 
riding all State laws coming into conflict with them—that this body of State 
officers is bound solemnly to render obedience primarily to this supreme law, 
even in their respective jurisdictions, and though opposed to their State laws— 
it is difficult to comprehend the wisdom of that policy which teaches that those 
States can prohibit the use of these agencies in carrying into effect those very 

laws which the State has consented to observe as the supreme law, and its 

*82 * agents have been sworn to support as paramount. It seems to us that the 
policy leads to a multiplication of officers, thus increasing the burdens of 

the people, and to conflicts between State and Federal agencies, by inculcating the 
idea that there is an incompatibility in the exercise of official fidelity to the State 
and Federal jurisdictions at the same time. Under our system of government, 

' administered in its true spirit, there never can be a conflict. It is pernicious to 
the best interests to build on this foundation, for “a house divided against itself 
will fall.’ The State functionary owes allegiance and obedience to the Consti- 
tution of the United States, and the laws made in pursuance thereof, before 
everything else. The State owes the same obedience and observance to the 
same power. The Constitution enters and pervades our system everywhere. 
It surrounds the States and the people like an atmosphere vital to them, and 
ever in contact with them. To the officials of States, in every department of 
State Government, it is ever present with the oath to be rendered for its sup- 
port, to remind them that, while they perform the functions of a limited juris- 
diction, they are at the same time the conservative sentinels of that larger sys- 
tem, whose forces control the course and destiny of their State and of their 
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fellow-citizens. The planet of the heavens revolves upon its own axis, and pur- 
sues its peculiar orbit; but it, and all who inhabit it, are at the same time par- 
ticles of an infinite system, whose balanced and regulated forces acting upon it 
assure its safety, and preserve it from destructive collision with the spheres that 
surround it. The planet and its inhabitants are not taught that they cannot obey 
the laws of the Great Architect and Ruler. 

The Constitution of the United States engages three articles in asserting 
the construction of its departments of Government, defining their powers, and 
prohibiting the exercise of these to the States. So precise is it, that no restraint 
is laid upon a State but that an examination will prove it is because the same 
power [is] vested in the new Government. With the 4th article a new class is 
entered upon; they are not powers, but obligations and compacts, in which it is 

impossible to understand anything else (as it seems to us) than that the 
*83 States are bound inter se, and are understood to be actors. They are a class 

of cases to be rendered effective by the action of the States, and by the 
action of the General Government—concurrent powers. The rule is well settled 
that in such cases, when Congress acts, the rule it establishes obtains. 

We submit to the court that the case of Prigg v. Pennsylvania has been 
modified by the subsequent decision of Moore v. the People of Illinois, (14 
Howard,) so far at least as to authorize State legislation, which is ancillary to 
the effectuation of the obligations to be “carried into effect” by the Federal 
power. We hope the court will not carry the exclusive action of the Federal 
power so far as to say that it cannot indicate “the Executive authority of a 
State” as the instrument to perform the purely ministerial act required by the 
2d section, 4th article, of the Constitution. 

We refer, especially, to the opinion of Justice McLean in Prigg’s case, be- 
cause it is directly in line with the views we now present, and seems to us to be 
conclusive. 

The duty required of the Governor of Ohio, in arresting a fugitive from 
justice, results from an express obligation of his State, which he, as the Execu- 
tive authority of that State, is directed by the act of seventeen hundred and 
ninety-three to carry out. He has no judgment to exercise touching the point 
of arrest. He cannot even hear a question on the point of identity of person, 


that a judge might hear on habeas corpus. He cannot consider the question of 
guilt or innocence. 


9 Wendell, 221. 

We refer to Clark’s case because it is a strong case, adjudicated in the 
better days of the Republic by a patriotic public officer, who strove only to 
perform his duty under the law. 

May every State Executive at pleasure violate the Constitution in its most 
direct mandates, and most express obligations? Has the Judicial power an arm 
not strong enough to reach him? If so, the obligations of the Constitution may 
at any time and under any pretext be avoided; the instrument is a myth. 

Governor Dennison has mistaken his power in this matter, by assuming 

*84 — the discretion to judge in regard to the alleged * crime. The words of the 
Constitution are unambiguous. That the crime is to be judged by the law 

of the State through whose Executive the demand is made, appears from the Con- 
stitution itself, for the object of the delivery of the fugitive is, “that he may be 
removed to the State having jurisdiction of the crime.” To say that the author- 
ity on whom the demand is made shall judge of the guilt of the party, or of the 
fact of the crime, or whether the alleged act is a crime, is to nullify the sense, 
object, and intent, of the framers of the Constitution, and to assume a super- 
visory power by the Executive of a State over the law-making and police powers 


A 
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of another State. The police power of the States was reserved, and has never 
been surrendered to the Federal Government. 

Moore wv. the People of Illinois, 14 Howard, 18. 

Liebete aloo. 

The Governor of Ohio, in refusing the demand, has not denied his general 
responsibility, under the Constitution and law of the United States, to make 
delivery of a fugitive from justice. His refusal was based upon the allegation 
that the offence charged in the Kentucky indictment was not crime, according 
to the signification of that word in the Constitution, and that therefore there 
was no obligation to deliver arising under the compact, nor springing from 
comity, because the offence was not known to civilized nations generally, to the 
common law, or to the statutes or polity of Ohio. In the views we have 
submitted already as to the duty of Governor Dennison, these positions are 
controverted. To confine the term to such offence as was denominated crime 
at the date of the Constitution, would give a restricted operation to the instru- 
ment, which would vastly impair its adaptation to the progress and wants of 
society. It would, in effect, destroy the force of this clause of the Constitution 
at its inception, and, instead of placing the States in bonds of mutual obligation 
to vindicate the jurisdiction of each other through future years, would make 
each a supervisor of the police power of the others, and, by reason of conflicting 

policies in their progress, would inevitably lead to alienation, confusion, and 
*85 ultimate discord. “The instrument was not intended to provide * merely 

for the exigencies of a few years, but was to endure through a lapse of ages, 
the events of which were locked up in the inscrutable purposes of Providence... . 
Hence its powers are expressed in general terms,” &c. 

1 Wheat., 305, 326. 

he instrument was intended not only for those who framed it, but for 
posterity; not merely for the society of 1787, but for American society in all 
future time, and embraced in the word “crime” not merely what was punish- 
able by indictment at the date of the instrument, but whatever each State in its 
progress might so declare. If this be not true, this family of American States 
are not connected by links stronger than a rope of sand. We will not elaborate 
this point further in this place, but may, if deemed proper, dwell upon it here- 
after, together with reference to such works as will justify the views we 
suggest. 

It only remains for the counsel for the demandant to say that the State of 
Kentucky, in bringing this case before the Supreme Court, pursues the law as it 
exists, and asks its enforcement, if the law can be enforced. If the act of 
Congress has exceeded the power vested in Congress by the Constitution, and 
we have been, since 1793, acting through instruments over which the Govern- 
ment has no control, Kentucky desires, through the Supreme Court, to know 
the fact, so that Congress may, without delay, so treat this important subject 
as hereafter to assure the faithful and prompt execution of this clause of the 
Constitution. To her it is a vital question; as to all the other States, in fact, 
whose institutions are similar to hers. 


The argument of Mr. Wolcott, on behalf of the State of Ohio, was as 
follows: 

I. The Government of the United States is one of limited and enumerated 
powers, derived primarily from the specific grants of the Constitution, which 
is at once the source and the law of all its being. It is a necessary correlative 

of this proposition, and one declared by the fundamental law itself, that 
*86 each State still retains complete, exclusive, and supreme * power, over all 
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persons and things within its limits, where that power has not been specially 
granted or restrained by the Constitution; and that, in respect to all this mass of 
undelegated and unprohibited power, the States stand to each other and to the 
General Government as absolutely foreign nations. 

Gibbons v. Ogden, 9 Wheat., 203—208. 

Brown v. Maryland, 12 Wheat., 419, 443. 

Wilson v. Blackbird Creek Co., 2 Peters, 251, 252. 

Buckner v. Finley, 2 Peters, 586, 590. 

New York v. Miln, 11 Peters, 102, 139. 

United States Bank v. Daniel, 12 Peters, 32, 34. 

Rhode Island v. Massachusetts, 12 Peters, 720. 

License Cases, 5 How., 504, 588. 

II. The Judicial Department of the Federal Government, sharing of neces- 
sity the intrinsic quality which marks that Government in its unity, is also one 
of limited and specific powers, and, in its tribunals of every grade, is subject to 
three conditions of universal application: 

1. Ex vi termimi, it is confined to the discharge of functions purely judicial 
in their nature. 

Hayburn’s Case, in notis, 2 Dall., 409. 

2. These functions can be exerted only in the precise cases enumerated by 
the Constitution as subject to the judicial authority, and which, it has been 
said, range themselves in two general classes: 

a. Cases in which the authority depends on the nature of the controversy, 
without respect to the character of the parties; and— 

b. Cases in which the authority depends on the character of the parties, 
without regard to the nature of the controversy. 

Cohens v. Virginia, 6 Wheat., 264, 293. 

But this is evidently to be taken as subject to another qualification ; for— 

3. The judicial power exercised in these specific cases must be the “judicial 
power of the United States.” In other words, the authority of. the Judicial 
Department is restrained not only by the limitations specially affixed to it, but 

also by those more general considerations which grow out of the very nature 
*87  * and purpose of a Federal Government. Thus the judicial power of the 
United States cannot extend to a controversy in which a State may, even 
by a purely civil action, pursue a citizen of another State for his violation of its 
municipal laws. Though in that instance the controversy would, as to its subject- 
matter, be one proper for judicial cognizance, in the general sense of that term, 
and would also, in respect of its parties, fall within the enumerated cases, yet no 
tribunal of the United States could entertain it, because all matters of merely 
internal concern have been kept by the States for their own original, exclusive, 
and sovereign control. 
New York City v. Miln, 11 Pet., 139. 
ileacenses Cases, 5) Hows. 588. 

The Supreme Court of the United States, while fettered by each of 
the conditions so attaching to the whole Judicial Department—of which it is 
simply the highest organ—has been otherwise so narrowly confined as to permit 
it to wield, in an original form, only a very scant degree of the scant power 
confided to the range of the Judicial Department. The Constitution assumed 
the existence of, but did not create this tribunal, and it delineated the outlines 
of the judicial authority with which it might or should be endowed. Of neces- 
sity, all judicial power must be exerted in an original or appellate form, and the 
_ Constitution has declared the precise cases in which, under either of these forms 
the judicial power of the United States may be imparted to the Supreme Court. 
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The original jurisdiction, (and the present inquiry concerns that alone,) 
thus permitted to it, is expressly limited to— 

1. Cases “affecting ambassadors, other public ministers, or consuls ;” and— 

2. Cases “in which a State shall be a party,” and, since the adoption of the 
eleventh amendment, in which a State shall be the plaintiff, or other pursuing 
party. This means, that a State, in its sole corporate capacity, shall be the “en- 
tire prosecuting party on the record,’ with a persona standi in judicio of its 
own—a direct legal or equitable right pertaining to it, as a distinct unity. It is 

not enough that it may be “‘consequentially affected or indirectly interested.” 
*88 * Fowler v. Lindsay, 3 Dall., 411. 
United Statesv. Peters, 5 Cranch, 115, 139. 
Osborne v. United States Bank, 9 Wheat., 738, 850—857. 
United States Bank v. Planters’ Bank, 9 Wheat., 904, 906. 
Wheeling Bridge Case, 13 How., 518, 559. 

‘IV. The Constitution does not, of itself, vest any power of action in the 
Supreme Court. It simply enables the court, under the regulating control of 
Congress, to exert judicial authority in the prescribed cases; but the existence 
in the court of the power itself, and the methods and instruments of its exer- 
cise, depend on the affirmative legislative action of Congress. The Supreme 
Court, in respect of both forms of its jurisdiction, is the organ of the Consti- 
tution and the law. 

Chisholm v. Georgia, 2 Dall., 419, 432, 452. 

Marbury v. Madison, 1 Cranch, 137, 173. 

Bollman’s Case, Ex parte, 4 Cranch, 75, 93, 94. 
Wayman v. Southard, 10 Wheat., 1, 21, 22. 

New York v. New Jersey, 5 Pet., 284, 290. 
CraneseCase). hx parte, Siret. 1190 9193, 

Rhode Island v. Massachusetts, 12 Pet., 657, 721, 722. 
Kendall v. United States, 12 Pet., 524, 622. 

Christie's Case Bx parte, 3 How, 293, 322, 

The Congress, exercising its power in this behalf, has regulated the juris- 
diction of this court, and its forms and mode of proceeding. These regulations, 
so far as they bear upon the present purpose, are substantially as follows: 

1. The original cognizance of this court, as to cases in which a State is a 
party, has been limited to “controversies of a civil nature’—a limitation not 
expressed by the Constitution, and yet certainly effectual. 

Judiciary Act, sec. 13. 

2. Power has been given to the Supreme Court to issue two named writs: 
the writ of prohibition to a named court, for a named purpose; and the “writ of 
mandamus, in cases warranted by the principles and usages of law, to any 
courts appointed, or persons holding office, under the authority of the United 
States.” 

*89 * Judiciary Act. sec. 13. 

The general authority to regulate its modes of proceeding conferred on 
this court by the “process act,” (sec. 2,) and to issue “other writs,” ancillary to 
the exercise of its jurisdiction, conferred by the judiciary act, (sec. 14,) does 
not enable the court to enlarge the uses of the writ of mandamus. The process 
act expressly shuts out from its operation “the forms of proceeding,’ which 
“are provided for by the judiciary act;’ and the judiciary act, in terms, limits 
the court to the issue of “such other writs’ as are “not specially provided for 
by statute.” Moreover, on settled and necessary principles, the express grant 
of this writ, as against a specific class of functionaries—otherwise within the 
scope of its most ordinary uses, and to whom, as of course, it would run, without 
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distinct grant, if the court had a general authority to employ it—is a clear 
exclusion of any such authority, and an emphatic prohibition against the use 
of the writ in any other case, for any other purpose. 

Christie, Ex parte, 3 How., 293, 322. 

V. Arranging, in continuous order, the ascertained general conditions which 
limit the existence and exercise of the original jurisdiction of the Supreme 
Court in all possible cases, except only those “affecting ambassadors, other 
public ministers, and consuls,” of whom there is now no question, it will be 
seen that no controversy can gain a foothold here, unless it be— 

1. Appropriate for the action of judicial, as distinguished from political 
power. 

2. Within the scope of “the judicial power of the United States,” as dis- 
tinguished from the general mass of judicial power reserved by and to the 
several States for their own exclusive exercise. 

3. Instituted by a State, as the “entire party” plaintiff on record, in virtue 
of such direct legal or equitable interest in the subject-matter as, according to 
the ordinary rules applied to other parties, entitles it to “move” a case at law, 

or in equity, against a party subject to the control of the court. 
*90 * 4. Of a “civil’’ as opposed to one of a criminal “nature ;” and— 

5. Conducted in a form of proceeding consistent with its subject- 
matter, with the character of its parties, and with the regulations prescribed by 
Congress for the use of that form of proceeding. 

But the controversy, if a writ of mandamus can be so called, moved for by 
the present application, has no one of all these vital characteristics ; for— 

VI. The subject-matter of the controversy excludes it from discussion or 
adjudication by any judicial tribunal. 

1. It is not appropriate for the action of judicial power, since it only con- 
cerns the execution of a compact between States—independent as to each other 
—for the extradition of fugitive offenders. Affecting the States at large as to 
their exterior relations, and their reciprocal national rights and duties, it is, in 
essence, a political question. Without express provision, committing them, under 
specific regulations, to the judicial authority, the performance of national en- 
gagements addresses itself to the department wielding the political power, and 
able to weigh political considerations. No such valid provision has been made 
in respect of this compact. 

Marybury v. Madison, 1 Cranch, 137, 170. 

United States v. Palmer, 3 Wheat., 610, 634, 670. 
The Divina Pastora, 4 Wheat., 52, 63. 

Foster v. Neilson, 2 Peters, 253, 307, 314. 
Cherokee Nation v. Georgia, 5 Peters, 1, 20. 
United States v. Arredondo, 6 Peters, 691, 735. 

2. If fit for judicial cognizance under any circumstances, or by any tribunal 
the subject of the proceeding is, nevertheless, not within the scope of the judi- 
cial power of the United States. 

a. The Constitution has not granted any power to any department of the 
Federal Government concerning the reclamation of fugitives from justice, as 
between the States. The provision which it contains in this behalf is a simple 

engagement made by the States with each other, regulating matters of 
*9] “purely State concern, and addressed to the States alone. * If, as an original 
question, this interpretation could be doubted, it has become the fixed one by 
long usage and acquiescence. Since the foundation of the Government, each State 
has habitually determined for itself the extent of this obligation; many of them 
(and Kentucky is one, 1 Stanton’s Rev. Stat., 557) have regulated its dis- 
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charge by express enactment; but never, until now, has the authority of the 
Federal Government been invoked to constrain its fulfilment. This practical 
exposition, acted upon for nearly eighty years, is too strong and obstinate to 
be shaken or controlled. 

Note.—Upon this ground, as well as another, yet to be noticed, the act of 
Congress relating to fugitives from justice is clearly void. No inference of 
power in the Federal Government over this subject can be drawn from ac- 
quiescence in its provisions, for the act, in defining the cases to which it extends, 
follows the precise language of the stipulation itself, and, in terms, leaves its 
execution wholly to the authorities of the States themselves. The States, 
doubtless, have generally observed the rules it declares for the mere manner 
of surrender; not, however, as having the force of law, but by reason of their 
inherent fitness and convenience. 

VII. The proceeding is not one in which a State is the pursuing party on 
the record; nor is any State so interested in its subject-matter as to be entitled 
to pursue here any form of controversy in respect to it; nor is the adversary 
party one over whom this court can, under any circumstances, or by any mode, 
exercise any control. 

1. The writ of mandamus—as will hereafter more distinctly appear—is a 
prerogative writ, issued by the Government, in its own name, to its own func- 
tionaries, to redress or prevent a wrong done or threatened to itself as a Gov- 
ernment. Awarded upon this ground and for this purpose, the Government is, 
of necessity, the prosecutor on the record. The relator is no “party” to the 
writ, and the writ constitutes the whole “case,” or “controversy.” If granted 
in this case, it will be a proceeding instituted by “The United States of America” 

against “The Governor of Ohio.” Though the State of Kentucky may be 
*92 interested in the performance of that duty, * yet the writ will issue upon 

reasons of public policy, simply to constrain the discharge of a public duty, 
imposed by the authority of the General Government, and essential to its own 
peculiar welfare. But if the applicant for the writ can be deemed the prosecuting 
party of record, still— 

2. The Commonwealth of Kentucky has not such an interest in the dis- 
charge of the asserted duty as entitles her to set the writ in motion. The ground 
on which it must base its interest in the extradition of Lago is simply one phase 
of that general obligation, springing out of the social compact itself, which 
binds every organized political community to avenge all injuries aimed at the 
being or welfare of its society. Certainly, this is the first and highest of all 
governmental duties; but nevertheless it is, in juridical language, a “duty of 
imperfect obligation,’ incapable in its essence of precise exposition or admeas- 
urement, and its fulfillment depends on moral and social considerations, ac- 
costing the community at large, which a judicial tribunal can neither weigh, 
define, nor enforce. But if there be any such right in this behalf as may con- 
stitute a foundation for legal proceedings to enforce it, then— 

3. The claim made for the surrender of Lago must be prosecuted by the 
Executive authority, eo nomine, of the Commonwealth of Kentucky. That 
“authority” alone is empowered by the Constitution to demand the extradition, 
and, by parity of reason, can alone institute proceedings for its enforcement. 
But a suit by or against a State functionary, as such, is not a suit by or against 
the State itself. 

Osborne v. United States Bank, 9 Wheat., 852, 859. 
United States Bank v. Planters’ Bank, 9 Wheat., 904. 

4. The official personage against whom the writ is prayed is not subject, 

in any form or degree, to the jurisdiction of this court. The proceeding is 
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against him in his official character and respects his official duty; so that if 
from any cause the present incumbent of the office should, prior to the execu- 
tion of the writ, be divested of his official position, the writ itself would, in the 
same instant and ex necessitate rei, fall impotent—a mere brutum fulmen. 
*93 The proceeding, then, is aimed at the * supreme Executive of the State of 
Ohio, to “coerce” the exercise of one of its imagined functions. But no 
power has been confided to any Department of the Federal Government to impose 
a duty upon any functionaries of a State, or to constrain the discharge of their 
official concerns. 
Martin v. Hunter’s Lessee, 1 Wheat., 304, 336. 
Houston v. Moore, 5 Wheat., 1, 21, 22. 
Prigg v. Pennsylvania, 16 Peters, 539. 

Note——Upon this ground, also, the act of Congress relating to fugitives 
from justice, which speaks only to State authorities, is void. 

VIII. The controversy raised by the motion is not of a civil nature. It 
involves no question of the rights of person or the rights of property. The 
power of the court is invoked simply in aid of the administration of the criminal 
code of Kentucky, to the end that she may be able to try Lago for an imputed 
offence against her laws, and, if guilty, to imprison him in her penitentiary. 

IX. The original jurisdiction of this court cannot be exercised through 
the method of the writ of mandamus; and this disability springs as well from 
the inherent nature of the writ itself as from the regulations prescribed for its 
use by the Legislative power. 

1. The nature and functions of the writ are so peculiar as to forbid its 
employment, save for a single purpose, by any of the courts of the United 
States. The writ comes to us from the common law; and this court has judi- 
cially determined that the common-law remedies in the Federal tribunals are to 
be according to the principles of that law as settled in England, (Campbell v. 
Robinson, 3 Wheat., 221,) subject, of course, to the modifications made by Con- 
gress, or under its authority, and also to such limitations as result from the 
constitution of the court and the nature of the Federal Government. Accord- 
ing to these principles, this writ, as tersely defined by Lord Mansfield, is “a 
high prerogative one, flowing from the King himself, sitting in the Court of 
King’s Bench, superintending the police, and preserving the peace of the 
country.” 

Rex v. Barker, 1 Bl. Rep., 300, 352. 
*O4 * Stated in a different form, the writ at common law is issued by a tribu- 

nal in which not only the judicial sovereignty, but the prerogative of general 

superintendency resides, and it is employed extra-judicially (Audley v. Tay, Pop- 
ham, 176) as well as judicially. Its judicial use is to supervise the administra- 
tion of the King’s justice by his inferior judicatures; and its extra-judicial func- 
tion is “to preserve peace, order, and good government,” by constraining the 
prompt and rightful performance of every public duty confided to any public 
functionary or tribunal by “Parliament or the Kine’s Charter.” ei 

Tapping on Mandamus, S. 6, 11, 12. 

Bacon’s Ab. Tit. Mandamus, A. 

Butler’s Nisi Prius, 195. 

Rex v. Baker, 3 Burr, 1266. 

Rex v. Bank of England, 2 Barn. and Ald.. 622. 

Rex v. Fowey, 2 Barn. and Cr., 596. 

Rex v. North Riding, 2 Barn. and Cr., 290. 

Rex v. E. C. Railway, 10 Ad. and El.. 557. 

Kendall v. United States, 12 Peters, 621. 
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But this court is one of very special and limited jurisdiction. The judicial 
sovereignty, in its general sense, does not reside here; and it has no prerogative 
power, no police power, no power to superintend the conduct of public affairs. 
All its attributes are purely judicial; and from its very constitution, the power 
to issue this writ, in the large sense of the common law, cannot be given to this 
court. Of necessity, it can employ the writ only in its judicial operation, and 
as a revisionary process directed to some inferior judicature charged with the 
administration of the justice of the Federal Government. Otherwise stated, 
the court cannot, under the Constitution, be empowered to issue the writ of 
mandamus, save to the inferior judicatures of the United States, in the exercise 
of its appellate jurisdiction. 

Marbury v. Madison, 1 Cranch, 137, 176. 
Kendall v. United States; 12 Peters, 524, 621. 
2. The judicial act, as already noticed, in regulating the conditions under 
which the great common-law writs may be issued by this court, has inter- 
*95 dicted the employment of this * writ, except as it may, agreeably to “the 
principles and usages of law,” be directed against “courts appointed, or per- 
sons holding office, under the authority of the United States.” (Sec. 13.) In effect, 
however, the power to issue the writ is not co-extensive with even the narrow 
boundaries so prescribed. For the court, considering the validity of this provision, 
and recognising the incompatibility of any of the common-law functions of the 
writ with the limited and peculiar nature of its original power, has solemnly deter- 
mined that the Constitution prohibits it from issuing the writ, except to the 
courts of the Federal Government, in the exercise of its appellate jurisdiction. 
Marbury v. Madison, 1 Cranch, 137, 176. 
Kendall v. United States, 12 Peters, 524, 621. 

But the party against whom the writ is now invoked does not come within 
either of the categories prescribed by the judicial act. The Governor of Ohio 
is not a “court appointed, or a person holding office, under the authority of the 
United States.” 

X. The results now attained demonstrate that the controversy which the 
present application seeks to inaugurate is, in its form and in its essence, in its 
whole and in its every part and element, beyond the utmost sweep of the juris- 
diction of this court. The power to compose this national and political strife 
does not reside in this tribunal; the pursuing party cannot cross its threshold; 
the party pursued is without the reach of its arm; the subject of the difference 
has been excluded from its action; and the writ which it is solicited to grant 
has been denied to it as a method for the exercise of its original jurisdiction. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The court is sensible of the importance of this case, and of the great in- 
terest and gravity of the questions involved in it, and which have been raised 
and fully argued at the bar. 

Some of them,. however, are not now for the first time brought to the 

attention of this court ; and the objections made to the jurisdiction, and the 
*06 form and nature of the process to * be issued, and upon whom it is to be 

served, have all been heretofore considered and decided, and cannot now be 
regarded as open to further dispute. 

As early as 1792, in the case of Georgia v. Brailsford, the court exercised 
the original jurisdiction conferred by the Constitution, without any further 
legislation by Congress, to regulate it, than the act of 1789. And no question 
was then made, nor any doubt then expressed, as to the authority of the court. 
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The same power was again exercised without objection in the case of Oswold v. 
the State of Georgia, in which the court regulated the form and nature of the 
process against the State, and directed it to be served on the Governor and 
Attorney General. But in the case of Chisholm’s Executors v. the State of 
Georgia, at February term, 1793, reported in 2 Dall., 419, the authority of the 
court in this respect was questioned, and brought to its attention in the argument 
of counsel; and the report shows how carefully and thoroughly the subject was 
considered. Each of the judges delivered a separate opinion, in which these 
questions, as to the jurisdiction of the court, and the mode of exercising it, are 
elaborately examined. 

Mr. Chief Justice Jay, Mr. Justice Cushing, Mr. Justice Wilson, and Mr. 
Justice Blair, decided in favor of the jurisdiction, and held that process served 
on the Governor and Attorney General was sufficient. Mr. Justice Iredell dif- 
fered, and thought that further legislation by Congress was necessary to give 
the jurisdiction, and regulate the manner in which it should be exercised. But 
the opinion of the majority of the court upon these points has always been since 
followed. And in the case of New Jersey v. New York, in 1831, 5 Pet., 284, 
Chief Justice Marshall, in delivering the opinion of the court, refers to the 
case of Chisholm v. the State of Georgia, and to the opinions then delivered, 
and the judgment pronounced, in terms of high respect, and after enumerating 
the various cases in which that decision had been acted on, reaffirms it in the 
following words: 

“Tt has been settled by our predecessors, on great deliberation, that this 

*97 court may exercise its original jurisdiction in * suits against a State, under 

the authority conferred by the Constitution and existing acts of Congress. 

The rule respecting the process, the persons on whom it is to be served, and the 

time of service, are fixed. The course of the court, on the failure of the State to 
appear after due service of process, has been also prescribed.” 

And in the same case, page 289, he states in full the process which had been 
established by the court as a rule of practice in the case of Grayson v. the State 
-of Virginia, 3 Dall., 320, and ever since followed. This rule directs, “that when 
process at common law, or in equity, shall issue against a State, the same shall be 
served upon the Governor or chief Executive magistrate and the Attorney Gen- 
eral of such State.” ! 

It is equally well settled, that a mandamus in modern practice is nothing 
more than an action at law between the parties, and is not now regarded as a 
prerogative writ. It undoubtedly came into use by virtue of the prerogative 
power of the English Crown, and was subject to regulations and rules which have 
long since been disused. But the right to the writ, and the power to issue it, has 
ceased to depend upon any prerogative power, and it is now regarded as an ordi- 
nary process in cases to which it is applicable. It was so held by this court in the 
cases of Kendall v. United States, 12 Pet., 615; Kendall v. Stokes and others, 3 
How., 100. 

So, also, as to the process in the name of the Governor, in his official capacity, 
in behalf of the State. 

: In the case of Madras[z]o v. the Governor of Georgia, 1 Pet., 110, it was de- 
cided, that in a case where the chief magistrate of a State is sued, not by his name 
as an individual, but by his style of office, and the claim made upon him is entirely 
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in his official character, the State itself may be considered a party on the record. 
This was a case where the State was the defendant ; the practice, where it is plain- 
. tiff, has been frequently adopted of suing in the name of the Governor in behalf 
of the State, and was indeed the form originally used, and always recognised as 
the suit of the State. 
Thus, in the first case to be found in our reports, in which a suit was 
*98 brought by a State, it was entitled, and set forth in * the bill, as the suit of 
“the State of Georgia, by Edward Tellfair, Governor of the said State, com- 
plainant, against Samuel Brailsford and others ;” and the second case, which was as 
early as 1793, was entitled and set forth in the pleadings as the suit of “His Ex- 
cellency Edward Tellfair, Esquire, Governor and Commander-in-Chief in and 
over the State of Georgia, in behalf of the said State, complainant, against Samuel 
Brailsford and others, defendants.” 

The cases referred to leave no question open to controversy, as to the juris- 
diction of the court. They show that it has been the established doctrine upon 
this subject ever since the act of 1789, that in all cases where original jurisdiction 
is given by the Constitution, this court has authority to exercise it without any 
further act of Congress to regulate its process or confer jurisdiction, and that 
the court may regulate and mould the process it uses in such manner as in its 
judgment will best promote the purposes of justice. And that it has also been 
settled, that where the State is a party, plaintiff or defendant, the Governor 
represents the State, and the suit may be, in form, a suit by him as Governor 
in behalf of the State, where the State is plaintiff, and he must be summoned 
or notified as the officer representing the State, where the State is defendant. 
And further, that the writ of mandamus does not issue from or by any pre- 
rogative power, and is nothing more than the ordinary process of a court of 
justice, to which every one is entitled, where it is the appropriate process for 
asserting the right he claims. 

We may therefore dismiss the question of jurisdiction without further 
comment, as it is very clear, that if the right claimed by Kentucky can be en- 
forced by judicial process, the proceeding by mandamus is the only mode in 
which the object can be accomplished. 

This brings us to the examination of the clause of the Constitution which 
has given rise to this controversy. It is in the following words: 

“A person charged in any State with treason, felony, or other crime, who 

shall flee from justice, and be found in another State, shall on demand of 
*99 ‘the Executive authority of the * State from which he fled, be delivered up, 
to be removed to the State having jurisdiction of the crime.” 

Looking to the language of the clause, it is difficult to comprehend how any 
doubt could have arisen as to its meaning and construction. The words, 
“treason, felony, or other crime,” in their plain and obvious import, as well as 
in their legal and technical sense, embrace every act forbidden and made pun- 
ishable by a law of the State. The word “crime” of itself includes every offence, 
from the highest to the lowest in the grade of offences, and includes what are 
called “misdemeanors,” as well as treason and felony. 

4 Bl. Com., 5, 6, and note 3, Wendall’s edition. 

But as the word crime would have included treason and felony, without 

specially mentioning those offences, it seems to be supposed that the natural 
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and legal import of the word, by associating it with those offences, must be 
restricted and confined to offences already known to the common law and to 
the usage of nations, and regarded as offe.ices in every civilized community, and 
that they do not extend to acts made offences by local statutes growing out of 
local circumstances, nor to offences against ordinary police regulations. This 
is one of the grounds upon which the Governor of Ohio refused to deliver 
Lago, under the advice of the Attorney General of that State. 

But this inference is founded upon an obvious mistake as to the purposes 
for which the words “treason and felony” were introduced. They were in- 
troduced for the purpose of guarding against any restriction of the word 
“crime,” and to prevent this provision from being construed by the rules and 
usages of independent nations in compacts for delivering up fugitives from 
justice. According to these usages, even where they admitted the obligation 
to deliver the fugitive, persons who fled on account of political offences were 
almost always excepted, and the nation upon which the demand is made also 
uniformly claims and exercises a discretion in weighing the evidence of the 
crime, and the character of the offence. The policy of different nations, in 

this respect, with the opinions of eminent writers upon public law, are col- 
*100 lected in Wheaton * on the Law of Nations, 171; Foelix, 312; and Martin, 

Vergé’s edition, 182. And the English Government, from which we have 
borrowed our general system of law and jurisprudence, has always refused to de- 
liver up political offenders who had sought an asylum within its dominions. And 
as the States of this Union, although united as one nation for certain specified pur- 
poses, are yet, so far as concerns their internal government, separate sovereign- 
ties, independent of each other, it was obviously deemed necessary to show, by 
the terms used, that this compact was not to be regarded or construed as an 
ordinary treaty for extradition between nations altogether independent of each 
other, but was intended to embrace political offences against the sovereignty 
of the State, as well as all other crimes. And as treason was also a “felony,” 
(4 Bl. Com., 94,) it was necessary to insert those words, to show, in language 
that could not be mistaken, that political offenders were included in it. For 
this was not a compact of peace and comity between separate nations who had 
no claim on each other for mutual support, but a compact binding them to 
give aid and assistance to each other in executing their laws, and to support 
each other in preserving order and law within its confines, whenever such aid 
was needed and required; for it is manifest that the statesmen who framed 
the Constitution were fully sensible, that from the complex character of the 
Government, it must fail unless the States mutually supported each other and 
the General Government ; and that nothing would be more likely to disturb its 
peace, and end in discord, than permitting an offender against the laws of a 
State, by passing over a mathematical line which divides it from another, to 
defy its process, and stand ready, under the protection of the State, to repeat 
the offence as soon as another opportunity offered. 

Indeed, the necessity of this policy of mutual support, in bringing offenders 
to justice, without any exception as to the character and nature of the crime, 
seems to have been first recognised and acted on by the American colonies; for 
ae Bee at Atanas hae of Massachusetts, vol. 2, pages 121 and 126, 

s early as , by “articles of Confederation * between the planta- 
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tions under the Government of Massachusetts, the plantation under the Govern- 
ment of New Plymouth, the plantations under the Government of Connecticut, 
and the Government of New Haven, with the plantations in combination there- 
with,” these plantations pledged themselves to each other, that, upon the escape 
of any prisoner or fugitive for any criminal cause, whether by breaking prison, 
or getting from the officer, or otherwise escaping, upon the certificate of two 
magistrates of the jurisdiction out of which the escape was made that he was 
a prisoner or such an offender at the time of the escape, the magistrate, or some 
of them, of the jurisdiction where, for the present, the said prisoner or fugitive 
abideth, shall forthwith grant such a warrant as the case will bear, for the ap- 
prehending of any such person, and the delivery of him into the hands of the 
officer or other person who pursueth him; and if there be help required for 
the safe returning of any such offender, then it shall be granted unto him that 
craves the same, he paying the charges thereof.” It will be seen that this 
agreement gave no discretion to the magistrate of the Government where the 
offender was found; but he was bound to arrest and deliver, upon the produc- 
tion of the certificate under which he was demanded. 

When the thirteen colonies formed a Confederation for mutual support, a 
similar provision was introduced, most probably suggested by the advantages 
which the plantations had derived from their compact with one another. But, 
as these colonies had then, by the Declaration of Independence, become separate 
and independent sovereignties, against which treason might be committed, their 
compact is carefully worded, so as to include treason and felony—that is; 
political offences—as well as crimes of an inferior grade. It is in the following 
words: 

“Tf any person, guilty of or charged with treason, felony, or other high 
misdemeanor, in any State, shall flee from justice, and be found in any other 
of the United States, he shall, upon demand of the Governor or Executive 
power of the State from which he fled, be delivered up and removed to the 

State having jurisdiction of his offence.” 
*102 * And when these colonies were about to form a still closer union by the 

present Constitution, but yet preserving their sovereignty, they had learned 
from experience the necessity of this provision for the internal safety of each of 
them, and to promote concord and harmony among all their members; and it 
is introduced in the Constitution substantially in the same words, but substi- 
tuting the word “crime” for the words “high misdemeanor,” and thereby show- 
ing the deliberate purpose to include every offence known to the law of the 
State from which the party charged had fled. 

The argument on behalf of the Governor of Ohio, which insists upon ex- 
cluding from this clause new offences created by a statute of the State, and 
growing out of its local institutions, and which are not admitted to be offences 
in the State where the fugitive is found, nor so regarded by the general usage 
of civilized nations, would render the clause useless for any practical purpose. 
For where can the line of division be drawn with anything like certainty? Who 
is to mark it? The Governor of the demanding State would probably draw 
one line, and the Governor of the other State another. And, if they differed, 
who is to decide between them? Under such a vague and indefinite construc- 
tion, the article would not be a bond of peace and union, but a constant source 
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of controversy and irritating discussion. It would have been far better to 
omit it altogether, and to have left it to the comity of the States, and their own 
sense of their respective interests, than to have inserted it as conferring a right, 
and yet defining that right so loosely as to make it a never-failing subject of 
dispute and ill-will. 

The clause in question, like the clause in the Confederation, authorizes the 
demand to be made by the Executive authority of the State where the crime 
was committed, but does not in so many words specify the officer of the State 
upon whom the demand is to be made, and whose duty it is to have the fugitive 
delivered and removed to the State having jurisdiction of the crime. But, under 
the Confederation, it is plain that the demand was to be made on the Governor 

or Executive authority of the State, and could be made on no other de- 
*103 partment * or officer; for the Confederation was only a league of separate 

sovereignties, in which each State, within its own limits, held and exercised 
all the powers of sovereignty ; and the Confederation had no officer, either execu- 
tive, judicial, or ministerial, through whom it could exercise an authority within the 
limits of a State. In the present Constitution, however, these powers, to a limited 
extent, have been conferred on the General Government within the territories 
of the several States. But the part of the clause in relation to the mode of 
demanding and surrendering the fugitive is, (with the exception of an unim- 
portant word or two,) a literal copy of the article of the Confederation, and 
it is plain that the mode of the demand and the official authority by and to 
whom it was addressed, under the Confederation, must have been in the 
minds of the members of the Convention when this article was introduced, and 
that, in adopting the same words, they manifestly intended to sanction the mode 
of proceeding practiced under the Confederation—that is, of demanding the 
fugitive from the Executive authority, and making it his duty to cause him 
to be delivered up. 

Looking, therefore, to the words of the Constitution—to the obvious policy 
and necessity of this provision to preserve harmony between States, and order 
and law within their respective borders, and to its early adoption by the colonies, 
and then by the Confederated States, whose mutual interest it was to give 
each other aid and support whenever it was needed—the conclusion is irre- 
sistible, that this compact engrafted in the Constitution included, and was in- 
tended to include, every offence made punishable by the law of the State in 
which it was committed, and that it gives the right to the Executive authority 
of the State to demand the fugitive from the Executive authority of the State 
in which he is found; that the right given to “demand” implies that it is an 
absolute right ; and it follows that there must be a correlative obligation to 
deliver, without any reference to the character of the crime charged, or to the 

policy or laws of the State to which the fugitive has fled. 
*104 This is evidently the construction put upon this article * in the act of 
Congress of 1793, under which the proceedings now before us are instituted. 
It is therefore the construction put upon it almost cotemporaneously with the com- 
mencement of the Government itself, and when Washington was still at its head, 
and many of those who had assisted in framing it were members of the Con- 
gress which enacted the law. 
The Constitution having established the right on one part and the obligation 
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on the other, it became necessary to provide by law the mode of carrying it into 
execution. The Governor of the State could not, upon a charge made before 
him, demand the fugitive; for, according to the principles upon which all of 
our institutions are founded, the Executive Department can act only in subor- 
dination to the Judicial Department, where rights of person or property are con- 
cerned, and its duty in those cases consists only in aiding to support the judicial 
process and enforcing its authority, when its interposition for that purpose 
becomes necessary, and is called for by the Judicial Department. The Execu- 
tive authority of the State, therefore, was not authorized by this article to make 
the demand unless the party was charged in the regular course of judicial pro- 
ceedings. And it was equally necessary that the Executive authority of the 
State upon which the demand was made, when called on to render his aid, 
should be satisfied by competent proof that the party was so charged. This 
proceeding, when duly authenticated, is his authority for arresting the offender. 

This duty of providing by law the regulations necessary to carry this com- 
pact into execution, from the nature of the duty and the object in view, was 
manifestly devolved upon Congress; for if it was left to the States, each State 
might require different proof to authenticate the judicial proceeding upon which 
the demand was founded; and as the duty of the Governor of the State where 
the fugitive was found is, in such cases, merely ministerial, without the right 
to exercise either executive or judicial discretion, he could not lawfully issue a 
warrant to arrest an individual without a law of the State or of Congress to 

authorize it. These difficulties presented themselves as early as 1791, in a 
*105 demand made by the Governor * of Pennsylvania upon the Governor of 

Virginia, and both of them admitted the propriety of bringing the subject 
before the President, who immediately submitted the matter to the consideration of 
Congress. And this led to the act of 1793, of which we are now speaking. All 
difficulty as to the mode of authenticating the judicial proceeding was removed 
by the article in the Constitution, which declares, “that full faith and credit 
shall be given in each State to the public acts, records, and judicial proceed- 
ings, of every other State; and the Congress may by general laws prescribe 
the manner in which acts, records, and proceedings, shall be proved, and the 
effect thereof.”” And without doubt the provision of which we are now speak- 
ing—that is, for the delivery of a fugitive, which requires official communica- 
tions between States, and the authentication of official documents—was in the 
minds of the framers of the Constitution, and had its influence in inducing them 
to give this power to Congress. And acting upon this authority, and the clause 
of the Constitution which is the subject of the present controversy, Congress 
passed the act of 1793, February 12th, which, as far as relates to this subject, 
is in the following words: 

“Section 1. That whenever the Executive authority of any State in the 
Union, or of either of the Territories northwest or south of the river Ohio, shall 
demand any person as a fugitive from justice of the Executive authority of any 
such State or Territory to which such person shall have fled, and shall, more- 
over, produce the copy of an indictment found, or an affidavit made before a 
magistrate of any State or Territory as aforesaid, charging the person so de- 
manded with having committed treason, felony, or other crime, certified as 
authentic by the Governor or chief Magistrate of the State or Territory from 
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whence the person so charged fled, it shall be the duty of the Executive au- 
thority of the State or Territory to which such person shall have fled to cause 
him or her to be arrested and secured, and notice of the arrest to be given to the 
Executive authority making such demand, or to the agent of such authority 

appointed to receive the fugitive, and to cause the fugitive to be delivered 
*106 to such agent when he shall appear; * but if no such agent shall appear 

within six months from the time of the arrest, the prisoner may be dis- 
charged. And all costs or expenses incurred in the apprehending, securing, and 
transmitting such fugitive to the State or Territory making such demand shall be 
paid by such State or Territory. 

“Section 2. And be it further enacted, That any agent, appointed as afore- 
said, who shall receive the fugitive into his custody, shall be empowered to 
transport him or her to the State or Territory from which he or she shall have 
fled; and if any person or persons shall by force set at liberty or rescue the 
fugitive from such agent while transporting as aforesaid, the person or persons 
so offending shall, on conviction, be fined not exceeding five hundred dollars, 
and be imprisoned not exceeding one year.” 

It will be observed, that the judicial acts which are necessary to authorize 
the demand are plainly specified in the act of Congress; and the certificate of 
the Executive authority is made conclusive as to their verity when presented to 
the Executive of the State where the fugitive is found. He has no right to 
look behind them, or to question them, or to look into the character of the 
crime specified in this judicial proceeding. The duty which he is to perform 
is, as we have already said, merely ministerial—that is, to cause the party to be 
arrested, and delivered to the agent or authority of the State where the crime 
was committed. It is said in the argument, that the Executive officer upon 
whom this demand is made must have a discretionary executive power, because 
he must inquire and decide who is the person demanded. But this certainly is 
not a discretionary duty upon which he is to exercise any judgment, but is a 
mere ministerial duty—that is, to do the act required to be done by him, and 
such as every marshal and sheriff must perform when process, either criminal 
or civil, is placed in his hands to be served on the person named in it. And 
it never has been supposed that this duty involved any discretionary power, or 
made him anything more than a mere ministerial officer; and such is the posi- 

tion and character of the Executive of the State under this law, when the 
*107 demand is made upon him and the requisite evidence produced. The * Gov- 
ernor has only to issue his warrant to an agent or officer to arrest the party 
named in the demand. ; 

The question which remains to be examined is a grave and important one. 
When the demand was made, the proofs required by the act of 1793 to sup- 
port it were exhibited to the Governor of Ohio, duly certified and authenti- 
cated; and the objection made to the validity of the indictment is altogether 
untenable. Kentucky has an undoubted right to regulate the forms of pleading 
and process in her own courts, in criminal as well as civil cases, and is not 
bound to conform to those of any other State. And whether the charge against 
Lago is legally and sufficiently laid in this indictment according to the laws of 


Kentucky, is a judicial question to be decided by the courts of the State, and 
not by the Executive authority of the State of Ohio. 
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The demand being thus made, the act of Congress declares, that “it shall 
be the duty of the Executive authority of the State” to cause the fugitive to be 
arrested and secured, and delivered to the agent of the demanding State. The 
words, “‘it shall be the duty,” in ordinary legislation, imply the assertion of the 
power to command and to coerce obedience. But looking to the subject-matter 
of this law, and the relations which the United States and the several States 
bear to each other, the court is of opinion, the words “it shall be the duty” 
were not used as mandatory and compulsory, but as declaratory of the moral 
duty which this compact created, when Congress had provided the mode of 
carrying it into execution. The act does not provide any means to compel the 
execution of this duty, nor inflict any punishment for neglect or refusal on the 
part of the Executive of the State; nor is there any clause or provision in the 
Constitution which arms the Government of the United States with this power. 
Indeed, such a power would place every State under the control and dominion 
of the General Government, even in the administration of its internal concerns 
and reserved rights. And we think it clear, that the Federal Government, under 

the Constitution, has no power to impose on a State officer, as such, any 
*108 duty whatever, and compel him to perform it; for if it * possessed this 

power, it might overload the officer with duties which would fill up all his 
time, and disable him from performing his obligations to the State, and might im- 
pose on him duties of a character incompatible with the rank and dignity to which 
he was elevated by the State. 

It is true that Congress may authorize a particular State officer to perform 
a particular duty; but if he declines to do so, it does not follow that he may 
be coerced, or punished for his refusal. And we are very far from supposing, 
that in using this word “duty,” the statesmen who framed and passed the law, 
or the President who approved and signed it, intended to exercise a coercive 
power over State officers not warranted by the Constitution. But the General 
Government having in that law fulfilled the duty devolved upon it, by pre- 
scribing the proof and mode of authentication upon which the State authorities 
were bound to deliver the fugitive, the word “duty” in the law points to the 
obligation on the State to carry it into execution. 

It is true that in the early days of the Government, Congress relied with 
confidence upon the co-operation and support of the States, when exercising the 
legitimate powers of the General Government, and were accustomed to receive 
it, upon principles of comity, and from a sense of mutual and common interest, 
where no such duty was imposed by the Constitution. And laws were passed 
authorizing State courts to entertain jurisdiction in proceedings by the United 
States to recover penalties and forfeitures incurred by breaches of their revenue 
laws, and giving to the State courts the same authority with the District Court 
of the United States to enforce such penalties and forfeitures, and also the 
power to hear the allegations of parties, and to take proofs, if an application 
for a remission of the penalty or forfeiture should be made, according to the 
provisions of the acts of Congress. And these powers were for some years 
exercised by State tribunals, readily, and without objection, until in some of 
the States it was declined because it interfered with and retarded the per- 

formance of duties which properly belonged to them, as State courts; and in 
*109 other States, doubts appear to have arisen as * to the power of the courts, 
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acting under the authority of the State, to inflict these penalties and forfeitures for 
offences against the General Government, unless especially authorized to do so 
by the State. 

And in these cases the co-operation of the States was a matter of comity, 
which the several sovereignties extended to one another for their mutual benefit. 
It was not regarded by either party as an obligation imposed by the Constitu- 
tion. And the acts of Congress conferring the jurisdiction merely give the 
power to the State tribunals, but do not purport to regard it as a duty, and they 
leave it to the States to exercise it or not, as might best comport with their own 
sense of justice, and their own interest and convenience. 

But the language of the act of 1793 is very different. It does not purport 
to give authority to the State Executive to arrest and deliver the fugitive, but 
requires it to be done, and the language of the law implies an absolute obligation 
which the State authority is bound to perform. And when it speaks of the 
duty of the Governor, it evidently points to the duty imposed by the Constitu- 
tion in the clause we are now considering. The performance of this duty, how- 
ever, is left to depend on the fidelity of the State Executive to the compact 
entered into with the other States when it adopted the Constitution of the 
United States, and became a member of the Union. It was so left by the 
Constitution, and necessarily so left by the act of 1793. 

And it would seem that when the Constitution was framed, and when 
this law was passed, it was confidently believed that a sense of justice and of 
mutual interest would insure a faithful execution of this constitutional provision 
by the Executive of every State, for every State had an equal interest in the 
execution of a compact absolutely essential to their peace and well being in 
their internal concerns, as well as members of the Union. Hence, the use of 
the words ordinarily employed when an undoubted obligation is required to be 
performed, “it shall be his duty.” 

' But if the Governor of Ohio refuses to discharge this duty, there is no 
110 power delegated to the General Government, either * through the Judicial 
Department or any other department, to use any coercive means to com- 

pel him. 

And upon this ground the motion for the mandamus must be overruled. 


State of Virginia v. State of West Virginia. 


Supreme Court of the United States, 1870. 
{11 Wallace, 39.] 


1. This court has original jurisdiction, under the Constitution, of controversies between 
States of the Union concerning their boundaries. 

2. This jurisdiction is not defeated because in deciding the question of boundary it is 
necessary to consider and construe contracts and agreements between the States, nor 
because the judgment or decree of the court may affect the territorial limits at the 
jurisdiction of the States that are parties to the suit. 
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3. The ordinance of the organic convention of the Commonwealth of Virginia, under which 
the State of West Virginia was organized, and the act of May 13th, 1862, of the said 
Commonwealth, constitute a proposition of the former State that the counties of 
Jefferson and Berkeley and others might, on certain conditions, become part of the 
new State; and the provisions of the constitution of the new State concerning those 
counties are an acceptance of that proposition. 

4. The act of Congress admitting the State of West Virginia into the Union at the request 
of the Commonwealth of Virginia, with the provisions for the transfer of those counties 
in the constitution of the new State, and in the acts of the Virginia legislature, is an 
implied consent to the agreement of those States on that subject. 

5. The consent required by the Constitution to make valid agreements between the States 
need not necessarily be by an express assent to every proposition of the agreeinent. 
In the present case the assent is an irresistible inference from the legislation of 

Congress on the subject. 
*40 * The condition of the agreement on which the transfer of these two counties was to 
be made was, that a majority of the votes cast on that question in the counties 
should be found in favor of the proposition. 

7. The statutes of the Virginia legislature having authorized the governor of that State to 
certify the result of the voting on that proposition to the State of West Virginia, if, in 
his opinion, the vote was favorable, and he having certified the fact that it was so, 
under the seal of the State to the governor of West Virginia, and the latter State 
having accepted and exercised jurisdiction over those counties for several years, the 
State of Virginia is bound by her acts in the premises. 

8. The State of Virginia cannot under such circumstances be permitted to set aside the 
whole transaction in a court of equity, on the ground that no fair vote was taken, that 
her own governor was deceived and misled by the election officers, with no charge of 
fraud or improper conduct on the part of West Virginia, nor can she withdraw her 
consent two years after the vote was taken and the transfer of the counties accomplished. 


ON original bill to settle the boundary line between the States of Virginia 
and West Virginia, the case as existing in well-known public history and from 
the record being thus: 

A convention professing to represent the State of Virginia, which assem- 
bled in Richmond in February, 1861, attempted by a so-called “ordinance of 
secession” to separate that State from the Union, and combined with certain 
other Southern States to accomplish that separation by arms. The people of the 
northwestern part of the State, who were separated from the eastern part by a suc- 
cession of mountain ranges and had never received the heresy of secession, refused 
to acquiesce in what had been thus done, and organized themselves to defend and 
maintain the Federal Union. The idea of a separate State government soon 
developed itself; and an organic convention of the State of Virginia, which in 
June, 1861, organized the State on loyal principles—“the Pierpont govern- 
ment”—and which new organization was acknowledged by the President and 
Congress of the United States as the true State government of Virginia— 
passed August 20th, 1861, an ordinance by which they ordained that a new 
State be formed and erected out of the territory included within certain boundaries 

(set forth) including within those boundaries of the proposed new State 
*4]1  *the counties of, &c. [thirty-nine counties being named]. These counties did 
not include as within the proposed State the counties of either Greenbrier, 
Pocahontas, Hampshire, Hardy, Morgan, Berkeley, or Jefferson; but the third 
section of the ordinance enacted that the convention might change the bound- 
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aries described in the first section of the ordinance so as to include within the 
proposed State the counties of Greenbrier and Pocahontas, or either of them, 
and also the other counties just above named, or either of them, “and also all 
such other counties as lie contiguous to the said boundaries or to the counties 
named,” if the said counties to be added, or either of them, by a majority of the 
votes given, &c., should declare their wish to form part of the proposed State, 
and should elect delegates to the said convention, &c. The name of the new 
State as ordained by the ordinance was Kanawha. 

The convention provided for by the ordinance met in Wheeling, November 
26th, 1861, and made a “Constitution of West Virginia.” Certain counties 
named, forty-four in number, “formerly part of the State of Virginia,” it was 
ordained should be “included in and form part of the State of West Virginia.” 
No one of the counties of Pendleton, Hardy, Hampshire, Morgan, Berkeley, or 
Jefferson, were among these forty-four. The constitution proceeded, in a 
second section: 


“And if a majority of the votes cast at the election or elections held as 
provided in the schedule hereof, in the district composed of the counties of 
Pendleton, Hardy, Hampshire, and Morgan, shall be in favor of the adoption 
of this constitution, the said four counties shall be included in and form part of 
the State of West Virginia; and if the same shall be so included, and a majority 
of the votes cast at the said election or elections, in the district composed of 
Berkeley, Jefferson, and Frederick, shall be in favor of the adoption of this 
constitution, then the three last-named counties shall also be included in and 
form part of the State of West Virginia.” 


*42 All through the constitution, as, ev. gr., in the fixing of * senatorial and 

representative districts, and of judicial circuits, provision was made for the 
case of these two sets of counties coming in, or of one set coming in without the 
other. A separate section ordained that— 


“Additional territory may be admitted into, and become part of this State, 
with the consent of the legislature.” 


And it provided for the representation in the Senate and House of Delegates of 
such new territory. 

By the terms of this constitution it was to be submitted to a vote of the 
people on the first Thursday in April, 1862; and on a vote then taken it was 
ratified by the people of the forty-four counties first named, and by those of 
Pendleton, Hardy, Hampshire, and Morgan. But no one of the counties of 
Berkeley, Jefferson, or Frederick, apparently, voted on the matter; owing, as 
was said by the defendant’s counsel at the bar, to the fact, “that, from the Ist of 
June, 1861, to the 1st of March, 1862, during which time these proceedings for 
the formation of a new State were held, those counties were in the possession, 
and under the absolute control, of the forces of the Confederate States ; and that 
an attempt to hold meetings in them to promote the formation of the new State: 
would have been followd by immediate arrest and imprisonment.” 


All this being done, the legislature of V irginia, as reorganized, passed, on 
the 13th May, 1862, an act, in title and body, thus: 5 ea i 
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An Act giving the consent of the Legislature of Virginia to the formation and erection 
of a new State within the jurisdiction of this State. 

§ 1. Be it enacted by the General Assembly, That the consent of the legis- 
lature of Virginia be, and the same is hereby given to the formation and erection 
of the State of West Virginia, within the jurisdiction of this State, to include 
the counties of Hancock, &c. [forty-eight counties being named (being the forty- 
four first mentioned, with Pendleton, Hardy, Hampshire, and Morgan), but the 

counties of Berkeley, Jefferson, or Frederick, not being included], accord- 
*43 ing to the boundaries and under the provisions set * forth in the constitu- 

tion for the said State of West Virginia and the schedule thereto annexed, 
proposed by the convention which assembled at Wheeling on the 26th day of 
November, 1861. 

§ 2. That the consent of the legislature of Virginia be, and the same is 
hereby given, that the counties of Berkeley, Jefferson, and Frederick, shall be 
included in and form part of the State of West Virginia WHENEVER the voters 
of said counties shall ratify and assent to the said constitution, at an election 
held for the purpose, at such time and under such regulations as the commis- 
sioners named in the said schedule may prescribe. 

§ 3. That this act shall be transmitted by the Executive to the senators 
and representatives of this Commonwealth in Congress, together with a certi- 
fied original of the said constitution and schedule, and the said senators and 
representatives are hereby requested to use their endeavors to obtain the consent 
of Congress to the admission of the State of West Virginia into the Union. 

§ 4. This act shall be in force from and after its passage. 


Under this act, no elections apparently were held; and on the 3lst De- 
cember, 1862,1 Congress passed 


An Act for-the admission of the State of “West Virginia” into the Union, and for other 
purposes. 

Whereas, The people inhabiting that portion of Virginia known as West 
Virginia, did by a convention assembled in the city of Wheeling, on the 26th 
November, 1861, frame for themselves a constitution with a view of becoming 
a separate and independent State; and whereas, at a general election held in the 
counties composing the territory aforesaid, on the 3d of May last, the said con- 
stitution was approved and adopted by the qualified voters of the proposed 
State; and whereas, the legislature of Virginia, by an act passed on the 13th 
day of May, 1862, did give its consent to the formation of a new State within 
the jurisdiction of the said State of Virginia, to be known by the name of West 
Virginia, and to embrace the following named counties, to wit [the forty-eight 
counties mentioned in the above-quoted Virginia act of May 13, 1862, were here 

set forth by name, and not including Berkeley or Jefferson] ; and whereas, 
*44 both the convention * and the legislature aforesaid have requested that the 

new State should be admitted into the Union, and the constitution aforesaid 
being republican in form, Congress doth hereby consent that the said forty-eight 
counties may be formed into a separate and independent State; therefore, 

Be it enacted, &c., That the State of West Virginia be, and is hereby de- 
clared to be one of the United States of America, and admitted into the Union 
on an equal footing with the original States, in all respects whatsoever, &c. 


112 Stat. at Large, 633. 
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The act contained a proviso that it should not take effect until after the 
proclamation of the President of the United States, hereinafter provided for. 
It then proceeded to recite that it was represented to Congress that since the 
convention of 26th November, 1861, which framed and proposed the constitu- 
tion for the said State of West Virginia, the people thereof had expressed a wish 
to change the 7th section of the 11th article of said constitution, by striking out 
the same, and inserting the following in its place. The article [on the subject of 
slavery] was then set forth. It was therefore further enacted that whenever 
the people of West Virginia should, through their said convention, and by a 
vote to be taken, &c., make and ratify the change aforesaid, and properly certify 
the same under the hand of the president of the convention, it should be law- 
ful for the President of the United States to issue his proclamation stating the 
fact, and that thereupon this act should take effect, and be in force from and 
after sixty days from the date of the proclamation. 

This proclamation President Lincoln did issue on the 20th April, 1863,* 
reciting the act, with, however, a condition annexed; reciting that proof of 
compliance with the condition, as required by the second section of the act, had 
been submitted to him, and in pursuance of the act declaring and proclaiming 
that the act should take effect, and be in force from and after sixty days from 

his proclamation. 
*45 Next in the history came certain acts of the State of Virginia ; * among 
them one passed January 31, 1863, and which, with its title, ran thus: 


An Act giving the consent of the State of Virginia to the County of Berkeley being admitted 
into, and becoming part of, the State of West Virginia. 

Whereas, By the constitution for the State of West Virginia, ratified by 
the people thereof, it is provided that additional territory may be admitted into 
and become part of said State, with the consent of the legislature thereof, and 
it is represented to the General Assembly that the people of the county of 
Berkeley are desirous that said county should be admitted into and become part 
of the said State of West Virginia: Now, therefore, 

1. Be it enacted by the General Assembly, That polls shall be opened and 
held on the fourth Thursday of May next, at the several places for holding 
elections in the county of Berkeley, for the purpose of taking the sense of the 
qualified voters of said county on the question of including said county in the 
State of West Virginia. 

2. The poll-books shall be headed as follows, viz.: “Shall the county of 
Berkeley become a part of the State of West Virginia?” and shall contain two 
columns, one headed “Aye,” and the other “No,” and the names of those who 
vote in favor of said county becoming a part of the State of West Virginia shall 
be entered in the first column, and the names of those who vote against it shall 
be entered in the second column. 

3. The said polls shall be superintended and conducted according to the 
laws regulating general elections, and the commissioners superintending the 
same at the court-house of the said county shall, within six days from elcom: 
mencement of the said vote, examine and compare the several polls taken in the 
county, strike therefrom any votes which are by law directed to be stricken from 


113 Stat. at Large, 731. 
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the same, and attach to the polls a list of the votes stricken therefrom, and the 
reasons for so doing. The result of the polls shall then be ascertained, de- 
clared, and certified as follows: The said commissioners shall make out two re- 
turns in the following form, or to the following effect: 


“We, commissioners for taking the vote of the qualified voters of Berkeley County on 

the question of including the said county in the State of West Virginia, do hereby certify 

that polls for that purpose were opened and held the fourth Thursday of May, in the 

*46 year 1863, within said county, pursuant * to law, and that the following is a true 

statement of the result as exhibited by the poll-books, viz.: for the county of Berkeley 

becoming part of the State of West Virginia, votes; and against it votes. 
Given under our hands this day of 5 detosie” 


which returns, written in words, not in figures, shall be signed by the commis- 
sioners; one of the said returns shall be filed in the clerk’s office of the said 
county, and the other shall be sent, under the seal of the secretary of this com- 
monwealth, within ten days from the commencement of the said vote, and the 
governor of this State, if of opinion that the said vote has been opened and held, 
and the result ascertained and certified pursuant to law, shall certify the result 
of the same under the seal of this State, to the governor of the said State of 
West Virgina. 

4. If the governor of this State shall be of opinion that the said polls cannot 
be safely and properly opened and held in the said county of Berkeley, on the 
fourth Thursday of May next, he may by proclamation postpone the same, and 
appoint in the same proclamation, or by one to be hereafter issued, another day 
for opening and holding the same. 

5. If a majority of the votes given at the polls opened and held pursuant 
to this act be in favor of the said county of Berkeley becoming part of the State 
of West Virginia, then shall the said county become part of the State of West 
Virginia when admitted into the same with the consent of the legislature thereof. 

6. This act shall be in force from its passage. 


Then followed, four days later, on the 4th of February of the same year, 
1863, an act relating to the admission of several other counties, including 
Jefferson, thus: 


An Act giving consent to the admission of certain counties into the new State of West 
Virginia upon certain conditions. 

1. Be it enacted by the General Assembly of Virginia, That at the general 
election on the fourth Thursday of May, 1863, it shall be lawful for the voters 
of the district composed of the counties of Tazewell, Bland, Giles, and Craig 
to declare, by their votes, whether said counties shall be annexed to, and become 
a part of, the new State of West Virginia; also, at the same time, the district 

composed of the counties of Buchanan, Wise, Russell, Scott, and Lee, to de- 
*47 clare, by their votes, whether the counties * of the said last-named district 

shall be annexed to, and become a part of, the State of West Virginia ; also, 
at the same time, the district composed of the counties of Alleghany, Bath, and 
Highland, to declare, by their votes, whether the counties of such last-named dis- 
trict shall be annexed to, and become a part of, the State of West Virginia ; also, at 
the same time, the district composed of the counties of Frederick and Jefferson, or 
either of them, to declare by their votes whether the counties of the said last-named 
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district shall be annexed to, and become a part of, the State of West Virginia ; 
also, at the same time, the district composed of the counties of Clarke, Loudoun, 
Fairfax, Alexandria, and Prince William, to declare, by their votes, whether the 
counties of the said last-named district shall be annexed to, and become a part 
of, the State of West Virginia; also, at the same time, the district composed of 
the counties of Shenandoah, Warren, Page, and Rockingham, to declare, by 
their votes, whether the counties of the said last-named district shall be an- 
nexed to, and become a part of, the State of West Virginia; and for that pur- 
pose there shall be a poll opened at each place of voting in each of said dis- 
tricts, headed “For annexation,” and “Against annexation.” And the consent 
of this General Assembly is hereby given for the annexation to the said State 
of West Virginia of such of said districts, or of either of them, as a majority of 
the votes so polled in each district may determine; provided that the legislature 
of the State of West Virginia shall also consent and agree to the said annexa- 
tion, after which all jurisdiction of the State of Virginia over the districts so 
annexed shall cease. 

2. It shall be the duty of the governor of the Commonwealth to ascertain 
and certify the result as other elections are certified. 

3. In the event the state of the country will not permit, or from any cause, 
said election for annexation cannot be fairly held on the day aforesaid, it shall 
be the duty of the governor of this Commonwealth, as soon as such election can 
be safely and fairly held, and a full and free expression of the opinion of the 
people had thereon, to issue his proclamation ordering ~uch election for the 
purpose aforesaid, and certify the result as aforesaid. 

4. This act shall be in force from its passage. 


*48 Under these two acts elections of some sort were held * and the 
governor certified the same to the State of West Virginia, and that State 
thereupon extended her jurisdiction over the counties of Berkeley and Jefferson, 
and still maintained it. 
Next came an act of the State of Virginia, passed December 5th, 1865: 


_An act to repeal the second section of an act passed on the 13th 

entitled An act giving the consent of the feeistice of Virginia to a Ce 
erection of a new State within the jurisdiction of this State; also, repealing the act passed 
on the 3lst day of January, 1863, entitled An act giving the consent of the State: of 
Virginia to the county of Berkeley being admitted into, and becoming part of, the State 
of West Virginia; also, repealing the act passed on the 4th day of February 1863 entitled 
An act giving consent to the admission of certain counties into the new State of West 
Virginia, upon certain conditions, and withdrawing consent to the transfer of jurisdiction 
over the several counties in each of said acts mentioned. : 


Whereas, It sufficiently appears that the conditions prescribed in the several 
acts of the General Assembly of the restored government of Virginia, intended 
to give consent to the transfer, from this State to the State of Wear reais of 
jurisdiction over the counties of Jefferson and Berkeley, and the es other 
counties mentioned in the act of February 4th, 1863, hereinafter recited, have 
not been complied with; and the consent of Congress, as required by the Consti- 
tution of the United States, not having been obtained in order to give effect to 
such transfer, so that the proceedings heretofore had on this subject are simpl 
inchoate, and said consent may properly be withdrawn; and this General Ae. 
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sembly, regarding the contemplated disintegration of the Commonwealth, even 
if within its constitutional competency, as liable to many objections of the gravest 
character, not only in respect to the counties of Jefferson and Berkeley, over 
which the State of West Virginia has prematurely attempted to exercise juris- 
diction, but also as to the several other counties above referred to: 

1. Be it therefore enacted by the General Assembly of Virginia, That the 
second section of the act passed on the 13th day of May, 1862, entitled An act 
giving the consent of the legislature of Virginia to the formation and erection 
of a new State within the jurisdiction of this State be, and the same is hereby, 

repealed. 
*49 * 2. That the act passed on the 31st day of January, 1863, entitled An 
act giving the consent of the State of Virginia to the county of Berkeley 
being admitted into and becoming part of the State of West Virginia, be, and the 
same is, in like manner, hereby repealed. 

3. That the act passed February 4th, 1863, entitled An act giving consent 
to the admission of certain counties into the new State of West Virginia upon 
certain conditions, be, and the same is, in like manner, hereby repealed. 

4, That all consent in any manner heretofore given, or intended to be given, 
by the General Assembly of Virginia to the transfer, from its jurisdiction to the 
jurisdiction of the State of West Virginia, of any of the counties mentioned in 
either of the above-recited acts, be, and the same is hereby, withdrawn; and all 
acts, ordinances, and resolutions heretofore passed purporting to give such con- 
sent are hereby repealed. 

5. This act shall be in force from and after the passage thereof. 


On the 10th of March, 1866,1 Congress passed a 


Joint Resolution giving the consent of Congress to the transfer of the Counties of Berkeley 
and Jefferson to the State of West Virginia. 


Be it resolved, &c., That Congress hereby recognizes the transfer of the 
counties of Berkeley and Jefferson from the State of Virginia to West Virginia 
and consents thereto. 


In this state of things, the Commonwealth of Virginia brought her bill in 
equity against the State of West Virginia in this court on the ground of its 
original jurisdiction of controversies between States under the Constitution, in 
which it was alleged that such a controversy had arisen between those States 
in regard to their boundary, and especially as to the question whether the coun- 
ties of Berkeley and Jefferson had become part of the State of West Virginia 
or were part of and within the jurisdiction of the Commonwealth of Virginia; 

and the prayer of the bill was that it might be established by the decree of 
*50 this court that those * counties were part of the Commonwealth of Vir- 

ginia, and that the boundary line between the two States should be ascer- 
tained, established, and made certain, so as to include the counties mentioned as 
part of the territory and within the jurisdiction of the State of Virginia. 

The stating part of the bill was largely composed of the substance of four 


114 Stat. at Large, 350. 
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acts of the General Assembly of the Commonwealth, already presented at large, 
in the statement, copies of them being made exhibits and filed with the bill. 

The bill, in addition to the substance of these statutes, alleged that no 
action whatever was had or taken under the second section of the act of 1862,7 
but that afterwards the State of West Virginia was admitted into the Union, 
under an act of Congress and proclamation of the President, without including 
either the counties of Berkeley, Jefferson, or Frederick. 

It further alleged that an attempt was made to take the vote in the counties 
of Jefferson and Berkeley at the time mentioned in the acts of January 3lst, and 
February 4th, 1863,? but that, owing to the state of the country at that time, no 
fair vote could be taken; that no polls were opened at any considerable number 
of the voting places; that the vote taken was not a fair and full expression; all 
of which was well known to the persons who procured the certificate of such 
election. It also alleged that it having been falsely and fraudulently suggested, 
and falsely and untruly made to appear to the governor of the Commonwealth, 
that a large majority of the votes was given in favor of annexation, he certified 
the same to the State of West Virginia, and that thereupon, without the con- 
sent of Congress, that State extended her jurisdiction over the said counties of 
Berkeley and Jefferson, and over the inhabitants thereof, and still maintained 
the same. 

The State of Virginia, of course, in coming before this court with this case, 
relied upon that clause of the Federal Constitution which ordains that “no 

State shall, without the assent of Congress, enter into any agreement or 
*51 compact with * any other State,” and that one also which ordains that “the 

judicial power shall extend . . . to controversies between two or more 
States.” 

To the bill thus filed the State of West Virginia appeared and put in a 
general demurrer. It was not denied that West Virginia had from the begin- 
ning continued her assent to receive these two counties. 


The case was elaborately argued at December Term, 1866, by Messrs. B. R. 
Curtis and A. Hunter, in support of the bill, and by Messrs. B. Stanton and 
Reverdy Johnson, in support of the demurrer; and again at this term by Mr. 
Taylor, Attorney-General of Virginia, Messrs. B. R. Curtis, and A. Hunter, on 
the former side, and Messrs. B. Stanton, C. J. Faulkner, and Reverdy Johnson 
contra. : 
__ In support of the bill it was argued, among other things, that a State was 
incapable under the Constitution of making any contract with another State; 
that States might negotiate with each other, might express a mutual willingness 
to do the same thing, but that this was all; that Congress by the act of 1862 
assenting to the admission of a State composed of but forty-eight counties had 
not given its assent to a State having in it the counties of Berkeley and Jeffer- 
son ; that Congress had never assented to the admission of those counties until 
its joint resolution of 1866; that previous to that time Virginia had withdrawn 
as she had a right to do, her once offered assent to what Congress could alone 
complete ; that the transfer could exist only by the concurrent assent of all these 
parties; that therefore no transfer had been made by the joint resolution. Even 
if this were not so, and if fair elections under the acts of 1863 would be suff- 


1 Supra, p. 43. 
2 Supra, pp. 45, 47. 
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cient, the allegations of the bill as to the character of the elections relied on— 
allegations of partial and fraudulent elections—which allegations on a demurrer 
were to be taken as true—concluded the matter; for if no elections had ever 
taken place, then even the condition upon which as between the two States the 
counties were to pass to West Virginia, had never taken effect. 
hey * In support of the demurrer the principal points were, that although this 
court had jurisdiction over “controversies between two States,” it was only 
over controversies in which some question in its nature judicial was involved. 
This court could not settle a controversy of arms or force, such as came near aris- 
ing between Ohio and Michigan, on the matter of their boundary; nor would 
it, settle a political one. Georgia v. Stanton’ decided that. Now, the main 
question here involved was the political jurisdiction over two counties, and their 
inhabitants. There was no land that Virginia claims as her individual land. 
The question then was a political question; one for Congress. Of the disputed 
questions of boundary which had arisen in this country, Congress had settled 
most.? In the few cases, where this court had acted, included the case of 
Rhode Island v. Massachusetts,? where there was an old colonial agreement of 
1710, there had always been some proper subject of judicial action involved; 
a question of the specific performance of contract, a question of property, or 
the like. Even in the great English case of Penn v. Lord Baltimore, A. D. 
1750,* before Lord Hardwicke, to settle the lines between Delaware and Mary- 
land, there was an agreement for settling the boundary; a proper head of 
equitable jurisdiction. The dicta and much of the argument of Baldwin, J., 
who gave the opinion in the Rhode Island case, were unnecessary to the judg- 
ment. Other cases have followed that. 

In reply to the other side it was contended that the boundary, as contem- 
plated both by the State of Virginia and the proposed State, was not confined 
to the limits specifically stated, but was capable of being opened, to the extent 
provided for, by the two bodies; that this capacity was inherent in the State as 
constituted; that Congress in 1862 received the State with this capacity; that 
the right of voting was subsequently exercised by the two counties under the 

Virginia acts of 1863 ; that the condition thus became executed, and the two 
*53 counties transferred to the State of West Virginia; * that the court could 

not go behind the official returns of the vote; and, finally, that the purpose 
of one of the clauses of the Constitution, relied on in the argument of the other 
side, was not to prevent the States from settling their own boundaries so far as 
merely affected their relations to each other, but to guard against the derangement 
of their Federal relations with the other States of the Union, and the Federal goy- 
ernment, which might be injuriously affected if the contracting parties might act 
upon their boundaries at pleasure; and that in this case the boundary having 
been settled by themselves, between Virginia and the new body to which she 
was in 1862 assisting to give existence, Virginia could not subsequently revoke 
her assent against the wish of the other party. 


Mr. Justice MILLER delivered the opinion of the court. 

The first proposition on which counsel insist, in support of the demurrer 
is, that this court has no jurisdiction of the case, because it involves the con- 
sideration of questions purely political; that is to say, that the main question 


16 Wallace, 50. 
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to be decided is the conflicting claims of the two States to the exercise of political 
jurisdiction and sovereignty over the territory and inhabitants of the two coun- 
ties which are the subject of dispute. 

This proposition cannot be sustained without reversing the settled course 
of decision in this court and overturning the principles on which several well- 
considered cases have been decided. Without entering into the argument by 
which those decisions are supported, we shall content ourselves with showing 
what is the established doctrine of the court. 

In the case of Rhode Island v. Massachusetts, this question was raised, 
and Chief Justice Taney dissented from the judgment of the court by which 

the jurisdiction was affirmed, on the precise ground taken here. The subject 
*54 is elaborately discussed in the opinion of the court, delivered * by Mr. Jus- 

tice Baldwin, and the jurisdiction, we think, satisfactorily sustained. That 
case, in all important features, was like this. It involved a question of boundary 
and of the jurisdiction of the States over the territory and people of the disputed 
region. The bill of Rhode Island denied that she had ever consented to a line run 
by certain commissioners. The plea of Massachusetts averred that she had con- 
sented. A question of fraudulent representation in obtaining certain action of 
the State of Rhode Island was also made in the pleadings. 

It is said in that opinion that, “title, jurisdiction, sovereignty, are (there- 
fore) dependent questions, necessarily settled when boundary is ascertained, 
which being the line of territory, is the line of power over it, so that great as 
questions of jurisdiction and sovereignty may be, they depend on facts.” And 
it is held that as the court has jurisdiction of the question of boundary, the fact 
that its decision on that subject settles the territorial limits of the jurisdiction of 
the States, does not defeat the jurisdiction of the court. 

The next reported case, is that of Missouri v. Iowa,? in which the com- 
plaint is, that the State of Missouri is unjustly ousted of her jurisdiction, and 
obstructed from governing a part of her territory on her northern boundary, 
about ten miles wide, by the State of Iowa, which exercises such jurisdiction, 
contrary to the rights of the State of Missouri, and in defiance of her authority. 
Although the jurisdictional question is thus broadly stated, no objection on this 
point was raised, and the opinion which settled the line in dispute, delivered by 
Judge Catron, declares that it was the unanimous opinion of all the judges of 
the court. The Chief Justice must, therefore, have abandoned his dissenting 
doctrine in the previous case. 

That this is so is made still more clear by the opinion of the court delivered 
by himself in the case of Florida v. Georgia® in which he says that “it is 

settled, by repeated decisions, that a question of boundary between States, 
*55 is * within the jurisdiction conferred by the Constitution on this court.” 

A subsequent expression in that opinion shows that he understood this as 
including the political question, for he says “that a question of boundary between 
States is necessarily a political question to be settled by compact made by the 
political departments of the government. . . . But under our form of gov- 
ernment a boundary between two States may become a judicial question to be 
decided by this court.” 


112 Peters, 724. 
27 Howard, 660. 
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In the subsequent case of Alabama v. Georgia,’ all the judges concurred, 
and no question of the jurisdiction was raised. 

We consider, therefore, the established doctrine of this court to be, that it 
has jurisdiction of questions of boundary between two States of this Union, and 
that this jurisdiction is not defeated, because in deciding that question it be- 
comes necessary to examine into and construe compacts or agreements between 
those States, or because the decree which the court may render, affects the ter- 
ritorial limits of the political jurisdiction and sovereignty of the States which 
are parties to the proceeding. 


In the further consideration of the question raised by the demurrer we shall 
proceed upon the ground, which we shall not stop to defend, that the right of 
West Virginia to jurisdiction over the counties in question, can only be main- 
tained by a valid agreement between the two States on that subject, and that to 
the validity of such an agreement, the consent of Congress is essential. And 
we do not deem it necessary in this discussion to inquire whether such an agree- 
ment may possess a certain binding force between the States that are parties to 
it, for any purpose, before such consent is obtained. 

As there seems to be no question, then, that the State of West Virginia, 

from the time she first proposed, in the constitution under which she became 
*56 a State, to receive these * counties, has ever since adhered to, and con- 

tinued her assent to that proposition, three questions remain to be con- 
sidered. 

1. Did the State of Virginia ever give a consent to this proposition which 
became obligatory on her? 

2. Did the Congress give such consent as rendered the agreement valid? 

3. If both these are answered affirmatively, it may be necessary to inquire 
whether the circumstances alleged in this bill, authorized Virginia to withdraw 
her consent, and justify us in setting aside the contract, and restoring the two 
counties to that State. 

To determine these questions it will be necessary to examine into the his- 
tory of the creation of the State of West Virginia, so far as this is to be learned 
from legislation, of which we can take judicial notice. 

The first step in this matter was taken by the organic convention of the 


State of Virginia, which in 1861 reorganized that State, and formed for it what 
was known as the Pierpont government—an organization which was recognized 
by the President and by Congress as the State of Virginia, and which passed 
the four statutes set forth as exhibits in the bill of complainant. This conven- 
tion passed an ordinance, August 30, 1861, calling a convention of delegates 
from certain designated counties of the State of Virginia to form a constitution 
for a new State to be called Kanawha. 

The third section of that ordinance provides that the convention when as- 
sembled may change the boundaries of the new State as described in the first 
section, so as to include the “counties of Greenbrier and Pocahontas, or either 
of them, and also the counties of Hampshire, Hardy, Morgan, Berkeley, and 
Jefferson, or either of them,” if the said counties, or either of them, shall de- 
clare their wish, by a majority of votes given, and shall elect delegates to the 
said convention. 
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It is thus seen that in the very first step to organize the new State, the old 

State of Virginia recognized the peculiar condition of the two counties now in 

question, and provided that either of them should become part of the new 

*57 State upon the * majority of the votes polled being found to be in favor of 
that proposition. 

The convention authorized by this ordinance assembled in Wheeling, 
November 26, 1861. It does not appear that either Berkeley or Jefferson was 
represented, but it framed a constitution which, after naming the counties com- 
posing the new State in the first section of the first article, provided, by the 
second section, that if a majority of the votes cast at an election to be held for 
that purpose in the district composed of the counties of Berkeley, Jefferson, and 
Frederick, should be in favor of adopting the constitution, they should form a 
part of the State of West Virginia. That constitution also provided for rep- 
resentation of these counties in the Senate and House of Delegates if they 
elected to become a part of the new State, and that they should in that event 
constitute the eleventh judicial district. A distinct section also declares, in gen- 
eral terms, that additional territory may be admitted into and become part of 
the State with the consent of the legislature. 

The schedule of this constitution arranged for its submission to a vote of 
the people on the first Thursday in April, 1862. 

This vote was taken and the constitution ratified by the people; but it does 
not appear that either of the three counties of Jefferson, Berkeley, and Frederick, 
took any vote at that time. 

Next in order of this legislative history is the act of the Virginia legisla- 
ture of May 13, 1862, passed shortly after the vote above mentioned had been 
taken.1. This act gives the consent of the State of Virginia to the formation 
of the State of West Virginia out of certain counties named under the pro- 
visions set forth in its constitution, and by its second section it is declared that 
the consent of the legislature of Virginia is also given that the counties of 
Berkeley, Jefferson, and Frederick, shall be included in said State “whenever 

the voters of said counties shall ratify and assent to said constitution, 
*58  * at an election held for that purpose, at such time and under such regula- 
tions as the commissioners named in the said schedule may prescribe.” 

This act was directed to be sent to the senators and representatives of 
Virginia in Congress, with instructions to obtain the consent of Congress to 
the admission of the State of West Virginia into the Union. 

Accordingly on the 3lst of December, 1862, Congress acted on these mat- 
ters, and reciting the Proceedings of the Convention of West Virginia, and 
that both that convention and the legislature of the State of Virginia had re- 
quested that the new State should be admitted into the Union, it passed an act 
for the admission of said State, with certain provisions not material to our 
purpose. 

Let us pause a moment and consider what is the fair and reasonable in- 
ference to be drawn from the actions of the State of Virginia, the Convention 
of ihe! Virginia, and the Congress of the United States in regard to these 
counties. 


The State of Virginia, in the ordinance which originated the formation of 
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the new State, recognized something peculiar in the condition of these two 
counties, and some others. It gave them the option of sending delegates to the 
constitutional convention, and gave that convention the option to receive them. 
For some reason not developed in the legislative history of the matter these 
counties took no action on the subject. The convention, willing to accept them, 
and hoping they might still express their wish to come in, made provision in the 
new constitution that they might do so, and for their place in the legislative 
bodies, and in the judicial system, and inserted a general proposition for acces- 
sion of territory to the new State. The State of Virginia, in expressing her 
satisfaction with the new State and its constitution, and her consent to its forma- 
tion, by a special section, refers again to the counties of Berkeley, Jefferson, and 
Frederick, and enacts that whenever they shall, by a majority vote, assent to 
the constitution of the new State, they may become part thereof; and the legisla- 
ture sends this statute to Congress with a request that it will admit the new 

*59  * State into the Union. Now, we have here, on two different occasions, the 
emphatic legislative proposition of Virginia that these counties might be- 

come part of West Virginia ; and we have the constitution of West Virginia agree- 
ing to accept them and providing for their place in the new-born State. There was 
one condition, however, imposed by Virginia to her parting with them, and one 
condition made by West Virginia to her receiving them, and that was the same, 
namely, the assent of the majority of the votes of the counties to the transfer. 
It seems to us that here was an agreement between the old State and the 
new that these counties should become part of the latter, subject to that condi- 
tion alone. Up to this time no vote had been taken in these counties; probably 
none could be taken under any but a hostile government. At all events, the bill 
alleges that none was taken on the proposition of May, 1862, of the Virginia 
legislature. If an agreement means the mutual consent of the parties to a given 
proposition, this was an agreement between these States for the transfer of these 
counties on the condition named. The condition was one which could be ascer- 
tained or carried out at any time; and this was clearly the idea of Virginia when 
she declared that whenever the voters of said counties should ratify and consent 
to the constitution they should become part of the State; and her subsequent 
legislation making special provision for taking the vote on this subject, as 
shown by the acts of January 3lst and February 4th, 1863, is in perfect accord 
with this idea, and shows her good faith in carrying into effect the agreement. 


2. But did Congress consent to this agreement? 

Unless it can be shown that the consent of Congress, under that clause of 
the Constitution which forbids agreements between States without it, can only 
be given in the form of an express and formal statement of every proposition 
of the agreement, and of its consent thereto, we must hold that the consent of 

that body was given to this agreement. 
*60 * The attention of Congress was called to the subject by the very short 
statute of the State of Virginia requesting the admission of the new State 
into the Union, consisting of but three sections,’ one of which was entirely devoted 
to giving consent that these two counties and the county of Frederick might ac- 
company the others, if they desired to do so. The constitution of the new State 
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was literally cumbered with the various provisions for receiving these counties 
if they chose to come, and in two or three forms express consent is there given 
to this addition to the State. The subject of the relation of these counties to 
the others, as set forth in the ordinance for calling the convention, in the con- 
stitution framed by that convention, and in the act of the Virginia legislature, 
must have received the attentive consideration of Congress. To hold otherwise 
is to suppose that the act for the admission of the new State passed without 
any due or serious consideration. But the substance of this act clearly repels 
any such inference; for it is seen that the constitution of the new State was, in 
one particular at least, unacceptable to Congress, and the act only admits the 
State into the Union when that feature shall be changed by the popular vote. 
If any other part of the constitution had failed to meet the approbation of Con- 
gress, especially so important a part as the proposition for a future change of 
boundary between the new and the old State, it is reasonable to suppose that 
its dissent would have been expressed in some shape, especially as the refusal 
to permit those counties to attach themselves to the new State would not have 
endangered its formation and admission without them. 

It is, therefore, an inference clear and satisfactory that Congress by that 
statute, intended to consent to the admission of the State with the contingent 
boundaries provided for in its constitution and in the statute of Virginia, which 
prayed for its admission on those terms, and that in so doing it necessarily con- 

sented to the agreement of those States on that subject. 
oy * There was then a valid agreement between the two States consented 
to by Congress, which agreement made the accession of these counties de- 
pendent on the result of a popular vote in favor of that proposition. 


3. But the Commonwealth of Virginia insists that no such vote was ever 
given; and we must inquire whether the facts alleged in the bill are such as to 
require an issue to be made on that question by the answer of the defendant. 

The bill alleges the failure of the counties to take any action under the act 
of May, 1862, and that on the 3lst of January and the 4th of February there- 
after the two other acts we have mentioned were passed to enable such vote to 
be taken. These statutes provide very minutely for the taking of this vote under 
the authority of the State of Virginia; and, among other things, it is enacted 
that the governor shall ascertain the result, and, if he shall be of opinion that 
said vote has been opened and held and the result ascertained and certified pur- 
suant to law, he shall certify that result under the seal of the State to the 
governor of West Virginia; and if a majority of the votes given at the polls 
were in favor of the proposition, then the counties became part of said State. 
He was also authorized to postpone the time of voting if he should be of opinion 
that a fair vote could not be taken on the day mentioned in these acts. 

Though this language is taken mainly from the statute which refers to 
Berkeley County, we consider the legal effect of the other statute to be the same. 

These statutes were in no way essential to evidence the consent of Virginia 
to the original agreement, but were intended by her legislature to provide the 
means of ascertaining the wishes of the voters of these counties. that being the 
condition of the agreement on which the transfer of the counties ‘depended. 

The State thus showed her good faith to that agreement, and undertook 
in her own way and by her own officers to ascertain the fact in question. 
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*62 * The legislature might have required the vote to have been reported to it, 

and assumed the duty of ascertaining and making known the result to West 
Virginia ; but it delegated that power to the governor. It invested him with full 
discretion as to the time when the vote should be taken, and made his opinion 
and his decision conclusive as to the result. The vote was taken under these 
statutes, and certified to the governor. He was of opinion that the result was 
in favor of the transfer. He certified this fact under the seal of the State to 
the State of West Virginia and the legislature of that State immediately assumed 
jurisdiction over the two counties, provided for their admission, and they have 
been a part of that State ever since. 

Do the allegations of the bill authorize us to go behind all this and inquire 
as to what took place at this voting? To inquire how many votes were actually 
cast? How many of the men who had once been voters in these counties were 
then in the rebel army? Or had been there and were thus disfranchised? For 
all these and many more embarrassing questions must arise if the defendant is 
required to take issue on the allegations of the bill on this subject. 

These allegations are indefinite and vague in this regard. It is charged 
that no fair vote was taken; but no act of unfairness is alleged. That no oppor- 
tunity was afforded for a fair vote. That the governor was misled and deceived 
by the fraud of those who made him believe so. This is the substance of what 
is alleged. No one is charged specifically with the fraud. No particular act of 
fraud is stated. The governor is impliedly said to have acted in good faith. No 
charge of any kind of moral or legal wrong is made against the defendant, the 
State of West Virginia. 

But, waiving these defects in the bill, we are of opinion that the action of 
the governor is conclusive of the vote as between the States of Virginia and 
West Virginia. He was in legal effect the State of Virginia in this matter. In 
addition to his position as executive head of the State, the legislature delegated 

to him all its own power in the premises. It vested him with large control 
*63 as to the time of taking the * vote, and it made his opinion of the result the 

condition of final action. It rested of its own accord the whole question on 
his judgment and in his hands. Ina matter where that action was to be the founda- 
tion on which another sovereign State was to act—a matter which involved the deli- 
cate question of permanent boundary between the States and jurisdiction over a 
large population—a matter in which she took into her own hands the ascertain- 
ment of the fact on which these important propositions were by contract made 
to depend, she must be bound by what she has done. She can have no right, 
years after all this has been settled, to come into a court of chancery to charge 
that her own conduct has been a wrong and a fraud; that her own subordinate 
agents have misled her governor, and that her solemn act transferring these 
counties shall be set aside, against the will of the State of West Virginia, and 
without consulting the wishes of the people of those counties. 

This view of the subject renders it unnecessary to inquire into the effect 
of the act of 1865 withdrawing the consent of the State of Virginia, or the act 
of Congress of 1866 giving consent, after the attempt of that State to with- 
draw hers. 

The demurrer to the bill is therefore sustained, and the 

BILL MUST BE DISMISSED. 
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Mr. Justice DAVIS, with whom concurred CLIFFORD and FIELD, JJ., 
dissenting. on } 

Being unable to agree with the majority of the court in its judgment in 
this case, I will briefly state the grounds of my dissent. 

There is no difference of opinion between us in relation to the construction 
of the provision of the Constitution which affects the question at issue, We all 
agree that until the consent of Congress is given, there can be no valid compact 
or agreement between States. And that, although the point of time when Con- 
gress may give its consent is not material, yet, when it is given, there must be a 

reciprocal and concurrent consent of the three parties to the contract. With- 
*64 out * this, it is not a completed compact. If, therefore, Virginia withdrew 

its assent before the consent of Congress was given, there was no compact 
within the meaning of the Constitution. 

To my mind nothing is clearer, than that Congress never did undertake to 
give its consent to the transfer of Berkeley and Jefferson counties to the State 
of West Virginia until March 2, 1866. If so, the consent came too late, be- 
cause the legislature of Virginia had, on the fifth day of December, 1865, with- 
drawn its assent to the proposed cession of these two counties. This withdrawal 
was in ample time, as it was before the proposal of the State had become opera- 
tive as a concluded compact, and the bill (in my judgment) shows that Virginia 
had sufficient reasons for recalling its proposition to part with the territory em- 
braced within these counties. 

But, it is maintained in the opinion of the court that Congress did give its 
consent to the transfer of these counties by Virginia to West Virginia, when it 
admitted West Virginia into the Union. The argument of the opinion is, that 
Congress, by admitting the new State, gave its assent to that provision of the 
new constitution which looked to the acquisition of these counties, and that if 
the people of these counties have since voted to become part of the State of West 
Virginia, this action is within the consent of Congress. I most respectfully 
submit that the facts of the case (about which there is no dispute), do not 
justify the argument which is attempted to be drawn from them. 

The second section of the first article of the constitution of West Virginia 
was merely a proposal addressed to the people of two distinct districts, on which 
they were invited to act. The people of one district (Pendleton, Hardy, Hamp- 
shire, and Morgan) accepted the proposal. The people of the other district 
(Jefferson, Berkeley, and Frederick) rejected it. 

In this state of things, the first district became a part of the new State, so 

far as its constitution could make it so, and the legislature of Virginia 
*65 — included it in its assent, and * Congress included it in its admission to the 

Union. But neither the constitution of West Virginia, nor the assent of the 
legislature of Virginia, nor the consent of Congress, had any application whatever 
to the second district. For though the second section of the first article of the new 
constitution had proposed to include it, the proposal was accompanied with con- 
ditions which were not complied with; and when that constitution was presented 


to Congress for approval, the proposal had already been rejected, and had no 
significance or effect whatever. 
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State of Missouri v. State of Kentucky. 


Supreme Court of the United States, 1870. 


[11 Wallace, 395.] 


1. On a question of the exact ancient course of a river in a wild region of our country, 
maps made by early explorers being but hearsay evidence, so far as they relate to 
facts within the memory of witnesses—ex. gr. since A. D. 1800—are not to control the 
regularly given testimony of such persons. 

2. It seems that the old maps (those ex. gr. prior to A. D. 1800), indicative of the physics 
and hydraulics of the Mississippi, are not greatly to be relied on. 

3. Wolf Island, in the Mississippi River, about twenty miles below the mouth of the Ohio, 
is part of the State of Kentucky, and not part of the State of Missouri. This fact 
settled by the testimony of witnesses as to which State exercised jurisdiction; as to 
where the middle of the main channel of the Mississippi River had been when the 
boundary between the States was fixed; by the character of the soil and trees of the 
island, as compared with the soil and trees of Missouri and Kentucky respectively; 
and by the natural changes produced in the course of the current by the physics and 
hydraulics of the river since the time mentioned as generally and specifically shown. 


THE State of Missouri brought here, in February, 1859, her original bill 
against the State of Kentucky, the purpose of the bill being to ascertain and 
establish, by a decree of this court, the boundary between the two States at a 
point on the Mississippi River known as Wolf Island, which is about twenty 
miles below the mouth of the Ohio. The State of Missouri insisted that the 
island was a part of her territory, while the State of Kentucky asserted the con- 

trary. The bill alleged that both States were bounded at that point by the 
*396 main channel of the river, and that the island, at the * time the boundaries 
were fixed, was and is on the Missouri side of said channel. 

The answer stated that Kentucky, formed out of territory originally em- 
braced within the State of Virginia, was admitted into the Union on the Ist day 
of June, 1792, and that she had always claimed her boundary on the Mississippi 
to the middle of the river, and Wolf Island to be within her jurisdiction and 
limits as derived from Virginia; a part of Hickman County, one of the coun- 
ties of Kentucky, opposite to which it lay. And it denied that the island be- 
longed to Missouri, or that the main channel was on the eastern side of it when 
the boundaries of the States were fixed. 

An immense amount of testimony, derived from maps as ancient as the 
earliest well-known navigation of the river; from the journals of ancient and 
later travellers; from official and quasi official surveys, &c., was introduced by 
the counsel of both sides, but more especially by those of Missouri, to show 
where the main channel had been and was—whether on the east or on the west 
of the island—in 1763, where the boundary between France and England, then 
owners respectively of the regions now known as Missouri and Kentucky, and 
more particularly where it was in 1783, when by our treaty of peace with Great 
Britain we succeeded to the rights of that government; and also where it was 
in 1820, when Missouri, part of the territory acquired from France, was ad- 
mitted into the Union; the middle of the main channel of the river, confessedly, 
having been fixed in all these cases as the boundary. The depositions of many 
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witnesses on both sides, particularly on the defendant’s, were also read, testify- 
ing as to where within the memory of man the channel in dispute had been. 

The witnesses of the complainant—to give the case of Missouri more par- 
ticularly—stated that from the present time back to 1830 the main channel of 
the river was on the east side of the island, and that from 1830 as far back as 
1794, both channels were navigable. They admitted that, from 1832 to the 

present time, the eastern channel had been chiefly used for navigation. 
*397 * The early maps and charts of the river, introduced by the State of 

Missouri, laid down the island as nearly in the middle of the river, but the 
larger portion of it west of the middle line. Amongst these were the map of 
Lieutenant Ross, of the British army, made in 1765, in an expedition from Fort 
Chartres to New Orleans; the map of Captain Philip Pittman, published in London 
in 1770; the map of General Collot, in 1796; Hutchins’s map, in 1778; and Luke 
Munsell’s map of Kentucky, made in 1818. 

Extracts from the books of early travellers stated their passage down the 
river on the east side; among these books were the travels of Ashe in 1806, and 
of Sir Francis Baily in 1796. 

The Pittsburg Navigator, in several editions from 1806 to 1818, was relied 
on, stating the channel to be on both sides, but best on the east side. 

Reliance was had, too, on certain official or quasi official maps of the Fed- 
eral government. An official map, made in 1821, by the United States Engi- 
neers’ Department, under an act of Congress of April 14, 1820, and a United 
States Survey and Report, made in 1838, by the Land Department, with official 
computation, showed the area of the cross section of the east channel to be 
31,020.33 feet, and of the west channel to be 18,625.71, and the mean velocity 
of the east channel to be 3.72 feet per second, and of the west channel to be 2.79 
feet, and giving the gallons discharged by the east channel per second as 115,395, 
and of the west channel 51,965, being less than one-half on the west side; and 
also the greatest depth of water on the east side as being 23 feet against 22™%. 
General Barnard’s apparently official map of 1821 was relied on as laying down 
the channel on the east side; as also the United States Coast Survey map, of 
1864, presenting it in the same way. The island, it seemed, had been surveyed 
by the United States, in March, 1821, as part of Missouri; and in April, 1823, 
steps were taken to locate on it a New Madrid certificate for 600 arpents; and 
in August, 1834, a plot of the island was sent to the Register of the Land Office, 

at Jackson, Missouri. 
*308 The State of Missouri relied, also, a good deal on the fact, * which 
seemed to have been sufficiently proven, that in 1820 the sheriff of New 
Madrid County (the county in Missouri opposite to the island), had executed 
process of the Missouri courts on the island against the only settler on it, one 
Hunter, and who entered upon it prior to 1803; and that one of the Missouri Cir- 
cuit Court judges had once—though when did not appear—resided on the island. 

Evidence introduced by Missouri tended to show that the first clear act of 
jurisdiction exercised by Kentucky was not earlier than 1826; and that it was 
only in 1837, when her legislature passed an act for the sale of lands on the 
island, and her people purchased under her title so offered, that Kentucky 
asserted open and exclusive ownership of the island. 
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The State of Kentucky on its side gave proof, which was much of it in 
direct opposition to that presented by Missouri. It proved that land on the 
island was entered in the Virginia land office during the Revolutionary war; the 
State now known as Kentucky being then part of Virginia; and that in 1828, 
one of the courts of Kentucky exercised jurisdiction over the island in a matter 
of apprenticeship. Although it presented fewer evidences from ancient maps 
and books of travels than did the State of Missouri, it produced more living 
persons whose recollections came in support of its case. More than a score of 
witnesses, many of them ancient, including boatmen, navigators, and several 
persons who had lived from childhood close by the island, some opposite to it, 
and specially interested by their business to note on which side vessels sailed, 
all testified that while now the main channel of the river was to be regarded 
as on the east side of the island, it was undoubtedly and within their memory 
and knowledge not so formerly, but was on the west side; many of these wit- 
nesses going into details, and showing a positive and experimental knowledge 
on the subject upon which they spoke; details of a sort that could not easily be 
invented, and which if not invented but true, tended to give the case to Kentucky. 

The geology of the island and its sylva were relied on by 
*399 * Kentucky, and shown to be more coincident with its own soil and woods 
than with those of Missouri; the argument hence being that what was now 

an island, was originally part of the mainland of Kentucky. 

The counsel for Kentucky directed evidence yet more specially, to the phys- 
ical changes which the shores of the two States had undergone since the years 
1763, 1783, and 1820. It was not denied by them, that now and since 1820, the 
river on the east side of the island had become broad, deep, and navigable; the 
testimony introduced by them being directed to show that this was the result 
of physical and hydraulic causes, working changes since the boundary had been: 
fixed; some of the changes being the results of actual efforts of science to im- 
prove the channel, but others, immeasurably more operative, natural ones only; 
a continuation of those changes caused in the basin of the Mississippi, by the 
mighty rises to which the river is subject; estimated at such magnitude that men 
of science’ have considered that the river poured past even at this high point 
of it, at the rise in March, 1858, 1,130,000 cubic feet per second; at the rise in 
April of that year 1,260,000, and at the rise in the following June (continuing 
for several days), the immense volume of 1,475,000 of cubic feet per second; 
inundating cities, changing courses of the stream, and in former ages leaving 
far to the west of the present river-course those crescent-shaped lakes, noted by 
Sir Charles Lyell and other geologists, plainly bends in the ancient channel.” 


1See the report of Captain Humphreys and Lieutenant Abbott, of the Topographical 
Engineers of the United States, upon the physics and hydraulics of the Mississippi River, 
made by order of Congress. 


2 See Lyell’s Second Visit to the United States, vol. ii, pp. 248, 250. By way of illustrat- 
ing the immense geological changes which the basin of the Mississippi has undergone in the 
course of time, a passage was quoted from Lyell’s Principles of Geology (10th ed., vol. i, 
p. 462). The author in describing a cliff near the Gulf, which he examined in 1846, and 
which he says had been well described by Bartram, the botanist, sixty-nine years before; 
“a cliff continually undermined by the stream.” He says: 


“At the base of it, about forty feet above the level of the gulf, is buried a forest, with 
the stools and roots in their natural position, and composed of such trees as now live in 
the swamps of the Delta and alluvial plain. Above this buried forest the bluff rises to a 
height of about seventy-five feet, and affords a section of beds of river sand, including 
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*400 * These were causes, sufficient as the counsel of the State of Kentucky 

argued, to account for the change in the course of the channel; and the 
counsel produced a map known as H. G. Black’s (see it imfra, p. 409), showing 
how the eastern channel had been produced by recent mighty rushings of the river 
against the “iron banks,” above the island; and which while they were able to 
resist the current threw it with a rebound to the Missouri side, but which now 
yielding to the tremendous stream, and being gradually washed away, let the 
whole force of the river come in a more direct and easy course. 

The statement, in more detail, of this great body of evidence, tending only 
to the establishment of facts, would serve no purpose of judicial science; and 
may be the more properly omitted by the reporter, since, in most of the details 
not already given, it is minutely presented by the learned justice who gives, 
after stating it, the opinion of the court as a result. 

It was all systematically and clearly introduced for the party whom it was 
supposed to aid, by Messrs. M. Blair and F. A. Dick, in behalf of the State of 
Missouri, complainant; and by Messrs. G. Davis and H. Stanbery, on the other 
side; the arguments which, in view of the special nature of the case, were not 
limited as to time, and were made by those same gentlemen, having been elabo- 
rate and able.* 


*401 * Mr. Justice DAVIS delivered the opinion of the court. 

It is unnecessary, for the purposes of this suit, to consider whether, on 
general principles, the middle of the channel of a navigable river which divides 
coterminous States, is not the true boundary between them, in the absence of 
express agreement to the contrary, because the treaty between France, Spain, 
and England, in February, 1763, stipulated that the middle of the River Mis- 
sissippi should be the boundary between the British and French territories on 
the continent of North America. And this line, established by the only sovereign 
powers at the time interested in the subject, has remained ever since as they 
settled it. It was recognized by the treaty of peace with Great Britain of 1783, 
and by different treaties since then, the last of which resulted in the acquisition 
of the territory of Louisiana (embracing the country west of the Mississippi) 
by the United States in 1803. The boundaries of Missouri, when she was ad- 
mitted into the Union as a State in 1820, were fixed on this basis, as were those 
of Arkansas in 1836.7 And Kentucky succeeded, in 1792, to the ancient right 
and possession of Virginia, which extended, by virtue of these treaties, to the 
middle of the bed of the Mississippi River. It follows, therefore, that if Wolf 
Island, in 1763, or in 1820, or at any intermediate period between these dates, 
was east of this line, the jurisdiction of Kentucky rightfully attached to it. If 


trunks of trees and pieces of drift-wood, and above the sand a br 

top of the cliff the ground slopes to a height of about two hindeee ee ee vee 
From this section we learn that there have been great movements and oscillations of level 
since the Mississippi began to form an alluvial plain and drift down timber into it, and 
to bury under sand and sediment ancient forests. When the trees were buried the ground 
was probably sinking, after which it must have been raised again, so as to allow the stream 
to cut through its old alluvium. The depth of this ancient fluviatile is seen to be no less 
than two hundred feet, without any signs of the bottom being reached.” : 


1 Mr. Stanbery also raised and argued fully the poi jurisdicti j i 
E point of jurisdiction; the judgment 
the already reported case of Virginia v. West Virgini hi eae nt 
4 : gua (supra, 39), 
that subject would have been concluded, not having Sees ake a ce ale 
23 Stat. at Large, 545; 5 Id. p. 50. 3Td. 189. 
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the river has subsequently turned its course, and now runs east of the island, 
the status of the parties to this controversy is not altered by it, for the channel 
which the river abandoned remains, as before, the boundary between the States 
and the island does not, in consequence of this action of the water, change its 
owner.* 
That Virginia claimed the ownership of the island as early as 1782 is very 
certain, for at that date the arable land on it was entered in the proper office 
of Virginia as vacant land lying within the territorial limits of the State, 
*402 although it * seems the entry was never surveyed or carried into a grant. 
And that Kentucky is now, and has been for many years prior to the com- 
mencement of this suit, in the actual and exclusive possession of the island, exer- 
cising the rights of sovereignty over it, is beyond dispute. The island lies opposite 
to, and forms part of, Hickman County, one of the counties of the State, and the 
lands embraced in it were, in May, 1837, surveyed under authority, and have since 
then been sold and conveyed to the purchasers by the same authority. The 
people residing on it have paid taxes and exercised the elective franchise accord- 
ing to the laws of the State. In 1851, a resident of the island was elected to 
represent the county in the General Assembly, and served in that capacity. And 
as early as 1828, a minor living there with one Samuel Scott, was bound an 
apprentice to him by the proper court having jurisdiction of such subjects. This 
possession, fully established by acts like these, has never been disturbed. If 
Missouri has claimed the island to be within her boundaries, she has made no 
attempt to subject the people living there to her laws, or to require of them 
the performance of any duty belonging to the citizens of a State. Nor has there 
been any effort on her part to occupy the island, or to exercise jurisdiction over 
it. If there were proof that the island, by legislation, had been included in the 
limits of New Madrid County, then the service of a writ in 1820, on the solitary 
settler there, by the sheriff of the county, would de an exercise of sovereign 
power on the part of the State. But in the absence of this proof, there is 
nothing to connect the State with the transaction, or from which an inference 
can be drawn that the sheriff was authorized to go on the island with his 
process. And for the same reason, it is hard to see how the fact, conceding 
it to be true, that a person occupying the position of a circuit judge of Mis- 
souri, once lived on the island (when or how long we are not informed), tends 
to show that the State intended to take possession of it. 
These things may prove that, in the opinion of the judge and sheriff, 
*403 the island belonged to Missouri, but they do not * go further and put the 
State in any better position than she was, if they had not occurred. And so 
with the locator of the New Madrid claim in 1821. He doubtless believed he had 
authority to locate his warrant on the island, but surely the State cannot claim 
that she acquired any right by this proceeding. There is, therefore, nothing in 
this record which shows that Kentucky has not maintained, for a long course of 
years, exclusive possession and jurisdiction over this territory and the people 
who inhabit it. It remains to be seen whether she shall remain in possession 
and continue to exercise this jurisdiction, or whether she shall give way to 
Missouri. The case is certainly not without its difficulties, but we think these 
difficulties can be removed by a fair examination of the testimony, and the 
right of the contestants properly determined. 


1 Heffter, Du Droit International, p. 143, § 66; Caratheodéry, Du Droit International, 62. 
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The evidence to be considered consists of the testimony of living wit- 
nesses, the physical changes and indications at and above the island, and the 
maps and books produced by the complainant. In a controversy of this nature, 
where State pride is more or less involved, it is hardly to be expected that the 
witnesses would all agree in their testimony. And as this conflict does exist, 
it is necessary to consider the evidence somewhat in detail, in order to justify 
the conclusions we have reached concerning it. 

There are eight witnesses called for the complainant, who testify confi- 
dently, that the main channel of the Mississippi River was always east of 
Wolf Island, and one of them (Swon), an experienced river-man, who navi- 
gated the river from 1821 to 1851, in all stages of water, says there are no 
indications that the main channel was ever on the west side. Only three of 
them knew the river prior to 1820, and they were engaged in the business of 
flat-boating, which is hardly ever undertaken in a low stage of water. There 
is nothing to show that any one of them ever made a personal examination of 
the channels and surrounding objects at this point, and there is a remarkable 
absence of facts to sustain their opinions. It is also noticeable, in connection 

with this evidence, that none of the witnesses (Hunter may be an excep- 

*404 tion) * ever lived in the vicinity of the island, or remained there any length 
of time, and that all the knowledge any of them acquired of the state of the 

river was obtained by passing up or down it at different times, either on flatboats 
or steamboats. Notwithstanding they swear positively that the channel was always 
east of the island, yet Watson says it changed for about three years, and 
Ranney testifies that on one occasion, when the main channel was divided into 
three parts, the deepest water for a short time in the fall of the year was found 
on the west side of the island, and steamboats passed on that side. But they 
do not prove a deficiency of water at any time in the Missouri channel, or that 
any boat, from that or any other cause, was ever hindered in any attempt to 
run it. It is undoubtedly true that the Kentucky channel, when the river was 
full, for many years has afforded a safe passage for boats, because at such a 
time, if the obstructions were not submerged they could be avoided, and navi- 
gators would take it as it was five miles the shortest. And passing the river 
only occasionally, and without any knowledge of where the volume of water 
flowed when the river was low, they would naturally conclude it was the main 
channel. It is equally true that now it is the main highway for the business of 
the river; but the point to be determined is, was it so as far back as 1763, or 
even 18207 If in the investigation of such an inquiry, positive certainty is 
not attainable, yet the evidence furnished by the defendant affords a reason- 
able solution of it. And, at any rate, it greatly outweighs the evidence on the 
other side, and in such a case the party in possession has the better right. The 
proof on behalf of the defendant consists of the testimony of twenty-seven 
witnesses. Many of them have been acquainted with the river from an early 
period in this century, and quite a number have spent their lives near the dis- 
puted territory, and, therefore, had better opportunities for observing the con- 
dition of the river at this point than the witnesses for the complainant, who only 
passed there occasionally. Nearly all of them are old men, and there is no 

*405 diversity of opinion between them concerning the location * of the main 
ea hannelof the Missy River st Wolf Island, All who tei on the ab 
é gree that until a comparatively recent 
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period it ran west of the island, and to fortify their opinions they describe the state 
of the respective channels at different times, and tell what was done by themselves 
or others about the navigation of the river. They concur in saying that in early 
times it was difficult for flatboats, even in the highest stage of water, to get 
into the Kentucky chute, owing to the current running towards the Missouri 
side, and that if they succeeded in doing it, the navigation was obstructed on 
account of the narrow and crooked condition of the stream, which was filled 
with tow-heads, sand-bars, driftwood, and rack-heaps. One of the witnesses, 
in describing the appearance of this chute in 1804, states that it looked like 
lowlands, with cottonwood and cypress on it, and that there was only a narrow 
channel close to the island; all the other space to the Kentucky shore, now open 
water, was then covered with large cottonwood timber. 

Other witnesses corroborate this testimony, and unite in saying that in early 
times, at an ordinary stage of water, it was impossible to take the Kentucky 
channel at all, on account of these obstructions, while the Missouri channel was 
wide, deep, and unobstructed. And one of them expresses the opinion that in 
low water, any one could have got to the island from the Kentucky shore with- 
out wetting his feet, by crossing the small streams on the drift-wood. But we 
are not left to conjecture on this point, for Ramsey, an old inhabitant of the 
country, swears that on one occasion he walked over from the Kentucky side to 
the island, nearly all the way on dry land, and the residue on drift-wood, and 
noticed while on the island, that there was plenty of water in the Missouri 
channel. 

Can it be possible that such a stream at this time was the main channel of 
the Mississippi River? Although the Kentucky channel, from natural causes, had 

improved in 1825, still in the low water of that year it did not have a depth 

*406 of over two and a half feet nor a width exceeding one hundred * and fifty 

yards, while steamboats passed through the Missouri channel without any 

difficulty. The witness who testifies to this state of things, at that time, had his 

-attention especially called to the subject as he kept a woodyard on the Kentucky 

side opposite the island, and missed the opportunity of supplying boats that ran the 
Missouri channel. 

And there is no one who speaks of a scarcity of water in the Missouri 
channel, until after Captain Shreve operated in this locality with his snag-boats, 
which had the effect of opening and deepening the Kentucky channel, so that 
it has now become the navigable stream. Judge Underwood says that in 1820 
the west channel was between four and five hundred yards wider than the east 
one, and must have discharged nearly double the quantity of water. And one 
witness testifies that the east channel was formerly so narrow that two steamers 
could not pass in it abreast. It would seem, therefore, that the condition of 
this channel, as told by these witnesses, was proof enough that the main chan- 
nel was west of the island; but this is not all the proof on the subject. Russell, 
who was appointed superintendent of river improvements in 1842, and knew 
the island since 1814, and spent five months there in 1819, swears that in 
descending the river in 1830 or 1831 he sounded the Kentucky channel, and, not 
finding water enough in it by two or three feet to float his boat, was compelled 
to go down on the Missouri side, where there was nine or ten feet of water. 
To the same effect is the evidence of Holton, who, in 1828, being unable to get 
up the east channel with a steamer drawing upwards of six feet of water, went 
over to the Missouri side and passed through without any trouble. And, three 
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years later, Peebles saw three or four steamers attempt to run up the Kentucky 
channel, and failing to get through, back out and easily ascend the other. 
Christopher, who ran the river from 1824 to 1861, on one occasion could not 
pass the bar at the foot of the Kentucky chute with a boat drawing twelve feet 
of water, and was compelled to change to the other side, and got up without any 

difficulty ; and there are other witnesses who testify to the inability of boats 
*407 to * pass east of the island, and to their safe passage west of it. Indeed, the 

concurrent testimony of all the persons engaged in the navigation of the 
river is, that they could never safely go east of the island, unless in high water, and 
that they uniformly took the west channel in dry seasons; and the flatboatmen, 
in early times, even in high water, were frequently compelled to uncouple their 
boats in order to descend the Kentucky channel, and then were obliged to pull 
through by trees, on account of the narrowness of the channel. In low water 
they would quite often get aground and have to wait for a rise of the river to 
take them out. It will readily be seen that this class of men would naturally 
take risks in order to save five miles of navigation. Moseby, who has lived .in 
the vicinity for forty-two years, testifies to the greater volume of water in the 
Missouri channel, and to boats usually taking it; and all the witnesses agree 
that since they knew the river the chutes around the island have undergone 
great changes, and that the east one is now, in depth, width, and freedom from 
obstructions, wholly unlike what it was formerly. In this state of proof, how 
can it be successfully contended that Missouri has any just claim to the island? 

But there is additional proof growing out of certain physical facts con- 
nected with this locality which we will proceed to consider. Islands are formed 
in the Mississippi River by accretions produced by the deposit at a particular 
place of the soil and sand constantly floating in it, and by the river cutting a 
new channel through the mainland on one or the other of its shores. The in- 
quiry naturally suggests itself, of which class is Wolf Island? If the latter, 
then the further inquiry, whether it was detached from Missouri or Kentucky. 
The evidence applicable to this subject tend strongly to show that the island is 
not the result of accretions, but was once a part of the mainland of Kentucky. 
Islands formed by accretions are, in river phraseology, called made land, while 
those produced by the other process necessarily are of primitive formation. It is. 

easy to distinguish them on account of the difference in their soil and timber. 
*408 * It has been found, by observation and experience, that primitive soil 

produces trees chiefly of the hard-wood varieties, while the timber growing 
on land of secondary formation—the effect of accretions—is principally cotton- 
wood. Wolf Island is of large area, containing about fifteen thousand acres of 
land, and, with the exception of some narrow accretions on its shores, is primitive 
land, and has the primitive forest growing on it. 

On the high land of the island there are the largest poplar, chincapin, oak, 
and black-jack trees growing, and primitive soil only has the constituent ele- 
ments to produce such timber. But this is not all, for trees of like kind and 
size are found on the Kentucky side on what is called the second bottom, near 
the: foot of the Tron Banks, which is about two feet higher than the bottom on 
which Columbus is located. There are no such trees on the Missouri shore. 
Those found there are of a different kind and much smaller growth. Besides. 
this, the high land on the island is on the same level with the second bottom on 
the Kentucky side, while it is four or five feet higher than the land on the Mis- 
souri side opposite the island and above it. In this state of the case, it would 
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seem clear that this second bottom and island were once parts of the same table 
of land, and, at some remote period, were separated by the formation of the 
east channel. In the nature of things, it is impossible to tell when this occurred,. 
nor is it necessary to decide that question, for, by the memory of living wit- 
nesses, we are enabled to determine that the east channel, or cut-off, as it should 
be called, was not the main channel down to 1820. 

If the testimony already noticed be not enough to prove this, there is the 
additional evidence furnished by the changes which the river has accomplished 
in the neighborhood of the island, within the recollection of many intelligent 
persons. These changes are important, and are shown on the map of H. G. Black 

(on this page), which has proved to be a correct representation both of the 
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The original banks of the river and island 
are represented by the continuous line; the 
present ones by the dotted line. 

A. The shaded parts, represent accretions 
or made land. 

B. Point once projecting from the Mis- 
souri shore, now washed away. 

C. Toney’s Point, once projecting from 
the Kentucky shore, now washed away. 


ii 


Ries Ap 


ty 


Re 
S 
a 
of “Ve 
“N BA 
Sy austtsssees, 4is4 
(a) ——— Q 
(oa) 
hm VWs 
= i& 
[ 


N Mi 


nud iy 
mn HW) 


cent 
Wil 


pn 


, 
Ky 


V¢0o 


1034 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


present and original position of the island, the river, and its banks. The ef- 
*410 fect of the evidence on this subject is, that the filling * up at the mouth of 

Town Creek, the washing away of the point above on the Missouri side, the 
abrasion of the Iron Banks, and the partial destruction of Toney’s Point, have 
operated to straighten the banks above the island on the Kentucky side, to bring 
the water closer to them, and, as a consequence, to cast it into the east channel. 
And that, before these projecting points were removed, and the accretions made 
at Town Creek, the water was thrown towards the Missouri side. This was 
necessarily so, as can readily be seen by an inspection of the map. In the 
original condition of the river the current must have been carried from the 
Missouri point to the Iron Banks opposite, and rebounded from them across 
to the Missouri side, so as to carry the channel west of Wolf Island. And it is 
equally clear that the changes which have occurred within this century have 
straightened the river and turned the channel to the east of the island. Can 
there be any need of further evidence to sustain the long-continued possession 
of Kentucky to the island, and are not the witnesses, who swear that in their 
time the main channel of the Mississippi River ran west of Wolf Island, abun- 
dantly fortified? 

But it is said, the maps of the early explorers of the river and the reports 
of travellers, prove the channel always to have been east of the island. The 
answer to this is, that evidence of this character is mere hearsay as to facts 
within the memory of witnesses, and if this consideration does not exclude all 
the books and maps since 1800, it certainly renders them of little value in the 
determination of the question in dispute. If such evidence differs from that of 
living witnesses, based on facts, the latter is to be preferred. Can there be a 
doubt that it would be wrong in principle, to dispossess a party of property on 
the mere statements—not sworn to—of travellers and explorers, when living 
witnesses, testifying under oath and subject to cross-examination, and the 
physical facts of the case, contradict them? 

But, it is claimed the books and maps which antedate human testimony, estab- 

lish the right of Missouri to this island. If this be so, there is recent author- 
*411 ity for saying they are * unreliable. In 1861 Captain Humphreys and Lieu- 

tenant Abbott, of the corps of Topographical Engineers, submitted to the 
proper bureau of the War Department, a report based on actual surveys and inves- 
tigations, upon the physics and hydraulics of the Mississippi River, which they 
were directed to make by Congress. In speaking on the subject of the changes in 
the river,t they say: “These changes have been constantly going on since the 
settlement of the country, but the old maps and records are so defective, that 
it is impossible to determine much about those which occurred prior to 1800.” 
In the face of this. report, authorized by the government, and prepared with 
great learning and industry, how can we allow the books and maps published 
prior to this century, to have any weight in the decision of this controversy? 

Without pursuing the investigation further, on full consideration of all the 


evidence in the case, we are satisfied the State of Missouri has no just claim to 
the possession of Wolf Island. 


It is therefore ordered that the bill be 
DISMISSED. 
1 Page 104. 
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Supreme Court of the United States, 1876. 


[93 United States, 4.] 


1. The compact between South Carolina and Georgia, made in 1787, by which it was agreed 
that the boundary between the two States should be the northern branch or stream of 
the Savannah River, and that the navigation of the river along a specified channel 
should for ever be equally free to the citizens of both States, and exempt from 
hinderance, interruption, or molestation, attempted to be enforced by one State on the 
citizens of the other, has no effect upon the subsequent constitutional provision that 
Congress shall have power to regulate commerce with foreign nations and among 
the several States. 

2. Congress has the same power over the Savannah River that it has over the other navigable 
waters of the United States. 

3. The right to regulate commerce includes the right to regulate navigation, and hence to 
regulate and improve navigable rivers and ports on such rivers. 

4. Congress has power to close one of several channels in a navigable stream, if, in its 
judgment, the navigation of the river will be thereby improved. It may declare that 
an actual obstruction is not, in the view of the law, an illegal one. 

5. An appropriation for the improvement of a harbor on a navigable river, “to be expended 

under the direction of the Secretary of War,” confers upon that officer the discretion 

*5 to determine the mode of improvement, and * authorizes the diversion of the water 

from one channel into another, if in his judgment such is the best mode. By such di- 
version preference is not given to the ports of one State over those of another. Quere, 
Whether a State suing for the prevention of a nuisance in a navigable river, which is one 
of its boundaries, must not aver and show that she sustains some special and peculiar 
injury thereby, such as would enable a private person to maintain a similar action. 


Tus is a bill in equity, filed in this court by the State of South Carolina, 
praying for an injunction restraining the State of Georgia, Alonzo Taft (Secre- 
tary of War), A. A. Humphries (chief of the corps of engineers United States 
army), Q. A. Gilmore (lieutenant-colonel of that corps), and their agents and 
subordinates, from “obstructing or interrupting” the navigation of the Savannah 
River, in violation of the compact entered into between the States of South 
Carolina and Georgia on the twenty-fourth day of April, 1787. The first and 
second articles of that compact are as follows :— 


“ARTICLE 1. The most northern branch or stream of the river Savannah, 
from the sea or mouth of such stream to the fork or confluence of the rivers 
now called Tugoloo and Keowee, and from thence, the most northern branch or 
stream of the said river Tugoloo, till it intersects the northern boundary-line of 
South Carolina, if the said branch or stream extends so far north, reserving all 
the islands in the said rivers Tugoloo and Savannah to Georgia; but if the head 
spring or source of any branch or stream of the said river Tugoloo does not 
extend to the north boundary-line of South Carolina, then a west line to the 
Mississippi, to be drawn from the head spring or source of the said branch or 
stream of Tugoloo River which extends to the highest northern latitude, shall, for 
ever hereafter, form the separation, limit, and boundary between the States of 
South Carolina and Georgia. 
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“Arr, 2. The navigation of the river Savannah, at and from the bar and 
mouth, along the north-east side of Cockspur Island, and up the direct course 
of the main northern channel, along the northern side of Hutchinson’s Island, 
opposite the town of Savannah, to the upper end of the said island, and from 
thence up the bed or principal stream of the said river to the confluence of the 
rivers Tugoloo and Keowee, and from the confluence up the channel of the most 
northern stream of Tugoloo River to its source, and back again by the same 

channel to the Atlantic Ocean, is hereby declared to be henceforth equally 
16) free to the citizens of * both States, and exempt from all duties, tolls, hin- 

derance, interruption, or molestation whatsoever attempted to be enforced 
by one State on the citizens of the other, and all the rest of the river Savannah to 
the southward of the foregoing description is acknowledged to be the exclusive 
right of the State of Georgia.” 


Congress enacted June 23, 1874: “That the following sums of money be, 
and are hereby, appropriated to be paid out of any money in the treasury not 
otherwise appropriated, to be expended under the direction of the Secretary of 
War, for the repair, preservation, and completion of the following public works 
hereinafter named.” 

“For continuing the improvement of the harbor of Savannah, $50,000.” 18 
Stat. 240. 

The act of March 3, 1875 (18 id. 459), contains the following appropriation: 
“For the improvement of the harbor at Savannah, Ga., $70,000.” 

The work which the bill seeks to arrest is doing pursuant to the authority 
conferred by these acts. 

The Savannah River, where it flows past the city of Savannah, is divided 
into two channels by Hutchinson’s Island, which extends above and below the 
city, with a length of about six miles, and a width, where widest, of one mile or 
more. Of these channels, the more northerly is known as Back River, whilst 
that which passes immediately by the city of Savannah is called Front River. 

The improvement consists in the construction of a crib dam at a poiut known 
as the “Cross Tides,” for the purpose, by diverting a sufficient quantity of the 
water passing through the Back River into the Front River channel, of securing 
to the city a depth of fifteen feet at low water. 


Mr. Wiliam Henry Trescot and Mr. Philip Phillips for the complainant. - 

1. The terms of the treaty of Beaufort are perpetual. Biordan & Duane, 
USS: Laws; vol. i; 1 Stat. So. Ca.; Wheaton’s Int. Law, pt. 2, c. 2, sect. 268; 
Heffter, Droit Int, 170; Chirac v. Chirac, 2 Wheat, 259; Chappell’s Historical 
Mis. of Georgia, pt. 2, 65; Bancroft, vol. viii. 137; vol. ix. 257; Articles of Con- 

federation, Amer. Archives, vol. iv. 352-359. 
sf 2. Georgia and South Carolina were competent to execute * that treaty. 
Articles of Confederation ; Harcourt v. Gaillard, 12 Wheat. 523 ; Spooner v. 
McConnell, 1 McLean, 347 ; Journal American Congress, vol. iv.; 2 Stat. 57. 

3. The adoption of the Federal Constitution did not abrogate the treaty. 
Constitution of United States; Spooner v. McConnell, supra; Ordinance of 1787; 
Wilson v. Blackbird Creek Co. 3 Pet. 245; Hogg v. Zanesville Manuf. Co. § 
Ohio, 410; Woodbourn v. Kilbourn Manuf. Co., 1 Abb. 158; Pollard v. Hogan's 
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Lessee, 3 How. 212; Permolli v. First Municipality, id. 589; Strader v. Graham, 
10 id. 82; Dred Scott, 19 id. 396; Howard v. Ingersoll, 13 id. 405; American State 
Papers, Public Lands, vol. i. 103; President’s Message, 1835, Dec. 8, Senate Doc. 
1, p. 108; Engineer Report, 1838, MSS.; President’s Message, February, 1840, 
Doc. 2; id. July, 1850, Ex. Doc. 19; Appropriation Acts, 1828-73 ; Annual Report, 
Gen. Gilmore, 1873, pp. 16, 17; Gilman v. Philadelphia, 3 Wall. 928; Fowler v. 
Lindsey, 3 Dall. 411. 

4. The acts of Congress should be so construed and executed as not to invade 
the rights of the State under the compact (Aldridge v. Williams, 3 How. 24; 
Savings-Bank v. United States, 19 Wall. 237; Fisher v. Umited States, 2 Cranch, 
385; United States v. Kirby, 7 Wall. 486; Dash v. Vankleek, 7 Johns, 502; 
Cohens v. Virginia, 6 Wheat. 264; Comm. v. Dounes, 24 Pick. 230), or to give 
preference to the ports of one State over those of another. 

5. The State is the proper party complainant. Georgetown v. Canal Co., 
12 Pet. 91; Cohens v. Virginia, 6 Wheat. 264; Georgia v. Stanton, 6 Wall. 75. 

6. The equity side of the court is properly invoked. Wheeling Bridge Case, 
13 How. 560; Georgetown v. Canal Co., supra. 

7. The court will not enter into the question as to the degree of the obstruc- 
tion. Green v. Biddle, 8 Wheat. 2; King v. Ward, 4 Ad. & El. 384. 

Mr. Solicitor-General Phillips, contra. 

1. South Carolina and Georgia, by becoming members of the Union, stripped 
themselves of all power under the second article of their agreement of 1787, 

when the United States undertook to regulate the navigation of the river. 
*8 Both States * were, thereafter, excluded from interference with it. Cooley 

v. Board of Wardens of Port of Philadelphia et al., 12 How. 299; Gilman 
v. Philadelphia, 3 Wall. 713; Crandall v. State of Nevada, 9 id. 35. 

2. That agreement confers no present rights upon citizens of South Carolina 
to navigate the Savannah. Their rights, in common with those of all citizens 
of the United States, are perfect under the Constitution, and cannot be vindicated 
by a suit in the name of the State. 

3. When a State brings suit in a court of the United States, it appears in its 
private capacity, is treated as other litigants, and must make out such a cause of 
action as would entitle them, under the same circumstances, to recover. Penn- 
sylvania v. The Wheeling and Belmont Bridge Co., 18 How. 518; City of George- 
town v. The Alexandria Canal Co., 12 Pet. 91. The property rights of South 
Carolina are not involved, and there is no pretence of any apprehended damage 
to them by reason of this pretended obstruction. The only ground of complaint 
is, that the interests of her citizens may be thereby injuriously affected. 

4. The navigation of the Savannah River will not be obstructed by the con- 
templated mode of improvement. The plan therefor adopted after thorough 
examination by experienced and skilful engineers, and approved by the appropri- 
ate committees of the two houses, received the ultimate sanction of Congress. 
That body has the unquestionable power to improve the navigable waters of the 
United States, and is the exclusive judge of the most expedient mode of exercis- 
ing it. Full discretion in the expenditure of the sum appropriated has been 
confided to the Secretary of War, who will carry out that plan. It is an idle 

pretence, that, by so doing, preference will be given to the ports of one State over 
those of another. 


Mr. Justice Stronc delivered the opinion of the court. 

We do not perceive that, in this suit, the State of South Carolina stands in 
any better position than that which she would occupy if the compact of 1787 
between herself and Georgia had never been made. That compact defined the 
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*9 boundary between the two States as the most northern branch * or stream 
of the river Savannah from the sea, or mouth of the stream, to the fork or 
confluence of the rivers then called Tugoloo and Keowee. The second article de- 
clared that the navigation of the river Savannah, at and from the bar and mouth, 
along the north-east side of Cockspur Island, and up the direct course of the main 
northern channel, along the northern side of Hutchinson’s Island, opposite the town 
of Savannah, to the upper end of said island, and from thence up the bed or 
principal stream of the said river to the confluence of the rivers Tugoloo and 
Keowee, . . . should thenceforth be equally free to the citizens of both States, 
and exempt from all duties, tolls, hinderance, interruption, or molestation what- 
soever, attempted to be enforced by one State on the citizens of the other. Un- 
doubtedly this assured to the citizens of the two States the free and unobstructed 
navigation of the channel described, precisely the same right which they would 
have possessed had the original charters of the two provinces, Georgia and South 
Carolina, fixed the Savannah River as the boundary between them. It needed 
no compact to give to the citizens of adjoining States a right to the free and unob- 
structed navigation of a navigable river which was the boundary between them. 
But it matters not to this case how the right was acquired, whether under the 
compact or not, or what the extent of the right of South Carolina was in 1787. 
After the treaty between the two States was made, both the parties to it became 
members of the United States. Both adopted the Federal Constitution, and 
thereby joined in delegating to the general government the right to “regulate com- 
merce with foreign nations, and among the several States.” Whatever, therefore, 
may have been their rights in the navigation of the Savannah River before they 
entered the Union, either as between themselves or against others, they both 
agreed that Congress might thereafter do every thing which is within the power 
thus delegated. That the power to regulate inter-State commerce, and commerce 
with foreign nations, conferred upon Congress by the Constitution, extends to 
the control of navigable rivers between States,—rivers that are accessible from 
other States, at least to the extent of improving their navigability,—has not 

*10 been questioned during the argument, nor could it be with any show of * rea- 
son. From an early period in the history of the government, it has been so 
understood and determined. Prior to the adoption of the Federal Constitution, the 
States of South Carolina and Georgia together had complete dominion over the 
navigation of the Savannah River. By mutual agreement they might have regu- 
lated it as they pleased. It was in their power to prescribe, not merely on what 
conditions commerce might be conducted upon the stream, but also how the river 
might be navigated, and whether it might be navigated at all. They could have 
determined that all vessels passing up and down the stream should pursue a 
defined course, and that they should pass along one channel rather than another, 
where there were two. _ They had plenary authority to make improvements in 
the bed of the river, to divert the water from one channel to another, and to plant 
obstructions therein at their will. This will not be denied; but the power to 
regulate commerce,” conferred by the Constitution upon ‘Congress, is that which 
previously existed in the States. As was said in Gilman v. Philadelphia, 3 Wall. 
724, “Commerce includes navigation. The power to regulate commerce compre- 
hends the control for that purpose, and to the extent necessary, of all the navi- 
gable rivers of the United States which are accessible from a State other than 
those in which they lie. For this purpose they are the public property of the 
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nation, and subject to all the requisite legislation by Congress. This necessarily 
includes the power to keep these open and free from any obstruction to their 
navigation interposed by the States, or otherwise; to remove such obstructions 
where they exist; and to provide, by such sanctions as they may deem proper, 
against the occurrence of the evil and for the punishment of the offenders. For 
these purposes Congress possesses all the powers which existed in the States 
before the adoption of the national Constitution, and which have always existed 
in the Parliament of England.’ Such has uniformly been the construction given 
to that clause of the Constitution which confers upon Congress the power to 
regulate commerce. 
But it is insisted on behalf of the complainant, that, though Congress may have 
the power to remove obstructions in the navigable waters of the United 
*11 States, it has no right to * authorize placing obstructions therein; that 
while it may improve navigation, it may not impede or destroy it. Were 
this conceded, it could rot affect our judgment of the present case. The record 
exhibits that immediately above the city of Savannah the river is divided by 
Hutchinson’s Island, and that there is a natural channel on each side of the 
island, both uniting at the head. The obstruction complained of is at the point 
of divergence of the two channels, and its purpose and probable effect are to 
improve the southern channel at the expense of the northern, by increasing the 
flow of the water through the former, thus increasing its depth and water-way, 
as also the scouring effects of the current. ‘The action of the defendants is not, 
therefore, the destruction of the navigation of the river. True, it is obstructing 
the water-way of one of its channels, and compelling navigation to use the other 
channel; but is it a means employed to render navigation of the river more con- 
venient,—a mode of improvement not uncommon. The two channels are not 
two rivers, and closing one for the improvement of the other is in no just or 
legal sense destroying or impeding the navigation. If it were, every structure 
erected in the bed of the river, whether in the channel or not, would be an 
obstruction. It might be a light-house erected on a submerged sand-bank, or a 
jetty pushed out into the stream to narrow the water-way, and increase the depth 
of water and the direction and the force of the current, or the pier of a bridge 
standing where vessels now pass, and where they can pass only at very high 
water. The impediments to navigation caused by such structures are, it is true, 
in one sense, obstructions to navigation; but, so far as they tend to facilitate 
commerce, it is not claimed that they are unlawful. In what respect, except in 
degree, do they differ from the acts and constructions of which the plaintiff 
complains? All of them are obstructions to the natural flow of the river, yet all, 
except the pier, are improvements to its navigability, and consequently they add 
new facilities to the conduct of commerce. It is not, however, to be conceded 
that Congress has no power to order obstructions to be placed in the navigable 
waters of the United States, either to assist navigation or to change its direction 
by forcing it into one channel of a river rather than the other. It may 
*12 build * lighthouses in the bed of the stream. It may construct jetties. It 
may require all navigators to pass along a prescribed channel, and may 
close any other channel to their passage. If, as we have said, the United States 
have succeeded to the power and rights of the several States, so far as control over 
inter-State and foreign commerce is concerned, this is not to be doubted. Might not 
the States of South Carolina and Georgia, by mutual agreement, have constructed a 
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dam across the cross-tides between Hutchinson and Argyle Island, and thus have 
confined the navigation of the Savannah River to the southern channel? Might 
they not have done this before they surrendered to the Federal government a por- 
tion of their sovereignty? Might they not have constructed jetties, or manipulated 
the river, so that commerce could have been carried on exclusively through the 
southern channel, on the south side of Hutchinson Island? It is not thought that 
these questions can be answered in the negative. Then why may not Congress, 
succeeding, as it has done, to the authority of the States, do the same thing? 
Why may it not confine the navigation of the river to the channel south of 
Hutchinson’s Island; and why is this not a regulation of commerce, if commerce 
includes navigation? We think it is such a regulation. 

Upon this subject the case of Pennsylvania v. The Wheeling and Belmont 
Bridge Co., 18 How. 421, is instructive. There it was ruled that the power of 
Congress to regulate commerce includes the regulation of intercourse and naviga- 
tion, and consequently the power to determine what shall or shall not be deemed, 
in the judgment of law, an obstruction of navigation. It was, therefore, decided 
that an act of Congress declaring a bridge over the Ohio River, which in fact 
did impede steamboat navigation, to be a lawful structure, and requiring the 
officers and crews of vessels navigating the river to regulate their vessels so as 
not to interfere with the elevation and construction of the bridge, was a legitimate 
exercise of the power of Congress to regulate Commerce. 

It was further ruled that the act was not in conflict with the provision of the 

Constitution, which declares that no preference shall be given by any regu- 
*13 lation of commerce or revenue * to the ports of one State over those of 

another. The judgment in that case is, also, a sufficient answer to the claim 
made by the present complainant, that closing the channel on the South Carolina 
side of Hutchinson’s Island is a preference given to the ports of Georgia forbidden 
by this clause of the Constitution. It was there said that the prohibition of such a 
preference does not extend to acts which may directly benefit the ports of one State 
and only incidentally injuriously affect those of another, such as the improvement 
of rivers and harbors, the erection of light-houses, and other facilities of com- 
merce. “It will not do,” said the court, “to say that the exercise of an admitted 
power of Congress conferred by the Constitution is to be withheld, if it appears or 
can be shown that the effect and operation of the law may incidentally extend be- 
yond the limitation of the power.” The case of The Clinton Bridge, 10 Wall. 454, 
is in full accord with this decision. It asserts plainly the power of Congress to 
declare what is and what is not an illegal obstruction in a navigable stream. . 

The plaintiff next contends that if Congress has the power to authorize the 
construction of the work in contemplation and in progress, whereby the water 
will be diverted from. the northern into the southern channel of the river, no such 
authority has been given. With this we cannot concur. By an act of Congress 
of June 23, 1874, an appropriation was made of $50,000, to be expended under the 
direction of the Secretary of War, for the repair, preservation, and completion 
of certain public works, and, inter alia, “for the improvement of the harbor of Sa- 
vannah.’ ; The act of March 3, 1875, made an additional appropriation of $70,000, 

for the improvement of the harbor of Savannah, Georgia.” It is true that neither 
of these acts directed the manner in which these appropriations should be ex- 
pended. The mode of improving the harbor was left to the discretion of the 
Secretary of War, and the mode adopted under his supervision plainly tends to 
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the improvement contemplated. We know judicially the fact that the harbor is 
the river in front of the city, and the case, as exhibited by the pleadings, reveals 
that the acts of which the plaintiff complains tend directly to increase the volume 
of water in the channel opposite the city, as well as the width of the water- 
*14 way. Without * relying at all upon the report of the engineers, which was 
before Congress, and which recommended precisely what was done, we can 
come to no other conclusion than that the defendants are acting within the 
authority of the statutes, and that the structure at the cross-tides intended to divert 
the water from the northern channel into the southern is, in the judgment of the 
law, no illegal obstruction. The plaintiff has, therefore, made no case sufficient to 
justify an injunction, even if the State is in a position to ask for it.- 1 
But, in resting our judgment upon this ground, we are not to be understood 
as admitting that a State, when suing in this court for the prevention of a 
nuisance in a navigable river of the United States, must not aver and show that 
it will sustain some special and peculiar injury therefrom, such as would enable a 
private person to maintain a similar action in another court. Upon that subject we 
express no opinion. It is sufficient for the present case to hold, as we do, that 
the acts of the defendants, of which South Carolina complains, are not unlawful, 
and consequently that there is no nuisance against which an injunction should be 
granted. 
The special injunction heretofore ordered is dissolved, and the 
Bill dismissed. 


State of New Hampshire v. State of Louisiana and Others. 
State of New York v. State of Louisiana and Others. 


Supreme Court of the United States, 1883. 


[108 United States, 76.] 


1. The history of article XI. of the amendment to the Constitution which provides that the 
judicial power of the federal courts shall not extend to suits against a State by a citizen 
of another State, or by citizens or subjects of a foreign State, and the causes which 
led to its adoption, reviewed. 

. Unless the State prosecuted consents, that amendment prohibits the court from enter- 

. taining jurisdiction of a cause in which one State seeks relief against another State 
on behalf of its citizens, in a matter in which the State prosecuting has no interest 
of its own. One State cannot create a controversy with another State, within the 
meaning of that term as used in the judicial clauses of the Constitution, by assuming 
the prosecution of debts owing by the other States to its citizens. 

3. The relation of one of the United States to its citizens is not that of an independent 
sovereign State to its citizens. A sovereign State seeking redress of another sovereign 
State on behalf of its citizens can resort to war on refusal, which a State cannot do. 

4. The qualifications of the duty of a sovereign State to assume the collection of the debts 
of its citizens from another sovereign State considered and stated. 


i) 
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The case on which the opinion is given is thus stated by the court. 
On the 18th of July, 1879, the general court of New Hampshire passed an 
act, of which the following is a copy: 


“An Act to protect the rights of citizens of this state, holding claims against 
other States. 


“Be it enacted by the Senate and House of Representatives in General Court 
convened. 


Section 1. Whenever any citizen of the State shall be the owner of any claim 
against any of the United States of America, arising upon a written obligation 
to pay money issued by such State, which obligation shall be past due and unpaid, 

such citizen holding such claim may assign the same to the State of New 
«77. Hampshire, and deposit the assignment thereof, duly executed * and ac- 

knowledged in the form and manner provided for the execution and ac- 
knowledgment of deeds of real estate by the laws of this State, together with all 
the evidence necessary to substantiate such claim, with the attorney-general of the 
State. 

Src. 2. Upon such deposit being made, it shall be the duty of the attorney- 
general to examine such claim and the evidence thereof, and if, in his opinion, 
there is a valid claim which shall be just and equitable to enforce, vested by such 
assignment in the State of New Hampshire, he, the attorney-general, shall, upon 
the assignor of such claim depositing with him such sum as he, the said attorney- 
general, shall deem necessary to cover the expenses and disbursements incident 
to, or which may become incident to the collection of said claim, bring such suits, 
actions or proceedings in the name of the State of New Hampshire, in the Su- 
preme Court of the United States, as he, the said attorney-general, shall deem 
necessary for the recovery of the money due upon such claim; and it shall be the 
duty of the said attorney-general to prosecute such action or actions to final judg- 
ment, and to take such other steps as may be necessary after judgment for the col- 
lection of said claim, and to carry such judgment into effect, or, with the consent of 
the assignor, to compromise, adjust, and settle such claim before or after judgment. 

“Sec. 3. Nothing in this act shall authorize the expenditure of any money 
belonging to this State, but the expenses of said proceedings shall be paid by the 
assignor of such claim; and the assignor of such claim may associate with the 
attorney-general in the prosecution thereof, in the name of the State of New 
Hampshire, such other counsel as the said assignor may deem necessary, but the 
State shall not be liable for the fees of such counsel, or any part thereof. 

“Sec. 4. The attorney-general shall keep all moneys collected upon such claim, 
or by reason of any compromise of any such claim, separate and apart from any 
other moneys of this State which may be in his hands, and shall deposit the same 
to his own credit, as special trustee under this act, in such bank or banks as he 
shall select; and the said attorney-general shall pay to the assignor of such 
claims all such sums of money as may be recovered by him in compromise or 
settlement of such claims, deducting therefrom all expenses incurred by said 

attorney not before that time paid by the assignor. ; 
*78 * “Sec. 5. This act shall take effect on its passage.” 
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Under this act six of the consolidated bonds of the State of Louisiana, par- 
ticularly described in the cases of State ex rel. Elliott v. Jumel and Elliott v. 
Wiltz, 107 U. S. 711, were assigned to the State of New Hampshire by one of iis 
citizens. This assignment was made for the purposes contemplated in the act, 
and passed to the State no other or different title than it would acquire in that 
way. After the assignment was perfected a bill in equity was filed in this court 
in the name of the State of New Hampshire, as complainant, against the State 
of Louisiana and the several officers of that State who compose the board of liqui- 
dation provided for in the act authorizing the issue of the bonds. The aver- 
ments in the bill were substantially the same as those in Elliott v. Jumel, save 
only that in this case the ownership of the bonds specially involved was stated to 
be in New Hampshire, while in that it was in Elliott and his associates. The 
prayer was in substance for a decree that the bonds and the act and con- 
stitutional amendment of 1874 constitute a valid contract between Louisiana and 
the holders of its bonds; that the defendants and each of them might be pro- 
hibited from diverting the proceeds of the taxes levied under the act from the 
payment of the interest, and that the provisions of the debt ordinance of 1879 might 
be adjudged void and of no effect, because they impaired the obligation of the 
contract. The bill was signed in the name of New Hampshire by the attorney- 
general of that State and also by the same counsel who appeared for Elliott, 
Gwynn & Walker in their suit in equity reported in 107 U. S. 

On the 15th of May, 1880, the legislature of New York passed the follow- 
ing act: 


“Aw Acr to protect the rights of citizens of this State owning and holding claims 
against other States. 


“The people of the State of New York, represented in Senate and Assembly, 
do enact as follows: 


“Section 1. Any citizen of this State, being the owner and holder of 
*79 any valid claim against any of the United States of * America, arising upon 
a written obligation to pay money, made, executed, and delivered by such 
State, which obligation shall be past due and unpaid, may assign the same to the 
State of New York, and deliver the assignment thereof to the attorney-general of 
the State. Such assignment shall be in writing, and shall be duly acknowledged 
before an officer authorized to take the acknowledgment of deeds, and the certifi- 
cate of such acknowledgment shall be duly indorsed upon such assignment before 
the delivery thereof. Every such assignment shall contain a guaranty, on the 
part of the assignor, to be approved by the attorney-general, of the expenses of 
the collection of such claim, and it shall be the duty of the attorney-general, on 
receiving such assignment, to require on behalf of such assignor, such security 
for said guaranty as he shall deem adequate. 

“Src. 2. Upon the execution and delivery of such assignment, in the manner 
provided for in section one of this act, and furnishing the security as in said section 
provided, and the delivery of such claim to him, the attorney-general shall bring 
and prosecute such action or proceeding, in the name of the State of New York, 
as shall be necessary for the recovery of the money due on such claim, and the 
said attorney-general shall prosecute such action or proceeding to final judg- 
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ment, and shall take such proceedings after judgment as may be necessary to 
effectuate the same. 

“Src. 3. The attorney-general shall forthwith deliver to the treasurer of 
the State, for the use of such ‘assignor, all moneys collected upon such claim, 
first deducting therefrom all expenses incurred by him in the collection thereof, 
and said assignor, or his legal representatives, shall be paid said money by said 
treasurer upon producing the check or draft therefor of the attorney-general to 
his or their order and proof of his or their identity. 

“Sec. 4. This act shall take effect immediately.” 


i 

On the 20th of April, 1881, E. K. Goodnow and Benj. Graham, being the 
holders and owners of thirty coupons cut from ten of the consolidated bonds of 
Louisiana falling due January Ist, 1880, July Ist, 1880, and January 1st, 1881, 
assigned them to the State of New York by an instrument in writing, of which 
the following is a copy: 


*80° * “Know all men by these presents, that we, the undersigned, citizens of 

the State of New York, being the owners and holders of valid claims against 

the State of Louisiana, arising upon written obligations to pay money, made, exe- 

cuted, and delivered by the State of Louisiana, and now past due and unpaid, 

being the coupons hereto annexed, in consideration of one dollar to each of us 

paid by the State of New York, and for other good and valuable considerations, 

hereby assign and transfer the said claims and coupons to the State of New York. 

“And we do hereby covenant with the said State that if an attempt is made 

by it to collect the said claim from the State of Louisiana we will pay all the 
expenses of the collection of the same. 

“In witness whereof we have hereunto set our hands and affixed our seals 
this twentieth day of April, in the year of our Lord one thousand eight hundred 
and eighty-one. 

“E. Ky Goopnow. —[i.%s.] 
“BENJ. GRAHAM. [L. s.] 
“Sealed and delivered in presence of— 
“FRANK M. Carson,” 


Thereupon the State of New York, on the 25th of April, filed in this court 
a bill in equity against the State of Louisiana and the officers of the State com- 
posing the board of liquidation, with substantially the same averments and the 
same prayer as in that of the State of New Hampshire. There was, however, a 
statement in this bill not in the other, to the effect that many of the consolidated 
bonds were issued to citizens of the State of New York in exchange for old bonds 
of Louisiana which they held, and that citizens of New York now hold and 


own bonds of the same class to a large amount. Testimony has been taken in 
support of this averment. 


Mr. Wheeler H. Peckham for the State of New Hampshire—I. The con- 
troversy is one arising on a contract. This species of controversy is within the 
jurisdiction of the court—II. The particular contracts are negotiable instruments 

of which the State by assignment is legal owner, and in the suit is the real 
*81 party in interest, whether the transfer was an * actual sale or merely color- 
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able. Sheridan v. The Mayor, 68 N. Y. 30; Mercer County v. Hackett, 1 Wall. 83; 
Nat. Bank v. Texas, 20 Wall. 72; Edwards on Bills, 130-132; Hays v. Hathorn, 
74 N. Y. 468.—III. The remedy is not sought against the State, but against 
other defendants to restrain them from diversion of funds. If the State can- 
not be made a party, a court of equity will proceed without it. Board of Liqui- 
dators v. McComb, 92 U. S: 531. New Hampshire seeks only the relief which 
would be granted in a suit between individuals in a circuit court. Louisiana had 
power to issue these bonds; New Hampshire power to acquire them. United 
States v. Bank, 15 Pet. 377; Union Branch Railroad Company v. East Tennessee, 
&c., Railroad Company, 14 Geo. 327. The creditor State is entitled here to 
the same remedies against the debtor State, which one individual would have 
against another in a circuit court—IV. The fact that the ownership is acquired 
under a statute does not oust the jurisdiction. No citizen of one country can 
sue in the courts of his own country any other State or sovereignty, nor can he 
sue such other State in its own courts. He must resort to his sovereign (4. ¢., 
New Hampshire), for redress; and under the federative system this court, in 
a controversy between States, takes the place of the last resort of independent 
nations. Rhode Island v. Massachusetts, 12 Peters, 657.—V. This jurisdiction 
extends even to political questions between States, when a judicial question arises 
for their settlement. Mhode Island v. Massachusetts, ubi sup.; Virginia v. West 
Virginia, 11 Wall. 39. Mr. Peckham also discussed some provisions of the Con- 
stitution of Louisiana, and the peremptory remedies sought for. 


Mr. Leshe W. Russell, Attorney-General of New York, Mr. David Dudley 
Field and Mr. William A. Duer, for the State of New York.—The parties to the 
controversy, the States of New York and Louisiana; and the officers of the latter 
charged with the assessment and collection of taxes and payment of the debt; the 
subject of the controversy—a contract by the State of Louisiana for the payment of 

money ; and the remedies sought for the enforcement of that contract are 
*82 all * within the jurisdiction of the court when properly brought before it. 

—I. A State of this Union can implead another State in this court for a 
money demand. Van Stophorst v. Maryland, 2 Dallas, 401; Oswald v. New York, 
2 Dallas, 401, 402 and 415; Chisholm v. Georgia, 2 Dallas, 419; Grayson v. Vir- 
ginia, 3 Dallas, 320; Hollingsworth v. Virgima, 3 Dallas, 378; Huger v. South 
Carolina, 3 Dallas, 339; Cutting v. South Carolina, 2 Dallas, 415, note; New York 
v. Connecticut, 4 Dallas, 1—II. The assignment of the demand for the purpose of 
suing does not affect this right. The right and duty of every sovereign State, on 
behalf of its citizens, to call upon any other sovereign State for the fulfilment of its 
obligations to those citizens, is an established rule of international law. Our own 
country has acted upon it so often, that with us it is no longer an open question. 
Our diplomatic correspondence is full of references to it. The argument cites also 
Stat. 4 Hen. IV. ch. 7; Ordonance de la Marine, 1681; Grotius, B. 3 ch. 2, sec. 5 
subdivision 2; Vattel, book 2, ch. 18, page 347, with Ingersoll’s notes, 1869; 
Rives’ Life of Madison, vol. 1, 564; vol. 2, 41; Manning’s Law of Nations, 150 
(Amos edition) ; 2 Twiss’ Law of Nations, sec. 11; 2 Phil. Int. Law, 8; The 
Federalist. The extent of the jurisdiction over controversies between the States, 
and the manner of exercising it, have been so often considered by the court, that 
a reference to the cases is hardly necessary. Thus the suit of New Jersey against 
New York, begun in 1830, appears three times in the reports, and that of Rhode 
Island against Massachusetts, begun in 1832, appears five times. New Jersey v. 
New York, 3 Pet. 461; 5 Pet. 284, where Chief Justice Marshall goes over the 
subject, and 6 Pet. 323; Rhode Island v. Massachusetts, 12 Pet. 657, where the 
jurisdiction was considered at length by Mr. Justice Baldwin; 13 Pet. 23, 14 Pet. 
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210, 15 Pet. 233, and 4 How. 591. In Poole v. Fleeger, 11 Pet. 185, 209, Mr. 
Justice Story, delivering the opinion of the court used this language respecting the 
rights of the States, under the law of nations, independent of the Constitu- 
tion. . . . “It cannot be doubted, that it is a part of the general right of sov- 
ereignty, belonging to independent nations, to establish and fix the disputed 
*83 boundaries between their respective * territories ; and the boundaries so es- 
tablished and fixed by compact between nations, become conclusive upon all 
the subjects and citizens thereof, and bind their rights and are to be treated, to all 
intents and purposes, as the true and real boundaries. This is a doctrine uni- 
versally recognized in the law and practice of nations. It is a right equally be- 
longing to the States of this Union, unless it has been surrendered under the 
Constitution of the United States. So far from there being any pretence of such 
a general surrender of the right, that it is expressly recognized by the Constitu- 
tion, and guarded in its exercise by a single limitation or restriction requiring 
the consent of Congress. The Constitution declares, that ‘No State shall, with- 
out the consent of Congress, enter into any agreement or compact with another 
State;’ thus plainly admitting that, with such consent it might be done; and in 
the present instance that consent has been expressly given. The compact, then, 
has full validity, and all the terms and conditions of it must be equally obliga- 
tory upon the citizens of both States."—III. Even if a suit cannot be main- 
tained against the State, its officers can be required to apply the money in 
their hands to the payment of interest. Kendall’s Case, 12 Pet. 527; the King 
v. Lord Commissioners, 5 Nev. and Man. 589; 6 Nev. and Man. 508.—IV. They 
may, also, in case the amount in their hands is insufficient for that purpose, be 
required to assess and collect a tax. Board Comrs. Knox County v. Aspinwall 
and others, 24 How. 376; Supervisors v. United States, 4 Wallace, 435; Von 
Hoffmann v. City of Quincy, 4 Wall. 535; City of Galena v. Amy, 5 Wall. 705; 
Walkley v. City of Muscatine, 6 Wall. 481; Mayor v. Lord, 9 Wall. 409; United 
States v. Boutwell, 17 Wall. 604; Heine v. Levee Commissioners, 19 Wall. 655; 
Loan Association v. Topeka, 20 Wall. 655; Board of Liquidation v. McComb, 
92 U. S. 531; United States v. Memphis, 97 U. S. 284; Memphis v. United 
States, 97 U.S. 293; Memphis v. Brown, 97 U. S. 300; United States v. Fort 
Scott, 99 U. S. 152; County of Greene v. Daniel, 102 U. S. 187; Louisiana v. 
New Orleans, 102 U. S. 203; Louisiana v. United States, 103 U. S. 289; Wolff 
v. New Orleans, 103 U. S. 358. 
*84 * Mr. J.C. Egan, Attorney-General of Louisiana, and Mr. John A. Camp- 
bell for the State of Louisiana.—I. The judicial power of the United States 
does not extend to suits against a State—II. An agreement by a State with an in- 
dividual creates no juridical obligation and no juridical relation between the par- 
ties. Federalist, No. 81 6 Webster’s Works, 537: 1 Calhoun’s Works, 260. The 
clause in the Constitution forbidding a State to impair the obligation of a contract 
has no application to such agreements. The term “contract” is narrower than the 
term “agreement.” A contract is an agreement which raises an obligation that 
can be enforced at law. Anson on Contracts, sec. 9; Pollock on Contracts, 6; 
Austin on Jurisprudence, 1016, 17. This distinction was known to the framers 
oer on they used language applicable to perfect obligations, 
ich ¢ _entorced at law, and which had no application to those imperfect 
obligations which men owe to themselves or their families, or their neighbors, 
pt PO aad es enforced at law. This distinction is recognized in the En- 
glish courts, Crouch v. Credit Foncier, L. R. 8 O. B. at page 384; and by French 
jurists, 42 Dalloz, Jurisp. Gen. Tresor public, No. 1105; and by this court, Bank 
of Umited States v. United States, 5 How. 382. He also cited 15 Laurent No 
424, p. 477; 1 Picot, Code Civ. p. 162-3; Larombiére des Obligations, 360-364 : 
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ib. 58-59; 1 Bentham’s Works, 148; Sturges v. Crowinshield, 4 Wheat. 122, 208; 
Dartmouth College v. Woodward, 4 Wheat. 518; Ogden v. Saunders, 12 Wheat. 
213, 332_—III. The United States enjoy immunity from suits as matter of right. 
United States v. Clarke, 8 Pet. 436; Briscoe v. Bank, 11 Pet. 257; United States 
v. McLemore, 4 How. 286; The Siren, 7 Wall. 152; The Davis, 10 Wall. 15; 
Carr v. United States, 98 U. S. 433; United States v. Thompson, ib. 486. An 
obligation to pay the debts contracted before the Constitution was inserted in 
article VI. It was part of the supreme law. But the creditors had no vinculum 
juris. Theirs were pacta que non habent causam civilem. This is a case strictly 
analogous to the case stated in the bill—IV. This is not a controversy between 

States. It is a vicarious controversy between individuals. Controversies be- 
*85 tween States have little resemblance * to those between individuals. They 

arise out of public relations and intercourse, and involve political rights. 
—V. Courts of chancery discourage suits that are artificially produced, and do not 
arise on the relations of the parties. The merchandise consisting merely of a faculty 
to come into court, is not allowed.—VI. The rule of chancery is that the immediate 
parties to a contract, or their successors, are necessary parties to a suit for its en- 
forcement. In this case the State is the only party indebted, or charged to be in- 
debted. The object of the bill is to establish a debt against her, to be paid out of 
money belonging to her. Shields v. Barrow, 17 How. 130; Coiron v. Millauden, 19 
How. 113; Pomeroy on Contracts, 546, 484-5, 491—VII. In the New York case 
an argument of a wider scope is presented; that the State of New York, having 
been a sovereign, and with powers to make war, issue letters of marque and 
reprisal, and otherwise to act in a belligerent way, resigned these powers into 
the control of the United States, to be held in trust, and therefore this court must 
make decrees in the cases in favor of the plaintiff, for judgment, making declara- 
tion of the default of Louisiana, and to subject her collecting agencies and 
accounting officers to the demands of the bill, and to compel the collection of 
taxes, to pay all the holders of coupons and bonds within the State of New York 
their interest and principal, from year to year, till the debt becomes due in 
A.D. 1914. No precedent of such a suit has been cited, and it must be admitted 
the present has the merit of originality and invention. It is opposed to the 
general practice of nations, and the testimony of the leading bankers of Great 
Britain and of the leading financiers of Europe; is a dissent and contradiction to 
any policy or right to use governmental power in such cases. Mr. Campbell 
reviewed the acts of government in such cases, and closed with an argument 
upon the constitutions of Louisiana. 


Mr. Peckham and Mr. Field replied. 


Mr. Cuter Justice WaIrEe delivered the opinion of the court. After stating 
the case he continued : 
*86 * The first question we have to settle is whether, upon the facts shown, 
these suits can be maintained in this court. 

Art. III., sec. 2, of the Constitution provides that the judicial power of the 
United States shall extend to “controversies between two or more States,” and 
“between a State and citizens of another State.’ By the same article and section 
it is also provided that in cases “in which a State shall be a party, the Supreme 
Court shall have original jurisdiction.” By the Judiciary Act of 1789, c. 20, sec. 
13, 1 Stat. 80, the Supreme Court was given “exclusive jurisdiction of all con- 
troversies of a civil nature, where a State is a party, except between a State and 
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its citizens ; and except also between a State and citizens of other States, or aliens, 
in which latter case it shall have original but not exclusive jurisdiction.” 

Such being the condition of the law, Alexander Chisholm, as executor of 
Robert Farquar, commenced an action of assumpsit in this court against the 
State of Georgia, and process was served on the governor and attorney-general. 
Chisholm v. Georgia, 2 Dall. 419. On the 11th of August, 1792, after the process 
was thus served on Mr. Randolph, the attorney-general of the United States, 
as counsel for the plaintiff, moved for a judgment by default on the fourth day 
of the next term, unless the State should then, after notice, show cause to the 
contrary. At the next term Mr. Ingersoll and Mr. Dallas presented a written 
remonstrance and protestation on behalf of the State against the exercise of 
jurisdiction, but in consequence of positive instructions they declined to argue 
the question. Mr. Randolph, thereupon, proceeded alone, and in opening his 
argument said, “I did not want the remonstrance of Georgia, to satisfy me that 
the motion which I have made is unpopular. Before the remonstrance was read, 
I had learnt from the acts of another State, whose will must always be dear 
to me, that she too condemned it.” 

On the 19th of February, 1793, the judgment of the court was announced, 
and the jurisdiction sustained, four of the justices being in favor of granting 
the motion and one against it. All the justices who heard the case filed opinions, 

some of which were very elaborate, and it is evident the subject received 
*87  ™* the most careful consideration. Mr. Justice Wilson in his opinion uses. 
this language, p. 465: 


“Another declared object (of the Constitution) is, ‘to establish justice.’ This 
points, in a particular manner, to the judicial authority. And when we view this 
object in conjunction with the declaration, ‘that no State shall pass a law impair- 
ing the obligation of contracts,’ we shall probably think, that this object points, 
in a particular manner, to the jurisdiction of the court over the several States. 
What good purpose could this constitutional provision secure, if a State might 
pass a law impairing the obligation of its own contracts; and be amenable for 
such a violation of right, to no controlling judiciary power?” 


And Chief Justice Jay, p. 479: 


“The extension of the judiciary power of the United States to such con- 
troversies, appears to me to be wise, because it is honest, and because it is useful. 
It is honest, because it provides for doing justice without respect to persons, and 
by securing individual citizens, as well as States, in their respective rights, per- 
forms the promise which every government makes to every free citizen, of equal 
justice and protection. It is useful, because it is honest, because it leaves not 
even the most obscure and friendless citizen without means of obtaining justice: 
from a neighboring State; because it obviates occasions of quarrels between 
States on account of the claims of their respective citizens ; because it recognizes 
and strongly rests on this great moral truth, that justice is the same whether due 
from one man or a million, or from a million to one man; because it teaches and’ 
greatly appreciates the value of our free republican national government, which 
places all our citizens on an equal footing, and enables each and every of them to: 
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obtain justice without any danger of being overborne with the might and 
number of their opponents; and because it brings into action, and enforces the 
great and glorious principle, that the people are the sovereigns of this country, 
and consequently that fellow citizens and joint sovereigns cannot be degraded 
by appearing with each other in their own courts to have their controversies 
determined.” 
*88 Prior to this decision the public discussions had been confined * to the, 
power of the court, under the Constitution, to entertain a suit in favor of a 
citizen against a State; many of the leading members of the convention arguing, 
with great force, against it. As soon as the decision was announced, steps were 
taken to obtain an amendment of the Constitution withdrawing jurisdiction. 
About the time the judgment was rendered, another suit was begun against Massa- 
chusetts, and process served on John Hancock, the governor. This led to the 
convening of the general court of that commonwealth, which passed resolutions 
instructing the senators and requesting the members of the House of Repre- 
sentatives from the State “to adopt the most speedy and effectual measures in 
their power to obtain such amendments in the Constitution of the United States 
as will remove any clause or articles of the said Constitution, which can be con- 
strued to imply or justify a decision that a State is compellable to answer in 
any suit by an individual or individuals in any courts of the United States.” 
Other States also took active measures in the same direction, and, soon after the 
next Congress came together, the eleventh amendment to the Constitution was 
proposed, and afterwards ratified by the requisite number of States, so as to go 
into effect on the 8th of January, 1798. That amendment is as follows: 


“The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens and subjects of any foreign 
State:” 


Under the operation of this amendment the actual owners of the bonds 
and coupons held by New Hampshire and New York are precluded from 
prosecuting these suits in their own names. The real question, therefore, is 
whether they can sue in the name of their respective States, after getting the 
consent of the State, or, to put it in another way, whether a State can allow 
the use of its name in such a suit for the benefit of one of its citizens. 

The language of the amendment is, in effect, that the judicial power of the 

United States shall not extend to any suit commenced or prosectited by citi- 
*89 zens of one State against another * State. No one can look at the pleadings 

and testimony in these cases without being satisfied, beyond all doubt, that 
they were in legal effect commenced, and are now prosecuted, solely by the owners 
of the bonds and coupons. In New Hampshire, before the attorney-general is 
authorized to begin a suit, the owner of the bond must deposit with him a sum 
of money sufficient to pay all costs and expenses. No compromise can be effected 
except with the consent of the owner of the claim. No money of the State 
can be expended in the proceeding, but all expenses must be borne by the owner, 
who may associate with the attorney-general such counsel as he chooses, the State 
being in no way responsible for fees. All moneys collected are to be kept by the 
attorney-general, as special trustee, separate and apart from the other moneys of 


1050 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


the State, and paid over by him to the owner of the claim, after deducting all 
expenses incurred not before that time paid by the owner. The bill, although 
signed by the attorney-general, is also signed, and was evidently drawn, by the 
same counsel who prosecuted the suits for the bondholders in Louisiana, and it 
is manifested in many ways that both the State and the attorney-general are only 
nominal actors in the proceeding. The bond owner, whoever he may be, was 
the promoter and is the manager of the suit. He pays the expenses, 1s the only 
one authorized to conclude a compromise, and if any money is ever collected, 
it must be paid to him without even passing through the form of getting into 
the treasury of the State. 

In New York no special provision is made for compromise or the employ- 
ment of additional counsel, but the bondholder is required to secure and pay all 
expenses and gets all the money that is recovered. This State, as well as New 
Hampshire, is nothing more nor less than a mere collecting agent of the owners 
of the bonds and coupons, and while the suits are in the names of the States, 
they are under the actual control of individual citizens, and are prosecuted and 
carried on altogether by and for them. 

It is contended, however, that, notwithstanding the prohibition of the amend- 

ment, the States may prosecute the suits, because, as the “sovereign and 
*90 trustee of its citizens,’ a State is * “clothed with the right and faculty of 

making an imperative demand upon another independent State for the pay- 
ment of debts which it owes to citizens of the former.” There is no doubt but one 
nation may, if it sees fit, demand of another nation the payment of a debt owing by 
the latter to a citizen of the former. Such power is well recognized as an incident 
of national sovereignty, but it involves also the national powers of levying war and 
making treaties. As was said in the United States v. Diekelman, 92 U. S. 520, 
if a sovereign assumes the responsibility of presenting the claim of one of his 
subjects against another sovereign, the prosecution will be “as one nation pro- 
ceeds against another, not by suit in the courts, as of right, but by diplomatic 
negotiation, or, if need be, by war.” 

All the rights of the States as independent nations were surrendered to the 
United States. The States are not nations, either as between themselves or to- 
wards foreign nations. They are sovereign within their spheres, but their sover- 
eignty stops short of nationality. Their political status at home and abroad 
is that of States in the United States. They can neither make war nor peace 
without the consent of the national government. Neither can they, except with 
like consent, “enter into any agreement or compact with another State.” Art. 1, 
seem Oh clas. 

But it is said that, even if a State, as sovereign trustee for its citizens, did 
surrender to the national government its power of prosecuting the claims of its 
citizens against another State by force, it got in lieu the constitutional right of 
suit in the national courts. There is no principle of international law which 
makes it the duty of one nation to assume the collection of the claims of its 
citizens against another nation, if the citizens themselves have ample means of 
redress without the intervention of their government. Indeed, Sir Robert Philli- 
more says, in his Commentaries on International Law, vol. II., 2d ed., page 12: 


“As a general rule, the proposition of Martens seems to be correct, that 
the foreigner can only claim to be put on the same footing as the native creditor 
of the State.” 
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Whether this be in all respects true or not, it is clear that no nation 
*91 ought to interfere, except under very extraordinary circumstances, * if the 
citizens can themselves employ the identical and only remedy open to the 
government if it takes on itself the burden of the prosecution. Under the Constitu- 
tion, as it was originally construed, a citizen of one State could sue another State 
in the courts of the United States for himself, and obtain the same relief his State 
could get for him if it should sue. Certainly, when he can sue for himself, there is 
no necessity for power in his State to sue in his behalf, and we cannot believe 
it was the intention of the framers of the Constitution to allow both remedies 
in such a case. Therefore, the special remedy, granted to the citizen himself, 
must be deemed to have been the only remedy the citizen of one State could 
have under the Constitution against another State for the redress of his griev- 
ances, except such as the delinquent State saw fit itself to grant. In other words, 
the giving of the direct remedy to the citizen himself was equivalent to taking 
away any indirect remedy he might otherwise have claimed, through the inter- 
vention of his State, upon any principle of the law of nations. It follows that 
when the amendment took away the special remedy there was no other left. 
Nothing was added to the Constitution by what was thus done. No power taken 
away by the grant of the special remedy was restored by the amendment. The 
effect of the amendment was simply to revoke the new right that had been 
given, and leave the limitations to stand as they were. In the argument of the 
opinions filed by the several justices in the Chisholm case, there is not even an 
intimation that if the citizen could not sue, his State could sue for him. The 
evident purpose of the amendment, so promptly proposed and finally adopted, 
was to prohibit all suits against a State by or for citizens of other States, or 
aliens, without the consent of the State to be sued, and, in our opinion, one 
State cannot create a controversy with another State, within the meaning of 
that term as used in the judicial clauses of the Constitution, by assuming the 
prosecution of debts owing by the other State to its citizens. Such being the 
case we are satisfied that we are prohibited, both by the letter and the spirit 
of the Constitution, from entertaining these suits, and 


The bill in each case is dismissed. 


United States v. State of Louisiana. 


Supreme Court of the United States, 1887. 


[123 United States, 32.] 


The Court of Claims has jurisdiction of an action by a State against the United States for 
a demand arising upon an act of Congress. 

The action of a State in the Court of Claims to recover moneys received by the United 
States from sales of swamp lands granted to the State by the act of September 28, 
1850, is not barred by the statute of limitations until six years after the amount is 
ascertained from proofs of the sales before the Commissioner of the General Land 
Office. 

The direct tax laid by the act of August 5, 1861, did not create any liability on the part 
of the States, in which the lands taxed were situated, to pay the tax. 
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The case is stated in the opinion of the court. 

Mr. Attorney General and Mr. Heber J. May for appellant, cited: United 
States v. Ravara, 2 Dall. 298; Spear Fed. Judiciary, 252; Ames v. Kansas, 111 
U. S. 449; Ex parte Russell, 13 Wall. 664; United States v. McDougall’s Ad- 
ministrator, 121 U. S. 89; State of Texas Case, 7 C. Cl. 301; State of Illinois 
Case, 20 C. Cl. 342; State of New Hampshire Case, 20 C. Cl. 394; Rice v. 
United States, 122 U. S. 611; Wright v. Roseberry, 121 U. S. 488; Five Per 
Cent Cases, 110 U. S. 471; Marshall’s Case, 21 C. Cl. 308; Ramsay's Case, 14 
C. Cl. 367; Woolner’s Case, 13 C. Cl. 355; Portland Company's Case, 5 C. Cl. 
441; Nichols v. United States, 7 Wall. 122; Davidson’s Case, 21 C. Cl. 298, and 
cases therein cited. 

Mr. William E. Earle for appellee, cited: Turner v. Smith, 14 Wall. 553; 
Beauregard v. Case, 91 U. S. 134; Baldwin v. Stark, 107 U. S. 463; Marquez 
v. Frisbie, 101 U. S. 473; Shepley v. Cowan, 91 U. S. 330; Speidel v. Henrici, 
120 U. S. 377; Emigrant Co. v. County of Wright, 97 U. S. 339; Emigrant 

Co. v. County of Adams, 100 U. S. 67; Mills County v. Railroad Companies, 
*33, 107 U. S. 557; Ames v. Kansas, 111 * U. S. 449; Bors v. Preston, 111 U. 

S. 252; Five Per Cent Cases, 110 U. S. 471; Tennessee v. Davis, 100 U. S. 
257; State of Texas Case, 7 C. Cl. 301; State of Illinois Case, 20 C. Cl. 342; State 
of New Hampshire Case, 20 C. Cl. 394. 


Mr. Justice Fretp delivered the opinion of the court. 


This action was brought in the Court of Claims by the State of Louisiana 
against the United States, to recover two demands, amounting in the aggregate 
to the sum of $71,385.83. The first of these demands arises upon the act of 
Congress of February 20, 1811, 2 Stat. 641, c. 21, “to enable the people of 
Orleans to form a constitution and state government,” the fifth section of which 
declared that five per cent of the net proceeds of the sales of lands of the 
United States, within her limits, after the first day of January next ensuing, 
should be applied to laying out and constructing public roads and levees in the 
State, as its legislature might direct. Pursuant to the authority thus conferred, 
the people of the Territory of Orleans, represented in a convention called for 
that purpose, formed themselves into a State, by the name of Louisiana, and 
adopted a constitution under which the State was admitted into the Union. The 
five per cent of the net proceeds of sales of lands of the United States, made 
between July 1, 1882, and June 30, 1886, and due to the State by the United 
States, as found by the Commissioner of the General Land Office, amounted to 
$47,530.79. 

The second of these demands arises upon the act of Congress of Septem- 
ber 28, 1850, 9 Stat. 519, c. 84, “to enable the State of Arkansas and other 
States to reclaim the swamp lands within their limits,” and the act of March 
2, 1855, 10 Stat. 634, c. 147, “for the relief of purchasers and locators of swamp 
and overflowed lands.” The act of September 28, 1850, granted to the States 
then in the Union all the swamp and overflowed lands, made unfit thereby for 
cultivation, within their limits, which at the time remained unsold. The second 

section made it the duty of the Secretary of the Interior, as soon as practi- 
*34 cable after the passage of the act, to prepare a list of the lands * described 
and transmit the same to the Governor of the State, and at his request to 
cause a patent to be issued therefor. It would seem that this duty was not dis- 
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charged ; and, notwithstanding the grant was one in presenti, many of the lands 
falling within the designation of swamp and overflowed lands were sold to other 
parties by the United States. The act of March 2, 1855, was designed to correct, 
among other things, the wrong thus done to the State; it provided that, upon 
due proof of such sales, by the authorized agent of the State, before the Com- 
missioner of the General Land Office, the purchase money of the lands should 
be paid over to the State. Such proof was not made, but equivalent proof 
was submitted to the Commissioner as to the character of the lands from the 
field notes of the Surveyor General of the State. This mode of proof was 
accepted by the Commissioner in other cases as early as 1850. The amount 
found in this way by the Commissioner on the 30th of June, 1885, to be due 
to the State from the United States, on account of sales of swamp lands to 
individuals, made prior to March 3, 1857, was $23,855.04. 

It does not appear that there was any serious contest in the Court of 
Claims, either as to the validity or the amount of these demands; but at was 
objected that the demand arising upon the acts of September 28, 1850, and of 
March 2, 1855, was barred by the statute of limitations, and that both demands 
were set off by the unpaid balance of the direct tax levied under the act of 
August 5, 1861, 12 Stat. 292, which was apportioned to the State of Louisiana. 
The First Comptroller of the Treasury had, at different times previous to the 
commencement of this action, admitted and certified that the sums claimed were 
due to the State on account of the five per cent net proceeds of sales of the 
public lands, and on account of sales of swamp lands within the State purchased 
by individuals; but had directed the amounts to be credited to the State on 
account upon the claim of the United States against her for the unpaid portion 
of the direct tax mentioned. 

It was, also, objected in the Court of Claims, and the objection is renewed 

here, that that court had no jurisdiction, under the Constitution and laws 
*35 of the United States, to hear * and determine a cause in which the State is 

a party in a suit against the United States. This objection, therefore, must 
first be examined; for, if well taken, it will be unnecessary to consider the other 
questions presented. 

The Constitution declares that “the judicial power of the United States 
shall be vested in one Supreme Court, and such inferior courts as Congress 
may from time to time ordain and establish,” and “that the judicial power shall 
extend to all cases in law and equity arising under this Constitution, the laws 
of the United States, and treaties made or which shall be made under their 
authority; to all cases affecting ambassadors, other public ministers, and con- 
suls; to all cases of admiralty and maritime jurisdiction; to controversies to 
which the United States shall be a party; to controversies between two or more 
States; between a State and citizens of another State; between citizens of dif- 
ferent States; between citizens of the same State claiming lands under grants 
of different States; and between a State or the citizens thereof and foreign 
States, citizens, or subjects. This clause was modified by the Eleventh Amend- 
ment, declaring that “the judicial power shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subjects of any foreign State.” 

As thus modified, the clause prescribes the limits of the judicial power of 
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the courts of the United States. The action before us, being one in which the 
United States have consented to be sued, falls within those designated, to which 
the judicial power extends; for, as already stated, both of the demands in con- 
troversy arise under laws of the United States. Congress has brought it within 
the jurisdiction of the Court of Claims by the express terms of the statute defining 
the powers of that tribunal, unless the fact that a State is the petitioner draws it 
within the original jurisdiction of the Supreme Court. The same article of the 
Constitution which defines the extent of the judicial power of the courts of the 
United States, declares, that “in all cases affecting ambassadors, other public 
ministers, and consuls, and those in which a State shall be party, the Su- 
*36  preme Court shall have original jurisdiction. In all other * cases,” “the Su- 
preme Court shall have appellate jurisdiction, both as to law and fact, with 
such exceptions and under such regulations as the Congress shall make.” Although 
the original jurisdiction of the Supreme Court, where a State is a party, as thus 
appeats, is not in terms made exclusive, there were some differences of opinion 
among the earlier judges of this court whether this exclusive character did not fol- 
low from a proper construction of the article. In a recent case, Ames v. Kansas, 
111 U. S. 449, this question was very fully examined, and the conclusion reached 
that the original jurisdiction of the Supreme Court, in cases where a State is party, 
is not made exclusive by the Constitution, and that it is competent for Congress to 
authorize suits by a State to be brought in the inferior courts of the United States. 
In that case, it is true, the action was commenced by the State in one of her own 
courts, and, on motion of the defendant, was removed to the Circuit Court of 
the United States, and the question was as to the validity of this removal. The 
case having arisen under the laws of the United States, it was one of the class 
which could be thus removed, if the Circuit Court could take jurisdiction of an 
action in which the State was a party. It was held that the Circuit Court could 
take jurisdiction of an action of that character, and the removal was sustained. 
The judiciary act of 1789, it is true, declares that “the Supreme Court shall have 
exclusive jurisdiction of all controversies of a civil nature where a State is a 
party, except between a State and its citizens, or between a State and citizens of 
other States, or aliens, in which latter cases it shall have original but not exclusive 
jurisdiction.” This clause, however, cannot have any application to suits against 
the United States, for such suits were not then authorized by any law of Con- 
gress. There could, then, be no controversies of a civil nature against the United 
States cognizable by any court where a State was a party. The act of March 2, 
1875, in extending the jurisdiction of the Circuit Court to all cases arising under 
the Constitution or laws of the United States, does not exclude any parties from 
being plaintiffs. Whether the State could thereafter prosecute the United 
*37 States upon any demand in the Circuit Court, or the Court * of Claims, de- 
pended only upon the consent of the United States, they not being amenable 
to suit except by such consent. Having consented to be sued in the Court of 
Claims, upon any claim founded upon a law of Congress, there is no more reason 
why the jurisdiction of the court should not be exercised when a State is a party, 
than when a private person is the suitor. The statute makes no exception of this 
kind, and this court can create none. 
The statute of limitations does not seem to us to have any application to the 
demand arising upon the swamp-land acts. The act of 1850 contemplates that 
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the Secretary of the Interior will identify the lands described, and although the 
State could not be deprived of her rights by the inaction of that officer, Wright v. 
Roseberry, 121 U. S. 488, 501, she was not obliged to proceed in their assertion 
in the absence of such identification. By the act of 1855, which provided for the 
payment to the State of moneys received by the United States on the sales of 
swamp lands within her limits, the payment was made to depend upon proof of 
the sales by the authorized agent of the State before the Commissioner of the 
General Land Office. No such proof was ever made or offered, and, therefore, 
until in some other equally convincing mode the swampy character of the lands 
sold was established to the satisfaction of the Commissioner, no definite ascer- 
tainment of the amount due to the State was had, so as to constitute a ground 
of action for its recovery in the Court of Claims. The method of proving the 
character of such lands by having recourse to the field-notes of the public surveys 
of the Surveyor-General of the State was adopted by the Commissioner as early 
as 1850, and was followed by him in this case in 1885. On the 30th of June of 
that year, he found in this mode and certified that there was due to the State 
from such sales the amount stated above. From that date only the six years 
within which the action could be brought in the Court of Claims begun to run; 
and this action was commenced in September of the following year. 
Nor do we regard the unpaid portion of the direct tax laid by the act of 
*38 Congress of August 5, 1861, which was apportioned * to Louisiana, as con- 
stituting any debt to the United States by the State in her political and cor- 
porate character, which can be set off against her demands. 12 Stat. 292, c. 45. 
That act imposed an annual direct tax of twenty millions “upon the United States,” 
and apportioned it to the several States of the Union. It directed that the tax 
should “be assessed and laid on the value of all lands and lots of ground, with their 
improvements and dwelling houses.” (Sec. 13.) It was assessed and laid upon the 
real property of private individuals in the States. Public property of the States 
and of the United States was exempted from the tax. Its apportionment was 
merely a designation of the amount which was to be levied upon and collected from 
this property of individuals in the several States, respectively. The provisions of 
the act are inconsistent with any theory of the obligation of the States to pay the 
sums levied. It provides for the appointment of officers to assess the property to 
the different holders, and to collect the tax, and directs with minute detail the pro- 
ceedings to be taken to enforce the collection, either by a distraint and sale of the 
personal property of the owners, or, that failing, by a sale of the real property 
taxed. It allows, it is true, the different States to assume the amounts appor- 
tioned to them respectively, and to collect the same in their own way by their 
own officers. Many of the States did thus assume the amounts, and in such cases 
it may well be considered that for the sums assumed they became debtors to the 
United States, and, so far as any portion of those sums has not been paid, that 
they still remain debtors. But, unless such assumption was had, no liability 
attached to any State in her political and corporate character. The liability was 
upon the individual land owners within her limits. The act declares that the 
amount of taxes assessed “shall be and remain a lien upon all lands and other real 
estate of the individuals who may be assessed for the same during two years after 
the time it shall annually become due and payable.” (Sec. 33.) Louisiana never 
assumed the payment of the taxes apportioned to her, or of any portion of them. 
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She allowed the government to proceed by its officers to collect the tax from 
*39 the property * holders. The amount apportioned to her was $385,886.67 ; 
the amount collected from the owners of land was $314,500.84 ; leaving only 
a balance of $71,385.83. It is not for us to suggest in what way this balance may 
be collected. After the war the Secretary of the Treasury was authorized to sus- 
pend the collection of the tax in any of the States previously declared in insurrec- 
tion, until January, 1868, and subsequently this authority was extended to Janu- 
ary, 1869. 14 Stat. 331, c. 298, § 14; 15 Stat. 260, c. 69. The Secretary acted upon 
this authority, and suspended the collection. It stated that, since 1869, no attempts 
have been made by the executive department to enforce its collection in those 
States. Be that as it may, it is enough for the disposition of the present case, 
that the unpaid balance of the tax apportioned to Louisiana constitutes no debt 
on the part of the State in her political and corporate character to the United 
States. 
We perceive no error in the judgment of the court below, and it is, there- 
fore, 


Affirmed. 


United States v. State of Louisiana. 


Supreme Court of the United States, 1888. 


[127 United States, 182.] 


A claim by the State of Louisiana to 5 per cent of the net proceeds of the sales of the 
lands of the United States, under § 5 of the act of February 20, 1811, c. 21, 2 Stat., 641, 
and a claim by the same State to the proceeds of the sale by the United States of swamp 
lands, growing out of the provisions of the acts of September 28, 1850, c. 84, 9 Stat. 519, 
and March 2, 1855, c. 147, 10 Stat. 634, are claims against which the United States can 
set off the amount due to them by the State on matured coupons on bonds known as 
the Indian Trust bonds, issued by the State. ; 

Under § 1069 of the Revised Statutes, the Court of Claims had no jurisdiction of so much 
of the claim to the 5 per cent fund as was credited to the State on the books of the 
Treasury Department more than six years before the bringing of the suit. 


THE case is stated in the opinion of the court. 


Mr. Attorney General and Mr. Heber J. May for appellant. 
Mr. Wilham E. Earle and Mr. James L. Pugh, Jr. for appellee. 


Mr. Justice BLatcurorp delivered the opinion of the court. 

This is an appeal by the United States from a judgment of the Court of 
Claims, awarding to the State of Louisiana the sum of $43,572.71. 

There are claims of two kinds involved in the suit. The first claim arises 
under the act of February 20, 1811, c. 21, 2 Stat. 641, which authorized the in- 
habitants of Louisiana to form a constitution and a state government. The 5th 
section of that act provided as follows: “That five per centum of the net pro- 
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ceeds of the sales of the lands of the United States, after the first day of 
January, shall be applied to laying out and constructing public roads and levees 
in the said State, as the legislature thereof may direct.” 
*183 The second claim arises under §§ 1, 2, and 4 of the act * of September 
28, 1850, c. 84, 9 Stat. 519, and §§ 1 and 2 of the act of March 2, 1855, c. 
147, 10 Stat. 634. Sections 1, 2, and 4 of the act of 1850 read as follows: “That, 
to enable the State of Arkansas to construct the necessary levees and drains to 
reclaim the swamp and overflowed lands therein, the whole of those swamp and 
overflowed lands, made unfit thereby for cultivation, which shall remain unsold 
at the passage of this act, shall be, and the same are hereby granted to said 
State. Sec. 2. That it shall be the duty of the Secretary of the Interior, as 
soon as may be practicable after the passage of this act, to make out an accurate 
list and plats of the land described as aforesaid and transmit the same to the 
governor of the State of Arkansas, and, at the request of said governor, cause 
a patent to be issued to the State therefor; and on that patent, the fee-simple 
to said lands shall vest in the said State of Arkansas, subject to the disposal of 
the legislature thereof: Provided, however, that the proceeds of said lands, 
whether from sale or by direct appropriation in kind, shall be applied exclu- 
sively, as far as necessary, to the purpose of reclaiming said lands by means of 
the levees and drains aforesaid.” ‘Src. 4. That the provisions of this act be 
extended to, and their benefits be conferred upon, each of the other States of 
the Union in which such swamp and overflowed lands, known and designated as 
aforesaid, may be situated.” Section 1 of the act of 1855 provided that the 
President should cause patents to be issued to purchasers or locators who had 
made entries of public lands claimed as swamp lands, prior to the issue of 
patents to the State, as provided for by § 2 of the act of 1850, except in certain 
specified cases. Section 2 of the same act provided as follows: “That upon 
due proof, by the authorized agent of the State or States, before the Commis- 
sioner of the General Land Office, that any of the lands purchased were swamp 
lands, within the true intent and meaning of the act aforesaid, the purchase 
money shall be paid over to the said State or States.” 

The State alleged, in its petitions in the Court of Claims, (for there were 

two suits, which were consolidated,) that the moneys due to it under the 
*184 act of 1811, instead of being paid * over to it by the United States, had been 

unlawfully credited upon certain bonds alleged to have been issued by the 
State, and claimed to be held by the United States as an investment of certain In- 
dian Trust funds; that, as to the acts of 1850 and 1855, moneys were due to the 
State thereunder, which had been legally ascertained and certified, but, instead of 
being paid over to the State, had been credited on bonds of the same kind; and 
that the sums referred to as being ascertained and found due to the State were 
trust funds, to be devoted to specific purposes, under the provisions of the acts 
granting them to the State. 

The United States, in addition to a general traverse, put in a special plea 
of set-off, alleging that the State was indebted to the United States in the 
amount of interest which had accrued on bonds issued by the State and held by 
the United States. 

The Court of Claims found as facts (1) that, of the 5 per cent fund ac- 
cruing to the State under the act of 1811, there remains due from the United 
States to the State, as credited on the books of the Treasury Department, the 
following sums: May 8, 1879, $13,602.71; June 8, 1882, $63.47; February 7, 
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1884, $22,773.51; making a total of $36,439.09; and that, of the swamp-land 
fund accruing to the State under the acts of 1850 and 1855, there remains due 
from the United States to the State, as credited on the books of the Treasury 
Department, the following sums: May 26, 1886, $3803.02 ; September 9, 1886, 
$1110.00; May 2, 1887, $1730.41; May 4, 1887, $489.59; making a total of 
$7133.02; (2) that the First Comptroller of the Treasury, at the dates stated 
in finding 1, admitted and certified the above sums to be due to the State on 
account of the 5 per cent fund and the indemnity for swamp lands purchased by 
individuals within the State but directed those amounts to be credited on moneys 
due the United States, as stated in finding 3; and that it does not appear that 
the State authorities had knowledge of this proceeding; (3) that the United 
States own coupon bonds issued by the State, amounting to $37,000, payable 

in 1894, known as the Indian Trust bonds, and also hold and own overdue 
*185 coupons attached to those bonds, representing the interest from May 1, 1874, 

to November 1, 1887, amounting to $31,080. The court gave a judgment in 
favor of the claimant for the total of the two amounts of $36,439.69 and 
$7133.02, namely, $43,572.71. 

The contention of the United States in the Court of Claims was that, 
under § 1069 of the Revised Statutes, which provides that every claim against 
the United States, cognizable by that court, shall be forever barred unless the 
petition setting forth a statement thereof is filed in the court within six years 
after the claim first accrues, the court had no jurisdiction in respect to the 
sum of $13,602.71, credited on the books of the Treasury Department on the 
8th of May, 1879, as a part of the 5 per cent fund, because the first of the 
two petitions was not filed until February 1, 1887. Deducting this sum of 
$13,602.71 from the $43,572.71, would leave the sum of $29,970; and it was 
contended by the United States that the claim for this sum was more than 
covered by the set-off of the $31,080, due by the State on the coupons on the 
Indian Trust bonds. 

The Court of Claims held that the two funds in question, in the treasury 
of the United States, were trust moneys, to be held for special purposes, at 
first by the United States, and by the State after a transfer to it; that the trust 
had not been disavowed or annulled by Congress; that it became the duty of 
the executive officers of the United States, in charge of the funds, to hand 
them over to the State as a succeeding trustee; that the credit given to the 
State in the Treasury Department, on its indebtedness to the United States, 
for the amount of the coupons on the Indian Trust bonds, was without au- 
thority of law; that, consequently, the funds were free from liability to the 
set-off; and that the claim of the State to the $13,602.71 was not barred by 
§ 1069 of the Revised Statutes. 

The provisions of the swamp-land act of 1850 have been before this court 
in several cases. In Emigrant Co. v. County of Wright, 97 U. S. 339, at October 
Term, 1877, the State of Iowa had, by statute, granted the swamp lands to the 
‘ coun of the State in which they might be found, with an injunction 

186 * that the lands and their proceeds should be appropriated to reclaiming 
ge; the swamp lands ; and if, when this was accomplished, anything was left, to 
building roads and bridges over the same; and lastly, the remainder to be used 
in building roads and bridges in other parts of the county. By subsequent 
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legislation of the State, the counties were authorized to depart from this in- 
junction, and to use the lands for public buildings and internal improvements; 
but the assent of the majority of the voters of the county to such purpose was 
required. The State also authorized the sale of all the lands to any person or 
corporation by a written contract, to be in like manner submitted to the vote 
of the county; but the sale was to be subject to the proviso that the vendee 
should take the lands subject to all the provisions of the act of Congress of 
1850. Wright County, with the assent of a majority of the voters of the 
county, having contracted in writing with the Emigrant Company to sell to it 
all the swamp lands in the county, and the claim of the county for indemnity 
against the United States for swamp lands which had been sold by the United 
States, and having executed a deed of a quantity of the lands to the company, 
the county filed a bill in equity to set aside the contract and deed, and obtained 
a decree to that effect in the Circuit Court. In the opinion of this court, de- 
livered by Mr. Justice Miller, the proposition urged by the plaintiff in the suit 
was considered, namely, that the contract was void on its face, because it con- 
templated a diversion of the fund in violation of the original grant. As re- 
garded that proposition, the court said: “It is not necessary to decide it in this 
case, and we do not decide that the contract is, for that reason alone, void. But 
we are of opinion that any purchaser of these lands from the county, or of the 
claim of the county to indemnity, must be held to know that in the hands of 
the county they were impressed with an important public trust, and that, in 
examining into the fairness and honesty of such a purchase, this consideration 
constitutes an important element of the decision.” The court then proceeded, 

in its opinion, to hold that the contract must be rescinded, because of what 
*187 amounted to fraud in the manner in which it was * procured, namely, that 

the officers and citizens of the county were ignorant of the nature and value 
of what they were selling; that the vendee was well informed in regard to both, 
and withheld such information unfairly from the officers of the county; and 
that there was a provision in the contract “for a diversion of the fund to other 
purposes, a gross inadequacy of consideration, and a successful speculation at 
the expense of the rights of the public.” 

Questions arising under the same act of Congress, of 1850, and the same 
legislation of Iowa, came before this court again, at October Term, 1879, in 
Emigrant Co. v. County of Adams, 100 U. S. 61. In that case the county of 
Adams had made a contract with the Emigrant Company to convey to it the 
county’s swamp lands and claim for indemnity against the United States on 
account of swamp lands which had been sold by the United States, and had 
given a deed in pursuance of the contract. It afterwards filed a bill to rescind 
the: contract and the deed, and obtained in the Circuit Court a decree to that 
effect, which this court reversed. The case was twice argued here. In the 
opinion of the court, delivered by Mr. Justice Bradley, it was stated that there 
was no sufficient proof that the contract was procured by false and fraudulent 
representations. It was also said, of the act of 1850, that by it the lands “were 
granted to the several States in which they lie for a purpose expressed on the 
face of the act; and that purpose was ‘to enable the State to construct the 
necessary levees and drains to reclaim them.’”” The opinion added: “Our first 
view was, that this trust was so explicit and controlling as to invalidate the 
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scheme finally devised by the legislature of lowa for the disposal of the land, 
and under which the contract in question was made. But, on more mature 
reflection, after hearing additional argument, we are satisfied that such a result 
did not necessarily follow.” The opinion then referred to the act passed by the 
legislature of Iowa in 1858, by which it was declared that it should be compe- 
tent and lawful for the counties owning swamp and overflowed lands to devote the 
same, or the proceeds thereof, either in whole or in part, to the erection of 

*188 public buildings for the * purpose of education, for the building of bridges, 
roads, and highways, and for building institutions of learning, or for mak- 

ing railroads through the county or counties to which such lands belonged. The 
opinion then proceeded: “The contract in dispute was made under this law, 
and our first impression was that it introduced a scheme subversive of the trust 
imposed upon the State by the act of Congress; that its effect was to devote 
the lands and proceeds thereof to purposes different from those which the 
original grant was intended to secure; that it threw off, or endeavored to throw 
off, all public responsibility in relation to the trust; and hence that the scheme. 
itself and the contract based upon it were void. But a reconsideration of the 
subject has brought us to a contrary conclusion. The argument against the 
validity of the scheme is, that it effects a diversion of the proceeds of the lands 
from the objects and purposes of the congressional grant. These were de- 
clared to be to enable the State to reclaim the lands by means of levees and 
drains. The proviso of the second section of the act of Congress declared that 
the proceeds of the lands, whether from sale or direct appropriation in kind, 
should be applied exclusively, as far as necessary, to these purposes. This lan- 
guage implies that the State was to have the full power of disposition of the 
lands; and only gives direction as to the application of the proceeds, and of 
this application only “as far as necessary’ to secure the object specified. It is 
very questionable whether the security for the application of the proceeds thus 
pointed out does not rest upon the good faith of the State, and whether the 
State may not exercise its discretion in that behalf without being liable to be 
called to account, and without affecting the titles to the lands disposed of. At 
all events, it would seem that Congress alone has the power to enforce the 
conditions of the grant, either by a revocation thereof, or other suitable action, 
in a clear case of violation of the conditions. And, as the application of the 
proceeds to the named objects is only prescribed ‘as far as necessary,’ room is left 
for the exercise by the State of a large discretion as to the extent of the necessity. 
In the present case it is not shown by allegations in the bill, or otherwise, 

“189 * (if such a showing would be admissible,) that any necessity existed for de- 
voting the proceeds of the lands in question to the purposes of drainage. No 

case is shown as the basis of any complaint, even on the part of the general gov- 
ernment, much less on the part of the county of Adams, which voluntarily entered 
into the arrangement complained of. Our conclusion, therefore, is that this objec- 
tion to the validity of the contract cannot prevail.” The opinion then overruled 
the other grounds urged in favor of the plaintiff, reversed the decree below, and 
directed a decree to be entered dismissing the bill, without prejudice to the right of 
the county to bring an action at law for any breach of the terms of the contract. 
The provisions of the swamp land act of 1850, and of the Iowa statutes in 
regard to the swamp lands, were again considered by this court in Mills County 
v. Railroad Companies, 107 U. S. 557, at October Term, 1882, the opinion of 
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the court being delivered by Mr. Justice Bradley. In that case, reference was 
made to Emigrant Co. v. County of Wright, supra, and it was said that the 
contract there “was declared to be void for actual fraud of the grossest char- 
acter,” and that the question as to whether the disposition of the lands operated 
as a diversion of the fund, in violation of the original grant, was not fully 
considered. The opinion also referred to the case of Emigrant Co. v. County 
of Adams, supra, and quoted a large part of the extract above given from the 
opinion in that case, and then added: “Upon further consideration of the 
whole subject, we are convinced that the suggestion then made, that the appli- 
cation of the proceeds of these lands to the purposes of the grant rests upon the 
good faith of the State, and that the State may exercise its discretion as to the 
disposal of them, is the only correct view. It is a matter between two sovereign 
powers, and one which private parties cannot bring into discussion. Swamp 
and overflowed lands are of little value to the government of the United States, 
whose principal interest in them is to dispose of them for purposes of revenue; 
whereas, the state governments, being concerned in their settlement and im- 

provement, in the opening up of roads and other public works through them, 
*190 in the promotion * of the public health by systems of drainage and embank- 

ment, are far more deeply interested in having the disposal and management 
of them. For these reasons, it was a wise measure on the art of Congress to cede 
these lands to the States in which they lay, subject to the disposal of their re- 
spective legislatures ; and, although it is specially provided that the proceeds of such 
lands shall be applied, ‘as far as necessary,’ to their reclamation by means of 
levees and drains, this is a duty which was imposed upon and assumed by the 
States alone, when they accepted the grant; and whether faithfully performed 
or not is a question between the United States and the States; and is neither a 
trust following the lands nor a duty which private parties can enforce as against 
thes State.” 

These views were confirmed in the case of Hagar v. Reclamation District, 
111 U. S., 701, 713, at October Term, 1883, where it was said of the swamp-land 
act of 1850, that the appropriation of the proceeds of the sale of the lands rested 
solely in the good faith of the State; and that its discretion in disposing of 
them was not controlled by the condition mentioned in the act, as neither a con- 
tract nor a trust following the lands was thereby created. 

In the case of Louisiana v. United States, 22 C. Cl. 284, the State of 
Louisiana sued the United States for claims arising under the 5 per cent act 
of 1811, and under the swamp-land acts of 1850 and 1855, and had a judgment 
for both claims, amounting to $71,385.83, which was affirmed by this court in 
United States v. Louisiana, 123 U. S. 32. In that case, the United States in- 
terposed the defence of the limitation of six years, as to the swamp-land claim. 
The Court of Claims held that the action of the Commissioner of the General 
Land Office, under § 2 of the act of 1855, in determining, on proof by the agent 
of the State, that any of the swamp land had, within the meaning of the act, 
been sold by the United States, so as to bring into force the requirement that 
the purchase money should be paid over to the State, was necessary to a right 

of action for the money on the part of the State, and that, as such action in 
*191 that case did not occur more than * six years before the bringing of the 
suit, the limitation prescribed by § 1069 of the Revised Statutes did not ap- 
ply. A set-off or counter-claim was interposed in that case by the United States, 
they alleging that the amount due by citizens of the State of Louisiana to the 
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United States for the direct tax levied by the act of August 5, 1861, 12 Stat. 292, 
was a proper subject of set-off against the claim of the State in the suit. This con- 
tention of the United States was overruled by the Court of Claims, on the ground 
that the State had never assumed the payment of the tax assessed under the act of 
1861. On the appeal to this court by the United States, 123 U. S. 32, it was 
said in the opinion of the court delivered by Mr. Justice Field, that the statute 
of limitations did not seem to have any application to the demand arising upon 
the swamp-land acts; and that, as the Commissioner of the General Land Office 
had not found and certified the amount due to the State from the sales of swamp 
lands until the 30th of June, 1885, and the suit was commenced in September, 
1886, the limitation of the statute did not apply to the case. It was further 
held, that the State was not liable for the taxes assessed under the act of 
August 5, 1861, against the real property of private individuals in the State, 
and that the Court of Claims had jurisdiction of the action. Therefore, the 
judgment was affirmed. 

In accordance with the views of this court in the cases above cited, it must 
be held that the proceeds of the swamp lands are not subject to a property 
trust, either in the hands of the United States or in those of the State, in such 
sense that the claim of the United States upon the State for the overdue coupons 
on the Indian Trust bonds, involved in the present case, cannot be set-off against 
the claim of the State to the swamp-land fund. 

Under the act of 1850, the swamp lands are to be conveyed to the State as an 
absolute gift, with a direction that their proceeds shall be applied exclusively, as far 
as necessary, to the purpose of reclaiming the lands. The judgment of the State 

as to the necessity is paramount, and any application of the proceeds by the 
*192 State to any other object is to be taken as * the declaration of its judgment 

that the application of the proceeds to the reclamation of the lands is not 
necessary. By the 2d section of the act of 1855, it is provided that the purchase 
money received by the United States for the swamp lands sold by them shall be 
paid over to the State. There is nothing in these provisions of the character of 
a property trust, and nothing to prevent the application by the State of the 
swamp-land fund to general purposes. If the power exists anywhere to enforce 
any provisions attached to the grant, it resides in Congress and not in the court. 

The same views apply to the provision as to the 5 per cent fund, in the 
act of 1811, that it shall be applied to laying out and constructing public roads 
and levees in the State, “as the legislature thereof may direct ;” and as to both 
the 5 per cent fund and the swamp-land fund, we are of opinion that neither of 
them is of such a character that the debt due to the United States by the State 
of Louisiana, for the overdue coupons on the Indian Trust bonds, cannot be 
set off against the fund which is in the hands of the United States. This being 
so, it follows that the limitation of § 1069 of the Revised Statutes is a bar 
against the recovery of the item of $13,602.71 of the 5 per cent fund, credited 
May 8, 1879, and that the amount of the set-off of $31,080, for coupons falling 
due up to November 1, 1887. on the Indian Trust bonds, is a valid set-off against 
the remaining $29,970, and is more than sufficient to extinguish that item. 

It results from these views that | 

The judgment of the Court of Claims must be reversed, and the case be 


remanded to that court, with a direction to enter a judgment in favor 
of the United States. 
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United States v. State of North Carolina. 
Supreme Court of the United States, 1890. 
[136 United States, 211.] 


A State is not liable to pay interest on its debts, unless its consent to do so has been mani- 
fested by an act of its legislature, or by a lawful contract of its executive officers. 

On bonds of the State of North Carolina, expressed to be redeemable on a day certain at 
a bank in the city of New York, with interest at the rate of six per cent a year, 
payable half-yearly “from the date of this bond and until the principal be paid, on 
surrendering the proper coupons hereto annexed;” and issued by the Governor and 
Treasurer of the State under the statute of December 22, 1852, c. 10, which provides 
that the principal of such bonds shall be made payable on a day named therein, that 
coupons of interest shall be attached thereto, and that both bonds and coupons shall 
be made payable at some bank or place in the city of New York, or at the public 
treasury in the capital of the State, and makes no mention of interest after the date 
at which the principal is payable; the State is not liable to pay interest after that date. 


GVA WA * This was an action of debt, brought in this court, on November 5, 

1889, by the United States against the State of North Carolina, upon one 
hundred and forty-seven bonds under the seal of the State, signed by the Gover- 
nor, and countersigned by the Public Treasurer, for one thousand dollars each, 
payable in thirty years from date, with interest at the yearly rate of six per cent, 
alleged in the declaration to be payable half-yearly until payment of the principal ; 
nineteen of the bonds, dated January 1, 1854, and payable January 1, 1884, and 
seven bonds dated January 1, 1855, and payable January 1, 1885, issued under the 
statutes of North Carolina of January 27, 1849, and December 22 and 27, 1852; 
and the remaining one hundred and twenty-one bonds, dated April 1, 1855, and 
payable April 1, 1885, issued under the statute of North Carolina of February 14, 
1855; and all these bonds, differing only in date of execution and in day of pay- 
ment, being in the following form: 

“Tt is hereby certified that the State of North Carolina justly owes to the 
North Carolina Railroad Company or bearer one thousand dollars, redeemable 
in good and lawful money of the United States at the Bank of the Republic, in 
the city of New York, on the first day of January, 1884, with interest thereon 
at the rate of six per cent per annum, payable half-yearly at the said bank on 
the first days of January and July of each year, from the date of this bond and 
until the principal be paid, on surrendering the proper coupons hereto annexed. 

“In witness whereof the Governor of the said State, in virtue of the power 
conferred by law, hath signed this bond and caused the great seal of the State to 
be hereto affixed, and her Public Treasurer hath countersigned the same, this first 
day.of January, 1854.” 

The material provisions of the statutes under which the bonds were issued 
are copied in the margin." 


1The act of January 27, 1849, c. 82, entitled “An act to incorporate the North Carolina 
Railroad Company,” contains the following provisions: 

“Sec. 36. That whenever it shall appear to the Board of Internal Improvements of 
this State, by a certificate, under the seal of said company, signed by their treasurer and 
countersigned by their president, that one-third have been subscribed for and taken, and 
that at least five hundred thousand dollars of said stock has been actually paid into the 
hands of said treasurer of said company, the said Board of Internal Improvements shall 
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#218 * The declaration alleged that, at the dates when the bonds became 

*214 payable, payment of the principal was demanded by * the United States 
and refused by the State of North Carolina. 

AZ The State of North Carolina pleaded payment of the principal * sums 
of the bonds after they became payable, together with all interest accrued 

thereon to the days when they became payable. 

The United States moved for judgment, as by nil dicit, because the plea did 
not answer so much of their demand as was for interest after the bonds became 
payable. 

The case was submitted to the decision of the court upon a case stated, 
signed by the Attorney General of the United States, and by the Attorney General 
of North Carolina, as follows: 

“The parties to the above-entitled case stipulate that upon the issue joined 
the facts are that payment of the bonds was demanded and refused at the several 
times in the years 1884 and 1885 in the declaration alleged ; but subsequently, upon 
or about the 2d day of October, 1889, all coupons upon the bonds were paid, and 
that, besides, $147,000 was paid upon account of whatever might then ‘remain 
due upon the bonds; the United States then contending that because of interest 
at six per cent per annum, which at that time had accrued upon the principal of 
the bonds since their maturity, such payment left still unpaid upon the debt the 
sum of $41,280; whilst the State then contended that no interest had accrued. 
upon the principal of the bonds after their maturity, and therefore that such 
payment was in full of such debt. 

“The parties submit to the court that, in case as matter of law the principal 
of said bonds did so bear interest after maturity, judgment is to be entered for 
the plaintiff for $41,280; but that if it did not so bear interest, judgment is to 

be entered for the defendant.” 
*216 * Mr. Attorney General (with whom was Mr. S. F. Phillips, Mr. J. G. 
Zachry and Mr. F. D. McKenney on the brief) for plaintiff. 


be and they are hereby authorized and required to subscribe, on behalf of the State, for 
stock in said company to the amount of two millions of dollars to the capital stock of said 
company; and the subscription shall be paid in the following manner, to wit, the one-fourth 
part as soon as the said company shall commence work, and one-fourth thereof every six 
months thereafter, until the whole subscription in behalf of the State shall be paid: Pro- 
vided, the treasurer and president of said company shall, before they receive the aforesaid 
instalments, satisfactorily assure the Board of Internal Improvements by their certificates 
under the seal of said company, that an amount of the private subscription has been paid 
in ay i as tpt . the ee iy vale by the State. ; 
EC. 3/7. [hat if in case the present legislature shall not provi 
ample means to pay the aforesaid instalments on the stock sultserl Be Gee ERR EILEaE ms 
State, as provided for in the thirty-sixth section of this act, and in that event. the Board 
of Internal Improvements aforesaid shall, and they are hereby authorized and empowered 
to borrow, on the credit of the State, not exceeding two millions of dollars. as th 3 
may he sone me requirements of this act. ; Pd 
“Sec. 38. at if in case it shall become necessary to borr i 
authorized, the Public Treasurer shall issue the geceeant pee ed Ee ee 
and countersigned by the Comptroller, in sums not less than one thousand aie each 
pledging the State for the payment, of the sum therein mentioned, with interest thereon at 
the rate of interest not exceeding six per cent per annum, payable semi-annually at such 
times and places as the Treasurer may appoint, the principal of which pete se 8 hall b 
redeemable at the end of thirty years from the time the same are issued; but erente- 
amount of such certificates shall be issued at any one time than may be s ffici at See 
the Ween ae to be paid by the State at that time ye ee 
Ec. 39. That the Comptroller shall register the said certificates at large in a book 
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Mr. T. F. Davidson, Attorney General of the State of North Carolina, and 
Mr. S. G. Ryan for defendant. 


Mr. Justice Gray, after stating the case as above, delivered the opinion of 
the court. 


This is an action brought in this court by the United States against the State 
of North Carolina upon bonds issued by the State and held by the United States. 
By the case stated, it appears that the State, some time after the maturity of the 
bonds, paid the principal, together with interest thereon to the time when the 
bonds became payable; and the only question presented for our decision is 
whether, as a matter of law, the principal of the bonds bore interest after maturity, 
and according to our opinion upon this question judgment is to be entered for the 
one party or the other. 

Interest, when not stipulated for by contract, or authorized by statute, is 
allowed by the courts as damages for the detention of money or of property, or of 
compensation, to which the plaintiff is entitled; and, as has been settled on 
grounds of public convenience, is not to be awarded against a sovereign govern- 
ment, unless its consent to pay interest has been manifested by an act of its 
legislature, or by a lawful contract of its executive officers. United States v. 
Sherman, 98 U.S. 565; Angarica v. Bayard, 127 U. S. 251, 260, and authorities 
there collected; In re Gosman, 17 Ch. D. 771. 

In Gosman’s Case, just cited, where the personal property of a deceased 
person had been taken possession of by the Crown for want of known next of 
kin, and was afterwards recovered by petition of right by persons proved to be 
the next of kin, who claimed interest for the time the Crown held the property, 
Sir George Jessel, Master of the Rolls, speaking for the Court of Appeal, 
summed up the law of England in this short judgment: “There is no ground 


to be by him kept for that purpose, at the time he countersigns the same.” 

“Src. 41. That, as security for the redemption of said certificates of debt, the public 
faith of the State of North Carolina is hereby pledged to the holders thereof; and, in 
addition thereto, all the stock held by the State in the North Carolina Railroad Company 
hereby created shall be, and the same is hereby, pledged for that purpose; and any dividends 
of profits which may, from time to time, be declared on the stock held by the State as 
aforesaid, shall be applied to the payment of the interest accruing on said certificates; but 
until such dividends of profit may be declared, it shall be the duty of the Treasurer, and 
he is hereby authorized and directed to pay all such interest, as the same may accrue, 
out of any moneys in the Treasury not otherwise appropriated. 

“Src. 42. That the certificates of debt, hereby authorized to be issued, shall be trans- 
ferable by the holders thereof, their agents or attorneys, properly constituted, in a book to 
be kept by the Public Treasurer for that purpose; and in every instance, where a transfer 
is made, the outstanding certificate shall be surrendered and given up to the Public Treasurer, 
and by him cancelled, and a new one, for the same amount, issued in its place to the 
on to whom the same is transferred.” Laws of North Carolina of 1848-49, pp. 153, 154, 
iss 


The act of December 22, 1852, c. 10, entitled “An act to regulate the form of bonds 
issued by the State,” contains the following provisions: 

“Sec. 1. That all certificates hereafter to be issued for any money to be borrowed for 
the State, by virtue of any act now in force authorizing the same, or of any act which 
may be hereafter passed for that purpose, shall be signed by the Governor and counter- 
signed by the Public Treasurer, and sealed with the great seal of the State, and shall be 
made payable to or bearer; and the principal shall be made payable by the State 
at a day named in the certificate or bond; and coupons of interest in such form as may be 
prescribed by the Public Treasurer, and to be attached to the certificate, and the certificates 
and coupons attached thereto shall be made payable at such bank or place in the city 
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for charging the Crown with interest. Interest is only payable by statute or 
by contract.” 
WAVE * In United States v. Sherman, the Circuit Court of the United States 
for the District of South Carolina had certified that there was probable 
cause for an act done by an officer of the United States, for which judgment had 
been recovered against him in that court; and consequently, by express acts of 
Congress, “the amount so recovered” was to “be provided for and paid out of the 
proper appropriation from the treasury.” Acts of March 3, 1863 ce 767 S122 
Stat. 741; July 28, 1866, c. 298, § 8, 14 Stat. 329. This court held that the judg- 
ment creditor was entitled to receive from the United States the amount of the 
judgment only, without interest ; and Mr. Justice Strong, in delivering the opinion, 
said: “When the certificate is given, the claim of the plaintiff in the suit is prac- 
tically converted into a claim against the government; but not until then. Before 
that time, the government is under no obligation, and the Secretary of the Treas- 
ury is not at liberty to pay. When the obligation arises, it is an obligation to pay 
the amount recovered; that is, the amount for which judgment has been given. 
The act of Congress says not a word about interest. Judgments, it is true, are by 
the law of South Carolina, as well as by Federal legislation, declared to bear in- 
terest. Such legislation, however, has no application to the government; and the 
interest is no part of the amount recovered. It accrues only after the recovery 
has been had. Moreover, whenever interest is allowed either by statute or by 
common law, except in cases where there has been a contract to pay interest, 
it is allowed for delay or default of the debtor. But delay or default cannot be 
attributed to the government. It is presumed to be always ready to pay what it 
owes.” 98 U. S. 567, 568. 
in Angarica v. Bayard, this court held that on money received by the Secre- 
tary of State from a foreign government under an international award, invested 
by him in interest-bearing securities of the United States, and ultimately paid to 
the petitioner, interest was not payable, because the money was in effect withheld 
by the United States; and Mr. Justice Blatchford, delivering judgment, said: 


of New York as he, the Public Treasurer, may think proper, or at the office of the Public 
Treasury at Raleigh, if preferred by the purchaser; Provided, however, that no such 
certificate shall be issued for a less sum than one thousand dollars, and no certificate 
shall be sold for a less sum than par value. 

“Sec. 2, That it shall be the duty of the Public Treasurer to enter in a book, to be 
kept for that purpose, a memorandum of each bond or certificate, issued by virtue of this 
act, the numbers, date of issue, when and where payable, to whom issued, or to whom sold, 
and at what premium, if any, the same was sold by him.” Laws of North Carolina of 
1852, pp. 45, 46. 

By the act of December 27, 1852, c. 9, entitled “An act to increase the revenue of the 
State by the sale of its bonds,” “it shall be the duty of the Public Treasurer to have coupons 
ey all the bonds of the State hereafter sold by him.” Laws of North Carolina of 

, p. 45. 


The act of February 14, 1855, c. 32, entitled “An act for the completion of the North 
Carolina Railroad,” contains the following: 

“Sec. 1. That the Public Treasurer is authorized and instructed to subscribe. in behalf 
of the State, for ten thousand additional shares of capital stock in the North Carolina 
Railroad Company, and that he make payment for said stock, by issuing and making sale 
of the bonds of the State, under the same provisions, regulations and restrictions prescribed 
for the sale of the bonds heretofore issued and sold to pay the State’s original subscription 
in the stock of said company; and the same pledges and securities are hereby given for 
the faithful payment and redemption of the certificates of debt now authorized that were 
given for those issued under the direction of said act: Provided, nevertheless. that the 
whole amount of principal money of such bonds or certificates of debt shall not exceed 
the sum of one million of dollars.” Laws of North Carolina of 1854-55, p. 64 
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“The case, therefore, falls within the well settled principle that the United 
*218 States * are not liable to pay interest on claims against them, in the absence 

of express statutory provision to that effect. It has been established as a 
general rule, in the practice of the government, that interest is not allowed on 
claims against it, whether such claims originate in contract or in tort, and whether 
they arise in the ordinary business of administration, or under private acts of 
relief, passed by Congress on special application. The only recognized exceptions 
are where the government stipulates to pay interest, and where interest is given 
expressly by an act of Congress, either by the name of interest or by that of 
damagess") 0127 U5: 260. 

In United States v. McKee, where a claim against the United States for 
moneys and supplies furnished during the Revolutionary War had been referred 
by Congress to the Court of Claims with directions to be governed in its adjust- 
ment and settlement “by the rules and regulations heretofore adopted by the 
United States in the settlement of like cases,” interest was allowed by that court, 
and by this court on appeal, because Congress was shown to have allowed interest 
in many private acts for the settlement of similar claims. 10 C. Cl. 231, 235; 
91 U.S. 442, 451. 

In United States v. Bank of Metropolis, 15 Pet. 377, cited at the bar, no 
question of interest was suggested by counsel, or considered by the court. 

In North Carolina, as elsewhere, in an action against a private person, to 
recover a sum certain and overdue, interest may doubtless be recovered, either 
according to the dictum in Devereaux v. Burgwin, 11 Iredell, 490, 495, on the 
ground of a “promise to pay being implied from the nature of the transaction ;” 
or, as more accurately stated in other cases, as damages for nonperformance of 
the defendant’s contract. State v. Blount, 1 Haywood, 4; Hunt v. Jucks, 1 Hay- 
wood, 173; McKinlay v. Blackledge, 2 Haywood, 28. See Young v. Godbe, 15 
Wall. 562, 565; Holden v. Trust Co., 100 U. S. 72, 74; Price v. Great Western 
Railway, 16 M. & W. 244, 248; Cook v. Fowler, L. R. 7 H. L. 27, 32, 36, 37; 

_Union Institution for Savings v. Boston, 129 Mass. 82. 
ZO But it is equally well settled, by judgments of the Supreme * Court of 
North Carolina, that the State, unless by or pursuant to an explicit statute, 
is not liable for interest, even on a sum certain which is overdue and unpaid. 

In Attorney General v. Cape Fear Navigation Co., 2 Iredell Eq. 444, 454, 
decided in 1843, in a suit on behalf of the State to recover dividends due to it 
as a stockholder, the corporation, by way of set-off, claimed interest for the 
State’s failure to pay its subscription at the time when it was payable; and Chief 
Justice Ruffin, in delivering judgment, laid down, as undoubted law, that “the 
general rule is, that the State never pays interest, unless she expressly engages 
to do so.” 

In Bledsoe v. State, 64 No. Car. 392, 397, decided in 1869, under a clause in 
the Constitution of the State providing that “the Supreme Court shall have orig- 
inal jurisdiction to hear claims against the State; but its decision shall be merely 
recommendatory; no process in the nature of execution shall issue thereon; they 
shall be reported to the next General Assembly for its action;’ a claim was made 
for fuel and provisions furnished to the State Insane Asylum, under written 
contract of the superintendent, from October, 1863, to April, 1865, with interest 
from the times of delivery. Upon the question of interest, the court said: “It 
was decided by this court, in Attorney General v. Cape Fear Navigation Co., 2 
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Iredell Eq. 444, that the State is not bound to pay interest, unless there is a 
special contract to that effect. The contract, in this case, must be understood 
to have been made with reference to the law, as it then stood. But because of 
the changes in and the disturbed condition of the government, and because pay- 
ment has been delayed for a long time, we recommend a departure from the rule, 
so far as to allow interest from the end of the war, say May 1, 1865, until 
January 1, 1869, when the plaintiff presented his claim to the General Assembly.” 
Whether interest not stipulated for in a contract is to be awarded as dam- 
ages for nonperformance of the contract, or on the ground of an implied promise 
to pay it, a private person is no less chargeable with interest on debts cer- 
*220 tain and overdue for money or goods, than on promissory notes or * bonds 
obligatory; and the State is no more chargeable with interest in the one 
case than in the other. 

The scope and effect of the bonds now sued on cannot be determined without 
a careful consideration of the provisions of the statutes from which the officers 
who executed the bonds derived their authority. 

Under the original act of January 27, 1849, the obligations of the State for 
money borrowed were required to be signed by the Treasurer and countersigned 
by the Comptroller, “in sums not less than one thousand dollars each, pledging 
the State for the payment of the sum therein mentioned, with interest thereon 
at the rate of interest not exceeding six per cent per annum, payable semi-annually 
at such times and places as the Treasurer may appoint, the principal of which 
certificates shall be redeemable at the end of thirty years from the time the same 
are issued.” 

There is nothing in that statute to show that certificates issued under it are 
to be negotiable from hand to hand, or assignable by the mere act of the holder, 
so as to create a contract between the State and any assignee. On the contrary, 
the statute requires that they shall be registered at large by the Comptroller at 
the time of his countersigning them; and the only transfer provided for is on 
the books of the Treasurer, and by surrender of the old certificate and issue of a 
new one instead thereof to the assignee. 

In that act, as no other date is mentioned for the payment of the principal 
than the date at which it “shall be redeemable,” it would be difficult (as is admitted 
by the learned counsel for the United States, citing Vermilye v. Adams Express 
Co., 21 Wall. 138, 145) to attribute to the word “redeemable” any other meaning 
than “payable;” and the provision that the interest shall be “payable semi- 
annually at such times and places as the Treasurer may appoint,” naturally relates 
to interest before the date fixed for payment of the principal, and could hardly 
be extended to imply an authority to the Treasurer and the Comptroller to bind 
the State to pay interest after that date. . 
eaten Peri Soy doubt upon this point is removed by the act of December 

j , pursuant to the provisions of which the bonds in suit were 
issued. ; 

This act makes new requirements, differing in many respects from, and in 
so far superseding, the requirements of the former act. It requires. all certifi- 
cates, thereafter issued for money borrowed by the State, to be under seal of 
the State signed by the Governor and countersigned by the Treasurer. It clearly 
shows that they are to be negotiable, as well by requiring them to “be made 
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payable to or bearer,” as by requiring a registry of a memorandum of 
their original issue only. It omits the provision that the principal “shall be 
redeemable” at the end of thirty years, and instead thereof prescribes that “the 
principal shall be made payable by the State at a day named in the certificate or 
bond.” It requires “coupons of interest to be attached to the certificates ;” and 
both the certificates and the coupons are required to be made payable, either at 
such bank or place in the city of New York as the Treasurer may designate, or 
at the public treasury in Raleigh, if preferred by the purchaser. 

From the general principle, that an obligation of the State to pay interest, 
whether as interest or as damages, on any debt overdue, cannot arise except by 
the consent and contract of the State, manifested by statute, or in a form author- 
ized by statute, it appears to us to follow as a necessary consequence that no 
authority to the officers of the State to bind it by such an obligation can be implied 
from the act of 1852, requiring the certificates or bonds issued under it to be 
made payable at a day named in them, and to have coupons of interest attached 
to them, and making no mention whatever of interest after the date at which 
the principal is payable. 

In the light of the provisions of this statute, the agreement in the bonds sued 
on, that the principal sum shall be “redeemable in good and lawful money” at the 
place and day therein designated, must be deemed equivalent to an agreement 
that they shall be payable on that day; and if the further provision by which 
interest is payable half-yearly “from the date of this bond and until the principal 

be paid, on surrendering the proper coupons hereto annexed,” could, upon 
*222 the face of * the bonds, and without regard to the laws under which they 

were issued, be construed to include interest after the date at which the 
principal is payable, and for which interest there were no coupons to be sur- 
rendered, it cannot be allowed such an effect, because the State of North Carolina 
has never authorized its officers to incur any such obligation in its behalf. 

This disposes of all the suggestions made in behalf of the United States, 
except the argument that, the bonds being payable in New York, the payment of 
interest is to be governed by the law of New York, according to which it is 
said that the State would be liable to pay interest, like a private person. People 
v. Canal Commissioners, 5 Denio, 401. 

But these bonds are obligations of the State of North Carolina; they were 
executed, delivered and registered in North Carolina by high officers of the 
State; the rate of annual interest is fixed at six per cent, the legal rate in North 
Carolina, and not seven per cent, the then legal rate in New York; and the fact 
that the bonds were made payable at a particular bank in New York, pursuant to 
the authority conferred by the statute of North Carolina upon its Public Treas- 
urer, instead of being made payable, as by that statute they might have been, at 
Raleigh, the capital of the State, cannot affect the extent of the obligation of 
the State of North Carolina. The manifest object of the alternative, allowed 
by the statute, of making the bonds payable either at New York or at Raleigh, 
was to promote the convenience of bondholders; and not to submit the obliga- 
tion, the construction or the effect of the bonds to the operation of different laws, 
according to the place at which they should actually be made payable. The case, 
therefore, falls within the general rule, well established in this court, that con- 
tracts are to be governed, as to their nature, their validity and their interpretation, 
by the law of the place where they are made, unless the contracting parties appear 
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to have had some cther place in view. Liverpool Steam Co. v. Phenix Ins. Co., 
129 U.S. 397, 453. Judgment for the defendant. 


Mr. Justice Mitrer, Mr. Justice Frerp and Mr. JUSTICE Haran dissented. 


State of Indiana v. State of Kentucky. 
Supreme Court of the United States, 1890. 


[136 United States, 479.] 


The waters of the Ohio River, when Kentucky became a State, flowed in a channel north 
of the tract known as Green River Island, and the jurisdiction of Kentucky at that 
time extended, and ever since has extended, to what was then low-water mark on the 
north side of that channel, and the boundary between Kentucky and Indiana must run 
on that line, as nearly as it can now be ascertained, after the channel has been filled. 

The dominion and jurisdiction of a State, bounded by a river, continue as they existed 
at the time when it was admitted into the Union, unaffected by the action of the forces 
of nature upon the course of the river. 

Long acquiescence by one State in the possession of territory by another State, and in the 
exercise of sovereignty and dominion over it, is conclusive of the title and rightful 
authority of the latter State. 


In EQuITY, to settle and determine the boundary line between the States of 
Indiana and Kentucky. 

On the 20th day of December, 1783, the legislature of Virginia by statute 
authorized and empowered the delegates of the State in the Congress of the 
United States “for and on behalf of this State, by proper deeds or instrument in 
writing, under their hands and seals, to convey, transfer, assign and make over 
unto the United States, in Congress assembled, for the benefit of the said States, 
all right, title and claim, as well of soil as jurisdiction, which this Commonwealth 
hath to the territory or tract of country within the limits of the Virginia charter, 
situate, lying and being to the northwest of the river Ohio.” 

On the Ist of March, 1784, the delegates from that State in Congress exe- 
cuted and delivered to “the United States in Congress assembled” a deed of “all 
right, title and claim, as well of soil as of jurisdiction, which the said Common- 
wealth hath to the territory or tract of country within the limits of the Virginia 
charter, situate, lying and being to the northwest of the river Ohio.” This Tae 
was, on the same day, accepted by Congress, and was spread at length upon its 

records. : 
*480 * On the 13th of July, 1787, Congress enacted an ordinance which 
was entitled “An ordinance for the government of the territory of the 
United States northwest of the river Ohio.’ There were no words of description 
in this ordinance except those contained in its title. 

In 1788 the legislature of Virginia, by an act which recited the passage of 
this ordinance, enacted: “that the afore-recited article of compact between the 
original States and the people and States in the territory northwest of Ohio river 
be, and the same is hereby, ratified and confirmed, anything to the contrary in 


the deed of cession of the said territory b i i 
: y by this Commonwealth to t 
States notwithstanding.” neces 
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The first Congress assembled under the Constitution enacted, on the 7th 
August, 1789, “An act to provide for the government of the territory northwest 
of the river Ohio.’ These words of description were repeated in the act; but 
there were no other words of description. 1 Stat. 50. 

On the 18th December, 1789, the legislature of Virginia passed an act con- 
senting “that the district of Kentucky, within the jurisdiction of said Common- 
wealth, and according to its actual boundaries at that time, should be formed 
into a new State.” By that act it was further provided that “the use and navi- 
gation of the river Ohio, so far as the territory of the proposed State, or the 
territory which shall remain within the limits of this Commonwealth, lies therein, 
shall be free and common to the citizens of the United States; and the respective 
jurisdictions of this Commonwealth and of the proposed State, on the river afore- 
said, shall be concurrent only with the States which shall possess the opposite 
shores of the said river.” 

On the 26th May, 1790, Congress established a territorial government over 
“the territory of the United States south of the river Ohio;’” 1 Stat. 123; but on 
the 4th of February, 1791, 1 Stat. 189, it gave its consent to the admission of 
Kentucky into the Union, “according to its actual boundaries on the 18th day of 
December, 1789,” the date of the passage of the act of the legislature of Virginia. 

On the 7th May, 1800, an act was passed “to divide the 
*481 * territory of the United States northwest of the Ohio into two separate 
governments.” 2 Stat. 58. 

On the 30th April, 1802, the enabling act for the admission of Ohio was 
passed, the Ohio River being made the southern boundary. 2 Stat. 173. By this 
act everything west of the present boundary of Ohio, and east of the division 
line established by the act of 1800 was “made a part of the Indiana Territory.” 

On the 3d February, 1809, the Territory of Illinois was separated from the 
Territory of Indiana, the Wabash River being the boundary. 2 Stat. 514. And, 
on the 19th April, 1816, the enabling act for Indiana was passed, in which it was 
enacted that the State should be bounded “‘on the south by the river Ohio, from 
the mouth of the Great Miami River to the mouth of the river Wabash.” 3 
Stat269. 

The controversy in this case related to the jurisdiction over the Green River 
Island, a formation in the river on the Indiana side opposite the mouth of the 
Green River, entering the Ohio from Kentucky; and the claims of Indiana in 
respect to it are fully stated in the brief and argument of its counsel. Some of 
the main issues were issues of fact, concerning which there was a large amount 
of proof. No good purpose can be served by further reference to it. 

An act passed by the legislature of Kentucky in 1873, and an Indiana statute 
following it in 1875 and the proceedings under the latter were relied upon by the 
State of Kentucky. These acts are printed in the margin. 


1“An Act to fix and determine the boundary line between the States of Indiana and 
Kentucky above and near Evansville. 

“Wauereas, Difficulty has arisen between the owners of land in Indiana and Kentucky 
in regard to the boundary line between said States, and [said] difficulty involves the title 
to large tracts of land at or near the line between Green River Island and the State of 
Indiana; therefore, 

“Be [it] enacted by the General Assembly of the Commonwealth of Kentucky. 

“8 1. That the Governor of the State be, and is hereby empowered and directed, to select 
a commissioner, who shall be a resident of Kentucky, and a practical surveyor, who shall 
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*482 * Mr. Alpheus H. Snow and Mr. Joseph E. McDonald (with whom 
was Mr. John M. Butler on the brief) for the State of Indiana. 
*483 *From a point on the northwest side of the Ohio River, about six 


miles above the city of Evansville, Indiana, to a point on the same side of 

the river about one-half mile above that city, the Ohio River curves toward Ken- 

tucky. Between these same points a depression or bayou exists which lies on 

nearly a straight line from one point to the other. The bottom of this depression 

is at present from twenty to thirty feet above low-water mark of the Ohio River. 

There are some evidences that near the upper point, this depression, 

*484 at some past period, divided into two at the river’s * edge, thus leaving a 

delta between the two depressions. Opposite the upper point, on the south 
(Kentucky) side of the Ohio River, the Green River flows into the Ohio. 

The land lying between the depression and the Ohio River consists of two 
connected tracts, one called the “Green River Island” and the other the “Green 
River Island Tow-head,”—the latter being a tract formed by deposit which has 
within the last twenty or thirty years become attached to the “Green River 
Island” tract at all stages of water. 

The land lying in the delta of the depression northeast of the “Green River 
Island” tract is called “Buck Island.” The depression or bayou above referred 
to is called the “Green River Island Bayou.” 

Until the year 1875, it was generally supposed, in the vicinage, that the 
boundary line between the two States was the low-water mark of the Ohio 
River on its northwest side, but it was claimed by persons who purported to assert 
the claims of the State of Kentucky that the low-water mark of the Ohio River 
on the northwest side was the middle line of the “Green River Island Bayou,” 
and of its northern branch at the point where the bayou divided, and that hence 
such middle line of the bayou was the boundary line between the two States. 

A few persons who claimed under the State of Kentucky, and whose title 
deeds bounded their land at the state boundary line, claimed that the meander 
line of the United States survey of 1806, which ran along the top of the north 
(Indiana) bank of the “Green River Island Bayou,” and upon the north (Indiana) 
rei of the north branch of the bayou where it divided, was the state boundary 
ine. 

In the year 1875 a survey was made for the purpose of locating the state 
boundary line between the two points, above referred to, by commissioners of the 
two States, under peculiar circumstances hereafter to be discussed. This survey 
eae. the state boundary line upon the meander line of the United States survey 
.@) ) 


act with a similar person selected by the Governor of the State of Indiana, and such 
persons so selected shall make a survey of the line dividing said States, beginning at the 
head of the island known as Green River Island opposite, or nearly so, from the mouth 
of Green River; running thence in a direction down the Ohio River to the lower end of 
said island, upon a line dividing said island and the State of Kentucky from the State of 
Indiana. Said commissioners shall consult the surveys originally made by the United 
State government, if there be more than one, and they be not inconsistent with each other 
and said commissioners shall be governed in running said line by such survey or surveys 
made by the Government of the United States. Within ten days after such survey, said com- 
missioners shall reduce said survey to writing, causing the metes and bounds and land- 
marks to be particularly described, and sign the same, and acknowledge the same before 
any officer authorized to take acknowledgments of deeds, and duplicates of such written 
statements of survey, signed and acknowledged by the commissioners shall be filed in the 
office of the clerk of the Henderson County Court, and in the auditor’s office of Vander- 
burgh, and Warrick counties, Indiana; and such written statement, or a copy duly certified 
by the clerk of the said Henderson County Court, shall be conclusive evidence of the said 
line dividing said island, so called, from said State of Indiana, in any of the courts of this 
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The “Green River Island” tract is about five and one-half miles long, 

*486 and a little over a mile wide at its greatest width, * and tapers to a point 

at both ends. It contains nearly two thousand acres of land. The “Green 

River Island Tow-head” contains about one hundred acres. The “Buck Island” 

tract contains about fourteen acres. The narrow strip of land between the bayou 

and the line of the survey of 1875 contains about one hundred acres. The land 
is worth on the average fifty dollars an acre. 

The owners of the land on the “Green River Island” tract deriving title 
from Virginia and Kentucky had, prior to 1875, been in dispute and conflict with 
the owners of the adjacent land in Indiana, deriving title from the United States, 
over the ownership of “Buck Island.” After the survey of 1875, the trouble was 
much increased, on account of the doubtful state in which the title to the strip 
between the bayou and the line of the survey of 1875 was left. 

Inasmuch as these disputes and conflicts had their origin in a dispute as to 


State. 

“§ 2. The commissioners to be appointed under this act shall report to the Governor, 
in writing, the result of the survey together with a plat of the same; and when said survey 
shall have been completed, the commissioner shall file his account with the Governor, and 
when the same shall be examined and approved by him, the Auditor of Public Accounts is 
hereby authorized to draw his warrant on the Treasury for said amount in favor of the 
commissioner appointed: Provided, however, said amount shall not exceed the sum of 
two hundred and fifty dollars. 

“§ 3. This act shall take effect and be in force from its passage. Approved April 21, 
1873.” 1 Sess. Laws 1873, 51, c. 964. 

The statute of the State of Indiana of February 27, 1875, referred to in the cross-bill 
was as follows: 

“Aw Act to ascertain the location of the boundary line between the States of Indiana 
and Kentucky, above and near Evansville, and making the same evidence in any dispute, and 
declaring an emergency. (Approved February 27, 1875.) 

“WuereEas, Difficulty and dispute have arisen between the owners of land in Indiana 
and Kentucky, in regard to the boundary line between said States, and said difficulty involves 
the title to large tracts of land above, near the line between the Green River Island and the 
State of Indiana: 

“Section 1. Be it enacted by the General Assembly of the State of Indiana, that the 
Governor be and is hereby empowered and directed to select a commissioner, who shall be a 
resident of the State of Indiana and a practical surveyor, who shall act with a similar 
commissioner to be appointed by the Governor of the State of Kentucky, and the two 
commissioners so selected, shall make a survey of the line dividing said States, beginning at 
the head of said Green River Island, near and opposite to the mouth of Green River, and 
running thence down the Ohio River to the lower end of said island. 

STI, 24, likey running said line the said commissioners shall consult and be governed 
by the surveys originally made by the government of the United States, when such surveys 
are not inconsistent with each other, and they shall establish and mark proper monuments 
along said line, whereby the same may be plainly indicated and perpetuated. 

“Sec. 3. Within ten days after making such survey and establishing said line, said’ 
commissioners shall reduce the same to writing, giving a full and plain description of all 
the courses and distances, and of the marks and monuments made and established, and 
sign and acknowledge the same before some officer authorized to take acknowledgements 
of deeds, which writing, so acknowledged, shall be recorded in the Recorder’s office in the 
counties of Vanderburgh and Warrick, and the original filed in the office of the Secretary 
of State, and such writing, or the record thereof, shall be conclusive evidence in any of 
the courts of this State of the boundary line between the States of Indiana and Kentucky, 
between the points on said Green River Island heretofore indicated. 

“Src. 4. There is hereby appropriated out of the moneys of the State, in the hands 
of the Treasurer, a sum not exceeding two hundred and fifty dollars, to pay for making 
said survey. After rendering the services provided for in this act, the commissioners shall 
make proof to the judge of the Circuit Court of Vanderburgh County of the value thereof 
to which the said judge shall certify, and upon the presentation of such certificate the 
Auditor of the State shall draw his warrant in favor of said commissioner for aniount 
so certified not exceeding the said sum of two hundred and fifty dollars. 

/ ESEC. 5. Whereas, An emergency exists for the immediate taking effect of this act, the 
same shall be in force from and after its passage.” 
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the state boundary, the State of Indiana, after having attempted to settle the 
boundary line by agreement with the State of Kentucky and failed, brought this 
suit for the purpose of obtaining a final settlement of all disputes by having the 
location of the state boundary line between the two points above referred to 
authoritatively settled. 

I. Do the words ‘‘Lying and being to the northwest of the river Ohio” in 
the act of cession of 1783 from Virginia to the United States, and the words “on 
the south by the Ohio River” in the act of Congress of 1816 providing for the 
formation of the State of Indiana, fix the southern boundary at the middle line 
of the Ohio River, or on the north or the south side of the Ohio River? and if 
on either the north or south side of the Ohio River, at the line of high-water 
mark, medium water mark or low-water mark ? 

In the year ‘1820, the case of Handly’s Lessee v. Anthony, 5 Wheat. 374, was 
brought in this court from the Circuit Court of the United States for the District 
of Kentucky. That case was an action of ejectment, in which the plaintiff claimed 

under a grant from the State of Kentucky and the defendants under a 
*487 grant from the United States. The title * of the individuals who were 

parties in that action depended, as Chief Justice Marshall, who delivered 
the opinion of the court, states, “upon the question whether the lands lie in the 
State of Kentucky or in the State of Indiana.” The land in question in that case 
was land lying north of the main Ohio River, and between the main river and a 
bayou which was dry during a portion of the year. 

The question involved in that case, so far as the boundary line between the 
States was concerned, was whether the boundary line between the States was or 
was not at the medium water mark on the northwest side of the Ohio River. 
There was no claim that the boundary line was north of the medium water mark 
on the northwest side, and consequently it was entirely immaterial whether the 
boundary line went to low-water mark on the northwest side or to the middle 
line of the river, or to low-water mark on the southeast side. If the boundary 
line was south of the medium water mark on the northwest side, the land was 
necessarily in Indiana, whether the boundary line was at low-water mark on 
either side or at the middle line of the Ohio River. 

The court however in that case entered into an inquiry as to the construction 
of the act and deed of cession of the Northwest Territory and arrived at the 
conclusion that the boundary between the States was the low-water mark on 
the northwest side of the Ohio River. The argument of Chief Justice Marshall 
is shown by the following quotations: 

“« . . . It is not the bank of the river, but the river itself at which the 
cession of Virginia commences. She conveys to Congress all her right to the 
territory ‘situate, lying and being to the northwest of the river Ohio.’ And this 
territory, according to express stipulation, is to be laid off into independent 
States. These States, then, are to have the river itself, wherever that may be, 
for their boundary. This is a natural boundary, and, in establishing it, Virginia 
must have had in view the convenience of the future population of the country. 

“When a great river is the boundary between two nations or States, 

*488 if the original property is in neither, and there be * no convention respect- 

ing it, each holds to the middle of the stream. But when, as in this case, 

one State is the original proprietor, and grants the territory on one side only, it 

retains the river within its own domains, and the newly created State extends to 
the river only. The river, however, is its boundary.” 

“Tf instead of an annual and somewhat irregular rising and falling of the 
river, it was a daily and almost regular ebbing and flowing of the tide, it would 
not be doubted that a country bounded by the river would extend to low-water 
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mark. This rule has been established by the common consent of mankind. It is 
founded on common convenience. Even when a State retains its dominion over 
a river which constitutes the boundary between itself and another State, it would 
be extremely inconvenient to extend its dominion over the land on the other side 
which was left bare by the receding of the water. And this inconvenience is not 
less where the rising and falling is annual than where it is diurnal. Wherever 
the river is a boundary between States, it is the main, the permanent river, which 
constitutes that boundary; and the mind will find itself embarrassed with insur- 
mountable difficulty in attempting to draw any other line than the low-water 
mark. 

“When the State of Virginia made the Ohio the boundary of States, she 
must have intended the great river Ohio, and not a narrow bayou into which its 
waters occasionally run. All the inconvenience which would result from attach- 
ing a narrow strip of country lying on the northwest side of that noble river to 
the States on its southeastern side, would result from attaching to Kentucky, the 
State on its southeastern border, a body of land lying northwest of the real river, 
and divided from the main land only by a narrow channel, through the whole of 
which the waters of the river do not pass, until they rise ten feet above low-water 
mark. 

“The case is certainly not without its difficulties; but in the great questions, 
which concern the boundaries of States, where great natural boundaries are estab- 
lished in general terms, with a view to public convenience and the avoidance of 

controversy, we think the great object, when it can be distinctly perceived, 
*489 ought not to be defeated by those technical * perplexities which may 

sometimes influence contracts between individuals. The State of Virginia 
intended to make the great river Ohio, throughout its extent, the boundary be- 
tween the territory ceded to the United States and herself. When that part of 
Virginia, which is now Kentucky, became a separate State, the river was the 
boundary between the new States, erected by Congress in the ceded territory, 
and Kentucky. Those principles and considerations which produced the bound- 
ary ought to preserve it. They seem to us to require that Kentucky should not 
pass the main river and possess herself of lands lying on the opposite side, al- 
though they should, for a considerable portion of the year, be surrounded by 
the waters of the river flowing into a narrow channel.” 

From what has been said above, it is evident that the conclusion of this 
court, in the case of Handly’s Lessee v. Anthony, above referred to, relating to 
the state boundary line, is a dictum, and that it is, therefore, open to this court to 
decide whether the boundary line between these States extends along the middle 
line of the Ohio River or along the line of high-water mark, medium water mark 
or low-water mark on the northwestern side or the southeastern side. 

There have been few cases in the state courts in which the exact location 
of the boundary of the States northwest and southeast of the Ohio River has 
been a material question. 

The question has been considered in the state courts, and the following may 
be said to be the result of the decisions: 

The Kentucky courts have always claimed, under the authority of Handly’s 
Lessee v. Anthony, to the low-water mark on the northwest side of the Ohio 
River. Fleming v. Kenney, 4 J. J. Marsh. 155; Church v. Chambers, 3 Dana, 274; 
ee v. Commonwealth, 2 Met. (Ky.) 394; McFarland v. Knight, 6 B. Mon. 

In Indiana the authority of Handly’s Lessee v. Anthony is recognized as 
applicable to the boundaries of riparian owners, but the right of wharfing out into 
the Ohio River is insisted upon. Stinson v. Butler, 4 Blackford, 285; Cowden v. 
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Kerr, 6 Blackford, 280; Doe v. Hildreth, 2 Indiana, 274; Commissioners 
*490 of St. Joseph County v. Pidge, 5 Indiana, 13; * Bainbridge v. Sherlock, 

29 Indiana, 364; S. C. 95 Am. Dec., 644; Gentile v. State, 29 Indiana, 409; 
Carlisle v. State, 32 Indiana, 55; Martin v. Evansville, 32 Indiana, 85; Sherlock 
v. Bainbridge, 41 Indiana, 35; Sherlock v. Alling, 44 Indiana, 184. 

The same may be said of the courts of Illinois, though there is a strong 
tendency to claim to the middle of all rivers. Middleton v. Pritchard, 3 Scam- 
mon, 510;.S. C. 38 Am. Dec. 112; Ensminger v. People, 47 Illinois, 384; S. C. 
95 Am. Dec. 495; Buttenuth v. St. Louis Bridge Co., 123 Illinois, 535; Fuller v. 
Dauphin, 124 Mlinois, 542. 

In Ohio and Virginia the question has been hotly discussed, and the authority 
of Handly’s Lessee v. Anthony denied. 

Virginia was dissatisfied with the case of Handly’s Lessee v. Anthony because 
she claimed to high-water mark on the northwest side of the river; Ohio, because: 
she claimed to the middle of the river. See Commonwealth v. Garner, 3 Grattan, 
655; Benner’s Lessee v. Platter, 6 Ohio, 505; Covington & Cincinnati Bridge Co. 
v. Mayer, 31 Ohio St. 317; St. Joseph &c. Railroad v. Devereaux, 41 Fed. Rep. 14. 

The conclusion of Chief Justice Marshall is based upon the theory that the 
act and deed of cession of Virginia are to be treated as a grant of the undisputed 
territory of Virginia, and that the words “‘to the northwest of the river Ohio,” are 
to be construed as though they were the words of strict boundary rather than of 
governmental description. He admits that his construction is not without diffi- 
culty, and the words are plainly ambiguous. 

An examination of the circumstances under which the cession was made 
establishes that: 

1. The words “to the northwest of the river Ohio” in the act and deed of 
cession of Virginia are not words of boundary, since the territory had not at 
that time any determinate bounds on the north. 

2. These words were used in the previous statutes of Virginia, and in the 
common and official speech and writing of the time to describe a large tract of 
territory claimed by England, France, Spain, the United States and Virginia. 

3. The act of cession of 1783 is remodelled from the act of 1781, in 
*491 which the territory of Virginia is divided into two * parts by such de- 
scription that, if the words of description are construed technically, the 

Ohio River itself is not described. 

4. The act of 1783 is not strictly an act of cession, but a proposition for com- 
promise between Virginia and the United States of a dispute in which the United 
States claimed that Virginia had no title to the territory southeast or northwest 
of the Ohio River. 

For these reasons it is evident that the words “within the limits of the Vir- 
ginia Charter to the northwest of the river Ohio” in the act of Virginia of 1783 
are words of governmental description of an indeterminate tract, contained in an 
agreement of compromise, and not words of definite boundary contained in an 
instrument of grant. 

It is therefore improper to treat the act and deed of cession of Virginia as 
though they were a carefully drawn deed of grant by metes and bounds, and to 
give to the words “to the northwest of the river Ohio” the same technical signifi- 
cance which they might have if they constituted a part of a carefully drawn 
description by metes and bounds of a territory admitted to be the undisputed 
property of the grantor. 

By the insertion of the provision respecting the free navigation of the Ohio 
River, Virginia accomplished three important things. 

1. It bound the State of Kentucky to apply to the Ohio River the principles 
relating to the navigable waters wholly within the Northwest Territory, regarding 
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which it was by the ordinance provided that: “The navigable waters leading 
into the Mississippi and St. Lawrence, and the carrying places between the same, 
shall be common highways and forever free, as well to the inhabitants of the said 
territory, as to the citizens of the United States, and those of any other States 
that may be admitted into the Confederacy, without any tax, impost, or duty 
therefor.” 3 

2. It compelled Kentucky to agree with the United States that it would 
never attempt to control the navigation of the Ohio River. If Kentucky had 
gone over to Spain, the first act, of course, would have been to close the Ohio 

and Mississippi rivers to navigation. By keeping Kentucky in the Union 
*492 * and binding her to exercise only that concurrent jurisdiction which 

States bounded by navigable rivers would be entitled to exercise by the 
rules of international law, the possibility of either the Ohio or the Mississippi 
rivers being closed to navigation would be done away with, since Spain, without 
Kentucky and the southwest territory, east of the Mississippi, would not have 
been strong enough to have violated the obligations of the treaty of 1783, which 
provided for the free navigation of the Mississippi. Sgeng ed 

3. It bound itself and Kentucky to recognize as having concurrent jurisdic- 
tion with itself over the Ohio River “only the States which may possess the 
opposite shores of said river,” that is, the United States and the States to be 
formed in the Northwest Territory, bounding on the Ohio River. Thus, all 
complications with the Ohio Company, or any other land company, would be - 
avoided, since the United States, by consenting to the act, would bind themselves 
to protect Virginia and Kentucky from any such claims of jurisdiction over the 
Ohio River by any land company. 

In this act Virginia treats itself and Kentucky as bounding on the Ohio 
River. The words are: “That the use and navigation of the river Ohio, so far 
as the territory of the proposed State or the territory which shall remain within 
the limits of this Commonwealth lies thereon,” etc. 

Further, this act is an admission by Virginia that the State or States pos- 
sessing the opposite shores of the river, which at that time was the United States, 
had a right to exercise concurrent jurisdiction over the Ohio River with itself 
and Kentucky, since it does not purport to grant to the United States any new 
rights. 

Probably nothing was further from the intention of the Virginia legislature 
in adopting the act of cession of 1783 than to make claim to exclusive territorial 
rights over the Ohio River, as against the United States. The advantages of the 
Union were at that time fully recognized, and the immense value of the water- 
ways to the civilization of that period made it the one idea of the State to keep 

the great water-ways open to free navigation, the States on both sides 
*493 possessing jurisdiction * over the river for the proper preservation of 
peace and order thereon. 

Unless the terms of written instruments make it absolutely clear that it was 
the intention that the boundary line between the States on the opposite sides of 
the river should be elsewhere than at the middle line, that line should be the 
boundary. 

As above shown, the words of the act of cession of the Northwest Territory 
do not necessarily fix the boundary line elsewhere than at the middle line of the 
Ohio River. 

It is therefore submitted that the middle line of the Ohio River is the bound- 
ary line between the States of Indiana and Kentucky. 

II. If it be granted that the southern boundary of the State of Indiana is 
the low-water mark of the Ohio River upon the northwest side, then is that low- 
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water mark of the Ohio River on the northwest side, at the present time, on the 
north or the south margin of the “Green River Island” tract and the “Buck 
Island” tract? Does the present location of this low-water mark fix the state 
boundary line? 

The testimony introduced by the State of Indiana proves conclusively that 
the low-water mark on the northwest side of the Ohio River is, at the present 
time, south of the “Green River Island Tow-head,” and that the whole tract is 
an accretion to the “Green River Island” tract within the last twenty or thirty 
Vv 

IIL If it be granted that the low-water mark on the northwest side of the 
Ohio River is, at the present time, along the southern margin of the “Green River 
Island” tract, and the “Buck Island” tract; and that the location of this low- 
water mark at the present time does not fix the state boundary, is it necessary 
to examine into the facts relating to the location of the low-water mark prior to 
the year 1816, when the State of Indiana was formed with the Ohio River as its 
bounda ry on the south, or does the formation of the State of Indiana, in 1816, 
with that boundary, so fix the boundary, as against the State of Kentucky, as to 
make evidence as to the location of the low-water mark prior to that date, imma- 

terial ? 
*AO4 * Tt is submitted on the proof that, even if it is necessary for the State 
- Indiana in this case to make proof of the location of the low-water 
mark on the northwest side of the Ohio River prior to the present time, it is not 
rites: that it should in its proof go further back than the year 1816; since 
in that year the State of Kentucky recognized the right of the United States and 
of the State of Indiana to exercise jurisdiction at least to the low-water mark 
f the Ohio River on the northwest side. 
TV a f the location of the state boundary line was definitely fixed in the yea 


1816 at the low-water mark of the Ohio River, was the low-water mark on ae 
ptirivest side of the Ohio River, in 1816, on the north or south margin of the 
“Green River Island” tract and the “Buck Island” tract, and has it ever since 


remained as located in 1816? 

It is shown by the testimony of living witnesses, practically without contra- 
diction, that, since 1820, the depression north of the “Green River Island” tract 
has remained substantially as it is at present, the height of the bottom of the 
depression above low-water mark changing slightly from year to year by the 
washing and filling caused by the high water at seasons of overflow, but the 
average height above low-water mark remaining substantially the same. 

It is submitted, therefore, that, if the low-water mark on the northwest side 
of the Olio River is the state boundary, the State of Indiana has shown, by living 
witnesses, that this line of low-water mark, since 1820, has been on the south 
margin of both the “Green River Island” tract and the “Buck Island” tract. The 
testimony referred to under the sixth point of this brief shows that the same state 
of facts existed between 1820 and 1816. 

V_ li it be necessary for the purpose of determining the state boundary to 
examine into the location of the low-water mark on the northwest side of the 
Ohio River as it existed prior to 1816, did the United States survey of 1806, a 
meander line of which ran along the north side of the “Green River Island” tract 

and the “Buck Island” tract, affect the location of the state boundary line? 
*495 * Considering the uncertain state of the law, at the time of the United 
States survey of 1806, with regard to the meaning of the words “to the 
northwest of the river Ohio;”’ considering also the fact that there was an out- 
standing Virginia patent on a part of the “Green River Island” tract (the validity 
of which will be considered later) ; considering also that the Henderson County 
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Court of Kentucky had taken upon itself to allow surveys to be made on the 
“Green River Island” tract by Kentucky surveyors, thus incidentally determining 
that the “Green River Island” tract was not “to the northwest of the river Ohio ;” 
considering also that, for the United States surveyor to have surveyed the “Green 
River Island” tract at that time would have required of him the determination of 
a great question which is yet undetermined ; considering also that the surveyor of 
the United States, in going on the “Green River Island” tract to make surveys 
over the Kentucky surveys would have doubtless exposed himself to personal 
violence and ejection from the land, it is not to be wondered that he accepted the 
interpretation of the words, “‘to the northwest of the river Ohio,” placed upon 
them by the Kentucky courts, and made return that, in his individual opinion, the 
bank of the bayou was the bank of the Ohio, and that his superiors did not ques- 
tion his survey. 

It is submitted, therefore, that the above considerations greatly weaken, if 
they do not totaily destroy any evidential force that the United States survey of 
1806 may be claimed to have, as bearing upon the question of the location of 
the low-water mark, in 1806, with relation to the “Green River Island”’ tract. 

As evidence in itself of the boundary between the States, it is absolutely 
worthless, since meander lines are not intended to show the low-water mark, but 
only to approximately determine the location of the banks of the stream mean- 
dered. Railroad Co. v. Schurmeir, 7 Wall. 272. 

VI. If the state boundary line was not definitely fixed at the low-water 
mark on the northwest side of the Ohio River, in 1816, but was so fixed by the 

deed of cession from Virginia to the United States in 1784, and by the act 
*496 of cession of Virginia * in 1783, was the low-water mark on the north- 

west side of the Ohio River, in 1783 and 1784, on the north or the south 
margin of the “Green River Island” tract and the “Buck Island” tract, and has 
it ever since remained as it existed in 1783 and 1784? 

Counsel discussed the evidence on this point at length, and concluded: Every-. 
thing, therefore,—science, tradition and evidence of deceased and living persons,— 
points to the conclusion that the low-water mark on the northwest side of the 
Ohio River, is, and since 1783, has been along the south margin of the “Green 
River Island” and the “Buck Island” tracts. And hence the conclusion is irre- 
sistible that if the low-water mark on the northwest side of the Ohio River be 
the state boundary, therefore the state boundary runs to the south of all the 
disputed tracts, leaving all these tracts within the jurisdiction of the State of 
Indiana. 

VII. If it be granted that the southern boundary of the State of Indiana is 
the low-water mark on the northwest side of the Ohio River, and that the low- 
water mark on the northwest side of the Ohio River at the present time is on the 
southern margin of the “Green River Island” tract and the “Buck Island’ tract; 
but since the year 1816 or the year 1783, the low-water mark has been along the 
north margin of those tracts; has the process by which the location of the low- 
water mark has changed been gradual or sudden, and has such change been a 
change to a new condition or a return to an old condition? If it should be found 
that the location of the low-water mark has changed, has the state boundary line 
canes its location in consequence of such a change of location of the low-water 
mark: 

While the principle of accretion is perhaps not strictly applicable to a case 
of this kind, since there is no claim that the “Green River Island” tract is a piece 
of land actually formed by process of deposit within the existing banks of the 
Ohio River, yet, taking into consideration that the tract is a formation by the 
deposit of the Ohio River within its geological banks: that the location of the 
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main river channel of the Ohio River has been within the recent his- 
*497 torical and geological * times south of the “Green River Island” tract 

where it now is; that if the “Green River Island” tract was ever a true 
island it was such from a temporary detachment from the territory of Indiana, 
it is right and proper that this court in deciding a question of this kind, which 
is more properly a question of politics and diplomacy than a question of strict 
law, should base its decision upon the principles of justice, rather than upon 
strict and technical rules of law, and should dissolve any doubts which may arise 
as to the existence or non-existence of claimed facts, which by reason of the 
unsettled condition of the country cannot be proved with absolute accuracy, by 
calling to its assistance the principle of accretion, and if it should be of opinion 
that the low-water mark on the northwest side of the Ohio River is the boundary 
between the States of Indiana and Kentucky, should adjudge that the boundary 
of the State of Indiana, to which the disputed tracts are now finally and com- 
pletely attached, is along the southern margin. 

VIII. If this court should find that the state boundary line is along the north 
margin of the “Green River Island” tract, does it also extend along the north or 
the south margin of the “Buck Island” tract by reason of the fact that the “Buck 
Island” tract, is an accretion to or a part of the “Green River Island” tract, or an 
accretion to or a part of the undisputed soil of Indiana? 

It will be noticed that, in the above, two facts are assumed: (1) That the 
low-water mark on the northwest side of the Ohio River is the state boundary 
line. (2) That the low-water mark of the Ohio River is on the north margin of 
the “Green River Island” tract. 

Both these facts the State of Indiana expressly denies. If, however, the 
facts thus assumed to exist were true, the testimony shows that the “Buck Island” 
tract is an accretion to the undisputed soil of Indiana, and that hence the state 
boundary line is upon its south margin. 

IX. The State of Kentucky has not exercised sovereignty and jurisdiction 
over the “Green River Island” tract or the “Buck Island” tract in such a manner 

as to affect the location of the state boundary line. 
*498 * The “full possession, jurisdiction and control” which the State of 
Virginia is alleged to have retained after the cession of 1783, is not shown 
by the evidence. 

The cross-bill of Kentucky places her claim of exercise of jurisdiction over 
the “Green River Island” tract as distinct from the exercise of jurisdiction by 
Virginia, over the “Green River Island” tract upon four grounds. 

The first ground is, “That the owners of soil thereon, hold their title thereto 
under grants made by her as the original proprietor thereof.” 

The State of Kentucky was formed June Ist, 1792. It issued its first patent 
for land on the “Green River Island” tract in 1818. Twenty-six years elapsed, 
therefore, before the executive officers of the State of Kentucky determined to 
issue patents for the land on the “Green River Island” tract. Yet it appears from 
the statement of Zadok Cramer, the author of “The Navigator,’ published in 
1808, that at the time of publishing that book, there were “six or eight families 
settled’? on the “Green River Island” tract. 

All the circumstances surrounding the original issue of the Kentucky patents, 
are consistent with the theory that doubts existed for twenty-six years on the 
part of the governors of Kentucky as to their right to issue patents for land on 
the “Green River Island” tract, and that the doubt was finally solved by an acting 
governor, who was, perhaps, interested in having the question settled one way 
or the other. A precedent having been once established, the subsequent gover- 
nors followed it, as was natural and perhaps proper, since the issuing of the first 
patent determined the position of Kentucky in the matter, and it was as proper 
to cover the whole tract with patents as to cover any part of it. 
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Considering the fact that, for twenty-six years, under a system of land 
laws which permitted the location of land wheresoever the claimant might see fit, 
no individual took out a patent from Kentucky upon the “Green River Island” 
tract though during that period there were from six to ten families settled upon 

it; considering, also, that the facts surrounding the issue of the first patent 
*499 gave rise to the suspicion that the * state officers issuing the patent may 

have had an interest in it; considering, also, the great looseness with which 
the patents were finally issued; considering, also, that it was for the pecuniary 
interest of the settlers on the island to take title from Kentucky rather than from 
the United States, and that they could not have obtained title from the United 
States, without having the United States survey of 1806 corrected, it is sub- 
mitted that the facts surrounding the issue of the Kentucky patents are such 
as to destroy the force of the issue of those patents as proof of the exercise of 
jurisdiction by Kentucky over the “Green River Island” tract. 

The second claim of Kentucky of right to exercise jurisdiction over the 
“Green River Island” tract is, “that the property thereon, amounting to many 
thousands of dollars in value, has always been assessed for taxation by her legally 
authorized officials, and the taxes thereon paid into her state treasury.” This 
statement is not supported by the evidence. 

The third ground on which the State of Kentucky claims to have acquired 
the right of jurisdiction over the “Green River Island” tract is, “that the residents 
thereon, possessing the other necessary qualifications, have always voted at her 
elections as legal voters.” It appears that the residents on the “Green River 
Island” tract voted, when they voted at all, at the town of Henderson, some twenty 
miles away by the river. Admitting this to be true, it is of little or no effect as 
showing an exercise of jurisdiction by the State of Kentucky over the disputed 
tracts. 

The fourth ground on which the State of Kentucky claims to have acquired 
the right of jurisdiction over the “Green River Island” tract is, “that her courts 
have always exercised undisputed jurisdiction, both civil and criminal, over the 
said island.” 

The record in the case of Garrett v. McClain shows that the jurisdiction of 
the Kentucky court was disputed in that very case. One of the grounds on which 
the injunction against the execution of the judgment was asked was, that the Ken- 
tucky court which rendered the judgment had no jurisdiction over the “Green 
River Island” tract, because that tract was “beyond the territorial limits of the 

State of Kentucky.” 
*500 * X. The State of Kentucky, in her cross-bill, claims that the State 
; of Indiana has always acquiesced in the claims of Kentucky to the “Green 
River Island” tract. The State of Indiana did not acquiesce in the original 
issuing of the Virginia patent, since the State of Indiana did not exist at the 
time the Virginia patent was issued. 

It is impossible for a State of this Union to acquire a right of jurisdiction 
as against another State, over a disputed territory, by any exercise of jurisdiction 
however clear and however long continued, To permit a State to acquire juris- 
diction by its own action as against another State, would be to apply the equitable 
doctrine of laches to dealings between sovereign States. Such a doctrine never 
has been and never could be admitted to exist by the States of this Union. It 
would be in violation of the common law maxim,—nullum tempus occurrit regi. 
PAY While a State may allow rights to be acquired against it by its own citizens 
if it so chooses, it is inconsistent with the idea of sovereignty that one State or 
nation should acquire tights of territory and jurisdiction by the inaction of 
another State. The question of state boundaries is a question to be determined 
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by the construction of written instruments, and the examination of the facts in 
connection therewith, and the application of the principles of law and equity so 
far as they are consistent with state sovereignty. If it should be admitted that 
there could be any exercise of jurisdiction or acquisition of territory through the 
action of one State, and the inaction of another, the result of the doctrine would 
be to produce disputes regarding the territory, which could finally be settled only 
by force, since States would not permit the courts to determine claims to acquisi- 
tion of territory. 

Such a doctrine would also be subversive of Article I, section 10, of the Consti- 
tution of the United States which provides that, “No State shall, without the con- 
sent of Congress, enter into any agreement or compact with another State. If 
the doctrine of laches or limitation is to apply as between States, it could only be 

sustained upon the theory upon which the doctrine of laches or limitation 
*501 is sustained as between * individuals, that is, upon presumption of a prior 

grant. To hold, therefore, that a State might acquire territory and juris- 
diction by its own action, would be practically to hold that one State might enter 
into compact or agreement with another State, without the consent of Congress, 
and that the right of jurisdiction which a State of this Union possesses, is a right 
which may be conveyed by the State without the consent of Congress. 

XI. Have the States of Indiana and Kentucky so legislated, and have any 
acts been done under such legislation which can affect the location of the boundary 
line between the two States? 

The statute of Indiana, of February 27, 1875, referred to in the cross-bill, 
does not stand by itself. In the year 1873, the State of Kentucky had legislated 
in regard to the boundary line between the States near the “Green River Island” 
tract. The statute of Kentucky relating to this matter was approved April 21st, 
1873. [This legislation, and the acts of the executive of each State were then 
reviewed at length, and the results of the examination were claimed to be this :] 

The effect of the legislation of Kentucky in 1873, and of Indiana in 1875, 
since the consent of Congress to it was not obtained, depends, therefore, entirely 
upon the question whether the meander line of the Ohio River in the United States 
survey of 1806 was or was not the state boundary line. If it was, it was com- 
petent for the two States to provide any evidence of it, as the actual and admitted 
boundary, which they saw fit. 

That the meander line of the United States survey of 1806 was not and could 
not be the state boundary line is a question which would seem not to admit of 
argument. When this court held, in the case of Railroad Company v. Schurmeir, 
7 Wall. 272, that the meander lines of the United States surveys were run merely 
for the purpose of determining the amount of land for which the purchaser from 
the United States government should pay, it placed a final negative upon any 

claim that the meander line could ever be a state boundary line. There 
*502 is not enough in the fact that a meander * line was run along a river 

forming the boundary of a State of this Union to raise such a meander 
line from its humble office of determining whether a person should pay a few 
dollars, more or less, to the dignity of a boundary line between two States. 

The absurdity of the survey of 1875 is apparent when it is considered that if 
the meander line of the United States survey of 1806 should have been adopted 
as the boundary of Indiana along the Ohio River, a large and valuable part of 
the city of Evansville and of the other towns and cities of Indiana on the Ohio 
River would have become a part of the State of Kentucky. If it was proper for 
the state boundary line to be fixed at the meander line adjacent to the “Green 
River Island” tract, it was equally proper that it should be so fixed at all points 
along the Ohio River. 
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If these statutes of Indiana and Kentucky made or attempted to make the 
meander line of the United States survey of 1806 the boundary line, they impaired 
the obligation of the contract made by the United States with the patentees from 
the United States adjacent to the “Green River Island” tract, on the north, since 
these statutes made no provision for compensation to these patentees, for the land 
taken from them between the bayou and the meander line of the survey of 1806. 

It is submitted, therefore,—whether the act of Indiana of 1875 is to be treated 
as part of a proposed “agreement or compact” between the State of Indiana and 
the State of Kentucky, or whether it stands by itself as furnishing a proposed 
rule of evidence in the Indiana courts,—that the acts required to be performed 
as a prerequisite to the taking effect of the statute were never performed and 
never can be performed; that the statute itself is unconstitutional and void and 
that therefore neither this statute nor the acts done thereunder have any effect 
upon the location of the state boundary line. 

Mr. P. W. Hardin, Attorney General of the State, and Mr. J. Proctor Knott 
for the State of Kentucky. 


£503 * Mr. Justice FIELp delivered the opinion of the court. 


This is a controversy between the State of Indiana and the State of Ken- 
tucky growing out of their respective claims to the possession of and jurisdiction 
over a tract of land nearly five miles in length and over half a mile in width, 
embracing about two thousand acres, lying on what is now the north side of the 
Ohio River. 

Kentucky alleges that when she became a State on the Ist of June, 1792, this 
tract was an island in the Ohio River, and was thus within her boundaries, which 
had been prescribed by the act of Virginia creating the District of Kentucky. The 
territory assigned to her was bounded on the north by the territory ceded by 
Virginia to the United States. The tract in controversy was then and has ever 
since been called Green River Island. Kentucky founds her claim to its possession 
and to jurisdiction over it upon the alleged ground that at that time the river Ohio 
ran north of it, and her boundaries extended to low-water mark on the north side 
of the river; also upon her long undisturbed possession of the premises, and the 
recognition of her rights by the legislation of Indiana. 

Indiana rests her claim also upon the boundaries assigned to her when she was 
admitted into the Union on the 11th of December, 1816, of which the southern line 
was designated “as the river Ohio from the mouth of the Great Miami River to 
the mouth of the Wabash.” This boundary, as she alleges, embraces the island 
in question, she contending that the river then ran south of it, and that a mere 
bayou separated it from the mainland on the north. 

The territory lying north and west of the Ohio, embracing the State of 
Indiana, as well as the territory lying south of that river, embracing the State of 
Kentucky, was, previous to 1776, and down to the cession of the same to the 
United States, held by the State of Virginia. Indeed, that Commonwealth claimed 
that all the territory lying north of the Ohio River and west of the Allechanies 

and extending to the Mississippi was within her chartered limits. As stated 
*504 by Chief Justice Marshall, in Handly’s Lessee v. Anthony, 5 Wheat. * 374 
376, at an early period of the Revolutionary War, “the Gen yee 
the immense tracts of unsettled country which lay within the charters of par- 
ticular States ought to be considered as the property of those States or as an 
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acquisition made by the arms of all for the benefit of all, convulsed our con- 
federacy and threatened its existence.” To remove this cause of disturbance, 
Congress in September, 1780, passed a resolution recommending “‘to the several 
States having claims to waste and unappropriated lands in the western country, 
a liberal cession to the United States of a portion of their respective claims, 
for the common benefit of the Union.” The Commonwealth of Virginia yielded 
to this recommendation, and on the 20th of December, 1783, an act was passed 
by her legislature authorizing her delegates in Congress to convey to the United 
States all her right, title and claim, as well of soil as of jurisdiction, “to the 
territory or tract of country within the limits of the Virginia charter, situate, lying 
and being to the northwest of the river Ohio,” subject to certain conditions, 
among which was that the territory should be laid out and formed inte States 
containing a suitable extent of territory, not less than one hundred nor more 
than one hundred and fifty miles square, or as near thereto as the circum- 
stances would admit, and that the States so formed should be distinct repub- 
lican States, and admitted members of the Federal Union, having the same 
rights, sovereignty, freedom and independence as the other States. In pur- 
suance of this act the delegates in Congress, on the Ist of March, 1784, exe- 
cuted a formal deed ceding to the United States all the right, title and claim 
as well of soil as of jurisdiction which the Commonwealth had to the terri- 
tory or tract of country within the limits of the Virginia charter, “situate, lying 
and being to the northwest of the river Ohio,” for the uses and purposes and 
subject to the conditions mentioned in the act of the Commonwealth. 

By the act of Congress of July 13, 1787, entitled, “An ordinance for the gov- 
ernment of the territory of the United States northwest of the river Ohio,” a 

modification was made of the terms of the cession of Virginia, to the effect 
*505 that there should be formed in the ceded territory not less than three * nor 

more than five States, the fixed and established boundaries of which were 
designated, and of which the Ohio River was declared to be one. 

As thus seen, the territory ceded by the State of Virginia to the United States, 
out of which the State of Indiana was formed, lay northwest of the Ohio River. 
The first inquiry, therefore, is as to what line on the river must be deemed the 
southern boundary of the territory ceded, or, in other words, how far did the 
jurisdiction of Kentucky extend on the other side of the river. Early in the 
history of the State, doubts were raised on this point, and to quiet them, its 
legislature, on the 27th of January, 1810, passed the following act declaring the 
boundaries of certain counties in the Commonwealth: 

“Whereas doubts are suggested whether the counties calling for the river 
Ohio as the boundary line, extend to the state line on the northwest side of said 
river, or whether the margin of the southeast side is the limit of the counties; to 
explain which 

“Be it enacted by the General Assembly, That each county of this Common- 
wealth, calling for the river Ohio as the boundary line, shall be considered as 
bounded in that particular by the state line on the northwest side of said river, 
and the bed of the river and the islands therefore shall be within the respective 
counties holding the main land opposite thereto, within this State, and the several 
county tribunals shall hold jurisdiction accordingly.” 1 Statute Law of Ken- 
tucky, (1834,) p. 268 Sess. Laws 1810, 100. 

Upon this question of boundary we also have, happily, a decision of this 
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court rendered so early as 1820. In Handly’s Lessee v. Anthony, 5 Wheat. 374, 
ejectment was brought to recover land which the plaintiff claimed under a grant 
from the State of Kentucky, while the defendants held under a grant from the 
United States, and the title depended upon the question whether the land lay in 
the State of Kentucky or in the State of Indiana. It was separated from the 
mainland of Indiana by a bayou, a small channel, which made out of the Ohio, 
and entered that river again a few miles below. 
*506 This bayou was from four to five poles wide and its bed was * dry 
during a portion of the year. The court said that the question whether 
the land lay within the State of Kentucky or of Indiana depended chiefly upon 
the land law of Virginia and on the cession of that State to the United States. 
And in determining this question it went into the consideration of the proper con- 
struction to be given to the deed of cession, and reached the conclusion that the 
boundary between the States was at low-water mark on the northwest side of 
the river. 

“In pursuing this inquiry,” said the court, p. 379, “we must recollect, that it 
is not the bank of the river, but the river itself, at which the cession of Virginia 
commences. She conveys to Congress all her right to the territory ‘situate, lying 
and being to the northwest of the river Ohio.’ And this territory, according to 
express stipulation, is to be laid off into independent States. These States, then, 
are to have the river itself, wherever that may be, for their boundary. This is a 
natural boundary, and in establishing it Virginia must have had in view the 
convenience of the future population of the country. When a great river is the 
boundary between two nations or States, if the original property is in neither, 
and there be no convention respecting it, each holds to the middle of the stream. 
But when, as in this case, one State is the original proprietor and grants the ter- 
ritory on one side only, it retains the river within its own domain, and the newly 
created State extends to the river only. The river, however, is its boundary. 

If, instead of an annual and somewhat irregular rising and falling of 
the river, it was a daily and almost regular ebbing and flowing of the tide, it 
would not be doubted that a country bounded by the river would extend to low- 
water mark. This rule has been established by the common consent of mankind. 
It is founded on common convenience. Even when a State retains its dominion 
over a river which constitutes the boundary between itself and another State, it 
would be extremely inconvenient to extend its dominion over the land on the 
other side which was left bare by the receding of the water. And this incon- 

venience is not less where the rising and falling are annual than where they 
*507 are diurnal. Wherever the river is a boundary between States, it * is the 

main, the permanent river, which constitutes that boundary; and the mind 
will find itself embarrassed with insurmountable difficulty in attempting to draw 
any other line than the low-water mark. When the State of Virginia made 
the Ohio boundary of States, she must have intended the great river Ohio, and 
not a narrow bayou into which its waters occasionally run. All the incon- 
venience which would result from attaching a narrow strip of country lying on 
the northwest side of that noble river to the States on its southeastern side, would 
result from attaching to Kentucky, the State on its southeastern border, a body 
of land lying northwest of the real river, and divided from the mainland only by 
a narrow channel, through the whole of which the waters of the river do not 
pass until they rise ten feet above the low-water mark.” 
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This decision has been followed by the courts of Kentucky. See Church v. 
Chambers, 3 Dana, 279; McFarland v. McKnight, 6 B. Mon. 500, 510; Fleming v. 
Kenny, 4 J. J. Marsh. 155, 158; McFall v. Commonwealth, 2 Met. (Ky.) 394. 
In this last case, the defendant, a justice of the peace for a Cincinnati township, 
in the State of Ohio, solemnized a marriage on a ferry boat upon the Ohio River, 
midway between Newport in Kentucky and Cincinnati in Ohio, and was indicted 
in the courts of Kentucky for unlawfully solemnizing a marriage, and was con- 
victed of the offence, he not having been authorized to perform that ceremony 
by the county court of that State. The Court of Appeals of Kentucky in affirming 
the conviction referred to the authority of Handly’s Lessee v. Anthony, and said: 
“That the boundary and jurisdiction of the State of Kentucky rightfully extend 
to low-water mark on the western or northwestern side of the river Ohio must 
now be considered as settled.” The same doctrine was maintained in Common- 
wealth v. Garner, 3 Gratt. 655, by the General Court of Virginia, at its June term, 
1846, after elaborate consideration, against the earnest contention of some of its 
judges that the jurisdiction of the State after the cession extended to the line of 
high-water mark on the northwest side of the river. 

We agree with the observations of the court in Handly’s Lessee 
*508 v. Anthony, that great inconvenience would have followed * if land 
on either side of the river, that was separated from the mainland only 
by a mere bayou, which did not appear to have ever been navigable, and was 
dry a portion of the year, had been attached to the jurisdiction of the State 
on the opposite side of the river; and, in the absence of proof that the waters 
of the river once flowed between the tract in controversy in this case, and the 
mainland of Indiana, we should feel compelled to hold that it was properly 
within the jurisdiction of the latter State. But the question here is not, as if 
the point were raised to-day for the first time, to what State the tract, from 
its situation, would now be assigned, but whether it was at the time of the 
cession of the territory to the United States, or more properly when Kentucky 
became a State, separated from the mainland of Indiana by the waters of the 
Ohio River. Undoubtedly, in the present condition of the tract, it would be 
more convenient for the State of Indiana if the main river were held to be 
the proper boundary between the two States. That, however, is a matter 
for arrangement and settlement between the States themselves, with the consent 
of Congress. If when Kentucky became a State on the lst of June, 1792, the 
waters of the Ohio River ran between that tract, known as Green River Island, 
and the main body of the State of Indiana, her right to it follows from the fact 
that her jurisdiction extended at that time to the low-water mark on the north- 
west side of the river. She succeeded to the ancient right and possession of 
Virginia, and they could not be affected by any subsequent change of the Ohio 
River, or by the fact that the channel in which that river once ran is now filled 
up from a variety of causes, natural and artificial, so that parties can pass on dry 
land from the tract in controversy to the State of Indiana. Its waters might so 
depart from its ancient channel as to leave on the opposite side of the river entire 
counties of Kentucky, and the principle upon which her jurisdiction would then 
be determined is precisely that which must control in this case. Missouri v. Ken- 
tucky, 11 Wall. 395, 401. Her dominion and jurisdiction continue as they existed 
at the time she was admitted into the Union, unaffected by the action of the forces 
of nature upon the course of the river. 
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*509 * The question then becomes one of fact, did the waters of the Ohio 

pass between Green River Island and the mainland of Indiana when Ken- 
tucky became a State and her boundaries were established ? There is much evi- 
dence introduced on the part of Indiana to show that since her admission into the 
Union the Ohio River has not passed between the island and the mainland except 
at intervals of high water ; and that at low water the mainland has been accessible 
for portions at least of the year from the island, free from any water obstructions. 
Aside from the speculations of geologists, which are not of a very convincing 
character, the evidence consisted principally of the recollections of witnesses, 
which were more or less vague and imperfect. Apart from those speculative 
theories, she produced no evidence that at the time the cession was made by Vir- 
ginia to the United States in 1784, or when Kentucky became a State, the tract was 
attached to and formed a part of the territory then ceded, out of which the State 
of Indiana was created, or that the waters of the Ohio did not run between it and 
the mainland of Indiana so as to justify its designation as an island in the river. 
Much evidence has also been given on that subject by Kentucky, and a great 
number of transactions shown, which proceeded upon the assumption that the 
tract was within the jurisdiction of that State. It is clear, we think, from the 
whole testimony, that at an early day after Kentucky became a State, the channel 
between the island and the mainland of Indiana was often filled with water the 
whole year and sometimes to the width of two hundred yards; and that water 
passed through it, of more or less depth, the greater part of the year, until down 
to a period subsequent to the admission of Indiana into the Union. 

But above all the evidence of former transactions and of ancient witnesses, 
and of geological speculations, there are some uncontroverted facts in the case 
which lead our judgment irresistibly to a conclusion in favor of the claim of Ken- 
tucky. It was over seventy years after Indiana became a State before this suit 

was commenced, and during all this period she never asserted any claim 
*510 by legal proceedings to * the tract in question. She states in her bill 

that all the time since her admission Kentucky has claimed the Green 
River Island to be within her limits and has asserted and exercised jurisdiction 
over it, and thus excluded Indiana therefrom, in defiance of her authority 
and contrary to her rights. Why then did she delay to assert by proper pro- 
ceedings her claim to the premises? On the day she became a State her right 
to Green River Island, if she ever had any, was as perfect and complete as it 
ever could be. On that day, according to the allegations of her bill of com- 
plaint, Kentucky was claiming and exercising, and has done so ever since, the’ 
rights of sovereignty both as to soil and jurisdiction over the land. On that 
day, and for many years afterwards, as justly and forcibly observed by coun- 
sel, there were perhaps scores of living witnesses whose testimony would have 
settled, to the exclusion of a reasonable doubt, the pivotal fact upon which the 
rights of the two States now hinge and yet she waited for over seventy years 
before asserting any claim whatever to the island, and during all those years 
she never exercised or attempted to exercise a single right of sovereignty or 
ownership over its soil. It is not shown, as he adds, that an officer of hers 
executed any process, civil or criminal, within it, or that a citizen residing 
upon it was a voter at her polls, or a juror in her courts, or that a deed to any éf 
its lands is to be found on her records, or that any taxes were collected from 
residents upon it for her revenues. 
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This long acquiescence in the exercise by Kentucky of dominion and juris- 
diction over the island is more potential than the recollections of all the witnesses 
produced on either side. Such acquiescence in the assertion of authority by the 
State of Kentucky, such omission to take any steps to assert her present claim 
by the State of Indiana, can only be regarded as a recognition of the right of 
Kentucky too plain to be overcome, except by the clearest and most unquestioned 
proof. It is a principle of public law universally recognized, that long acqui- 
escence in the possession of territory and in the exercise of dominion and sov- 

ereignty over it, is conclusive of the nation’s title and rightful authority. 
*511 In the case of Rhode Island v. * Massachusetts, 4 How. 591, 639, this 

court, speaking of the long possession of Massachusetts, and the delays 
in alleging any mistake in the action of the commissioners of the colonies, said: 
“Surely this, connected with the lapse of time, must remove all doubts as to the 
right of the respondent under the agreements of 1711 and 1718. No human 
transactions are unaffected by time. Its influence is seen on all things subject 
to change. And this is peculiarly the case in regard to matters which rest in 
memory, and which consequently fade with the lapse of time and fall with the 
lives of individuals. For the security of rights, whether of States or individuals, 
long possession under a claim of title is protected. And there is no controversy 
in which this great principle may be invoked with greater justice and propriety 
than in a case of disputed boundary.” 

Vattel, in his Law of Nations, speaking on the same subject, says: “The » 
tranquillity of the people, the safety of States, the happiness of the human race 
do not allow that the possessions, empire and other rights of nations, should 
remain uncertain, subject to dispute and ever ready to occasion bloody wars.? 
Between nations, therefore, it becomes necessary to admit prescription founded 
on length of time as a valid and incontestable title.”’ Book II, c. 11, § 149. And 
Wheaton, in his International Law, says: “The writers on natural law have 
questioned how far that peculiar species of presumption, arising from the lapse 
of time, which is called prescription, is justly applicable as between nation and 
nation; but the constant and approved practice of nations shows that by whatever 
name it be called, the uninterrupted possession of territory or other property for 
a certain length of time by one State excludes the claim of every other in the same 

manner as, by the law of nature and the municipal code of every civilized 
*512 nation, a similar possession by an individual excludes the claim * of every 
other person to the article of property in question.” Part II, c. IV, § 164. 

Potential as are the considerations drawn from the long silence and acqui- 
escence of Indiana in the claim and pretensions of Kentucky, her affirmative 
action is not the less persuasive in favor of Kentucky’s claim. It appears that 
on March 26, 1804, Congress authorized a survey into townships, six miles square, 
of the public lands north of the Ohio River and east of the Mississippi River. 
2 Stat. 277, c. 35. Under this act a survey was made of the land in the vicinity 
of Green River Island in the month of December, 1805, and in April, 1806, and 
it did not include the island within the territory north of the Ohio, but treated 


1La tranquillité des peuples, le salut des Etats, le bonheur du genre humain, ne souffrent 
point, que les possessions, empire, et les autres droits des Nations, demeurent incertains, 
sujets a contestation, et toujours en état d’exciter des guerres sanglantes. 2 Vattel, ed. 
Pradier-Fodéré, (1863), 134. 
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the bank of the bayou or channel north of the island as the bank of that river. 
The notes of this survey were given in evidence and show conclusively that the 
officers of the government at that time did not consider the tract in controversy 
as forming any part of the territory of Indiana, but did consider that the waters 
of the Ohio River running north of it made the tract now in controversy an island 
of the river. This survey, from the time it was made, has been regarded as estab- 
lishing the fact that the southern boundary of Indiana lies north of the island. 
It is now insisted that the lines of this survey were intended merely as meander 
lines run for the purpose of defining the sinuosity of the bank and the means of 
ascertaining the quantity of land then subject to sale, and was not intended as a 
boundary line of the island. Conceding, for the purposes of this case, that this 
is true so far as related to the fixing of the precise line of low-water mark, to 
which the territory of Indiana extended, it does not affect the force of the survey, 
as evidence that the island was not included within that territory, according to 
the judgment at that time of the surveying officers of the United States. With 
knowledge of this survey, the legislature of that State, on the 27th of February, 
1875, passed an act entitled, “An act to ascertain the location of the boundary line 
between the States of Indiana and Kentucky above and near Evansville, and 

making the same evidence in any dispute.” This act recited that difficulty 
*513 and * dispute had arisen between the owners of land in Indiana and Ken- 

tucky in regard to the boundary line between the two States, and that 
such difficulty involved the title to large tracts of land above and near the line 
between Green River Island and the State of Indiana, and empowered and 
directed the Governor to select a commissioner, who should be a resident of the 
State and a practical surveyor, to act with a similar commissioner to be ap- 
pointed by the Governor of Kentucky; and provided that the two commissioners 
so selected should make a survey of the line dividing the States, beginning at the 
head of “Green River Island near and opposite to the mouth of Green River, and 
running thence down the Ohio River to the lower end of the island.” 

The second and third sections of this act are as follows: 

“Sec. 2. In running said line the said commissioners shall consult and be 
governed by the surveys originally made by the government of the United States 
when such surveys are not inconsistent with each other, and they shall establish 
and mark proper monuments along said line, whereby the same may be plainly 
indicated and perpetuated. 

“Sec. 3. Within ten days after making such survey and establishing said line, 
said commissioners shall reduce the same to writing, giving a full and plain 
description of all the courses and distances, and of the marks and monuments 
made and established, and sign and acknowledge the same before some officer 
authorized to take acknowledgments of deeds which writing, so acknowledged, 
shall be recorded in the recorder’s office in the counties of Vanderburgh and War- 
rick, and the original filed in the office of the Secretary of State, and such writing, 
or the record thereof, shall be conclusive evidence in any of the courts of this 
State of the boundary line between the States of Indiana and Kentucky, between 
the points on said Green River Island, heretofore indicated.” 

An appropriation was also made for the survey. 

An act of similar purport had been passed by the State of Kentucky on the 
23d of April, 1873, authorizing the Governor of that State to appoint a surveyor 
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to act with the person selected by the Governor of Indiana and make a sur- 
*514 vey of the * line. In pursuance of these acts the States each appointed a 

commissioner to survey the line. The commissioners accordingly, in 
1877, made a survey, and ran a line on the north side of Green River Island, 
and also of the small tract known as Buck Island. In doing this, they followed 
the lines of the United States survey of 1806. By this survey both these islands 
were left within the State of Kentucky. Complaint being made of the action of 
the commissioners in running the line on the high bank, the Governor of Indiana 
directed the commissioner of that State to suspend any further action under the 
act, and subsequently visited Evansville, a city in Indiana, northwest of the 
island, and near the survey made, and examined the line of the survey, and in a 
subsequent letter to the commissioners stated that the line thus run did not in 
any part conform to the low-water mark of the river, but that the greater part 
was upon the bank, and the residue at a distance from it, leaving a tract of land 
between it and the river. . 

Subsequently the legislature of Indiana, upon the recommendation of the 
Governor, repealed the law authorizing the survey, and on the 14th of March, 
1877, passed an act authorizing the Governor to enter into negotiations with the 
Governor of Kentucky for the acquisition from the latter State of all her rights 
of jurisdiction and soil over the Green River Island and her claim for any ground 
on the Indiana side of the river at said island, or to establish the line between the 
States by surveys, to be made in such manner as they might deem just; provided 
that the Governor of Kentucky should be authorized to enter into the agreement 
by the legislature of that State, and the consent of Congress should be obtained 
thereto. These efforts to adjust the boundary line failing, the Governor was 
authorized to direct the prosecution in this court of a suit for the purpose of 
determining and settling the boundary. 

Now whilst no agreement between the States would be of any validity under 
the Constitution without the consent of Congress, and the survey made pursuant 
to the joint action of the two States would not have been legally binding even 

had it not been withdrawn before the report of the commissioners was 
*515 filed in the offices designated in the acts, still the * law of Indiana author- 

izing the line to be fixed in accordance with the survey of the United 
States, and no other was made except the one in 1806, although the act speaks 
of surveys, was a plain recognition on her part that the boundary of the State 
was north of the island, though it was uncertain where the line should be drawn 
on the land, inasmuch as the channel of the bayou had been filled up. It is an 
admission entitled to great weight in explaining the cause of the State’s general 
acquiescence, from the time it was admitted into the Union up to the passage 
of that act, in the claim and jurisdiction of Kentucky. Independently of the 
necessity of obtaining the consent of Congress to the execution of any agree- 
ment between the two States, it was competent for the State of Indiana to pro- 
vide for a survey of a line already established, and to make such survey evidence 
in subsequent controversies upon the subject. 

Whilst on the part of Indiana there was a want of affirmative action in the 
assertion of her present claim, and a general acquiescence in the claim of Ken- 
tucky, there was affirmative action on the part of Kentucky in the assertion of 
her rights, as we have seen by the law declaring the boundaries of her counties 
on the Ohio River, passed in January, 1810; and there was action taken in the 
courts of the United States and of the State by parties claiming under her or 
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her grantor, and there was also action by her officers inthe assertion of her 
authority over the land; all of which tends to support the claim of rightful 
jurisdiction. It at least shows that her claim was never abandoned by her or 
her people. On the 10th of February, 1784, Virginia issued a military land war- 
rant to one John Slaughter. In March, 1785, Slaughter had a tract of six hun- 
dred acres surveyed, upon which he located a part of that warrant, and the tract 
was conveyed to him by the Commonwealth of Virginia on the 10th of February, 
1790, by patent, in which the land was described by metes and bounds as lying 
in the district set apart for the officers and soldiers of the Virginia Conti- 
nental line, on the first large island in the Ohio below the mouth of Green River. 
That island was Green River Island. In September, 1821, Slaughter’s 
*516 * heirs, who were residents of Virginia, brought a suit in ejectment in 
the Circuit Court of the United States for the District of Kentucky, to 
recover the land conveyed to their ancestor by this patent, against Garrett 
and others, who were in possession. The cause was not tried until 1834, when 
the plaintiffs, who relied entirely upon the validity of the patent to Slaughter, 
recovered judgment and were awarded restitution of the premises. When the 
marshal went upon the land to execute the writ for its possession, he was ac- 
companied by one Levi Jones, who claimed to have an equitable title under 
Slaughter’s heirs, and was there to receive possession. Garrett, one of the 
defendants, concluded to purchase one hundred acres of the land upon which 
he was living from Jones, and for part of the purchase-money executed to 
Jones his note. Jones assigned this note to James Rouse, who in turn assigned 
it to Jackson McLean. McLean brought an action at law upon the note in 
the Circuit Court of Henderson County, in Kentucky, in which he recovered 
judgment by default, and sued out a writ of execution, whereupon Garrett filed 
a bill in equity in the same court, making Jones and Rouse co-defendants with 
McLean, to enjoin the enforcement of the judgment at law upon the following, 
among other, grounds: First, that the process in the common law action had 
been served upon him at his residence on Green River Island, which was not 
within the territorial limits of the State of Kentucky, but beyond the jurisdiction 
of the court, and that, therefore, the service of process, judgment and execution 
were null and void; second, that neither Jones, nor Slaughter, under whom he 
claimed, had ever had a valid title to the land which Jones had sold him, because 
the military land warrant upon which Slaughter’s patent had been issued could 
not be located upon land which lay northwest of the Ohio and north of the mouth 
of the Green River. As evidence that the tract of land in controversy lay in 
Indiana and not in Kentucky, he filed a copy of the deed of cession from Virginia 
to the United States as part of his bill, The question of Kentucky’s title and 
right of jurisdiction over Green River Island was thus put in issue and 
*517 its decision was necessary to the determination * of the case. Several 
depositions were taken by each party upon the point, but, upon a full 
hearing of the case, Garrett’s bill was dismissed, with costs and charges. Here 
were two adjudications, one by the United States Circuit Court and the other 
by a Circuit Court of the State, that Green River Island was within the juris- 
diction of Kentucky. And the record shows that between 1818 and 1877 
numerous grants of parcels of land on the island were made by Kentucky, and 
that between these dates taxes were assessed by her officers upon the lands as 
being within her territory and jurisdiction. 
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We have spoken of the character of the testimony introduced on the part of 
Indiana, and of the fact that it does not touch upon the condition of the channel 
above the island previous to her admission as a State into the Union. ‘The tes- 
timony of the witnesses introduced by the State of Kentucky consisted to a great 
extent of recollections, which must of necessity have been more or less imperfect. 
They showed, as already stated, that in former times at some periods of the year 
there was a large volume of water which passed north of Green River Island, and 
that sometimes this volume continued throughout the whole year; but they also 
showed that at a very early period great changes had taken place in the channel 
north of the island, so that in some portions of the year it was easy to pass on 
foot from the island to the mainland. 

The facts as they existed at the time of the cession of Virginia to the United 
States in 1784, and even at the time of the admission of Kentucky into the Union, 
have long since passed beyond the memory of man, and therefore cannot be estab- 
lished by oral testimony. As counsel says, the very grandchildren of men then 
living are now hoary with age. The facts can only be established as a matter of 
inference from general facts in regard to the condition of the country, and docu- 
mentary evidence which in many cases rises little above that of hearsay; such as 
notices by travellers and maps given by them indicating the position of the tract 
in question. Of the latter it may be said that they all represent the tract as an 

island in the river. 
*518 * Great changes in the bed of the river were to be expected from the 

immense volume and flow from its vast water-sheds. These water-sheds, 
according to the official report of the Tenth Census of the United States, cited 
by counsel, comprise over two hundred thousand square miles, and more than 
half of the water from them comes from east of Green River Island, and nearly 
all the great water-courses find their way to the Ohio River. That vast changes 
should be made in the channel of that river from the volume of water thus 
received, and its impetuous flow at certain seasons wearing away its banks 
deepening some portions of the stream and filling up others, was not surprising ; 
and that where large vessels at one time could easily float should have become 
dry ground many years afterwards, was but the natural effect of the tremendous 
forces thus brought into operation. 

We have not deemed it important to take up the testimony of each of the 
numerous witnesses produced in the case by the States of Indiana and Kentucky. 
It would serve no useful purpose to attempt an analysis of the testimony of each, 
and to show how little and how much weight should be attributed to it. All the 
testimony is to be taken with many allowances from imperfect recollection, from 
the confusion by many witnesses of what they saw with what they heard, or of 
what they knew of their own knowledge with what they learned from the narra- 
tive of others. The clear and admitted facts we have mentioned, corroborated 
as they are by nearly everything of record presented, leave on our minds a much 
more satisfactory conclusion than anything derived from the oral testimony before 
us. The long acquiescence of Indiana in the claim of Kentucky, the rights of 
property of private parties which have grown up under grants from that State, 
the general understanding of the people of both States in the neighborhood, forbid 
at this day, after a lapse of nearly a hundred years since the admission of Ken- 
tucky into the Union, any disturbance of that State in her possession of the island 
and jurisdiction over it. 
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Our conclusion is, that the waters of the Ohio River, when Kentucky 

*519 became a State, flowed in a channel north of the * tract known as Green 

River Island, and that the jurisdiction of Kentucky at that time extended, 

and ever since has extended, to what was then low-water mark on the north side of 

that channel, and the boundary between Kentucky and Indiana must run on that 
line, as nearly as it can now be ascertained, after the channel has been filled. 


Judgment in favor of the claim of Kentucky will be entered in conformity 
with this opinion; and commissioners will be appointed to ascertain and 
run the boundary line as herein designated, and to report to this court, 
upon which appointment counsel of the parties will be heard on notice. 
And it is so ordered." 


State of Nebraska v. State of Iowa. 


Supreme Court of the United States, 1892. 


[143 United States, 359.] 


When grants of land border on running water, and the banks are changed by the gradual 
process known as accretion, the riparian owner’s boundary line still remains the stream; 
but when the boundary stream suddenly abandons its old bed and seeks a new course 
by the process known as avulsion, the boundary remains as it was, in the centre of the 
old channel: and this rule applies to a State when a river forms one of its boundary 
lines. ; 

The law of accretion controls on the Missouri River, as elsewhere; but the change in the 
course of that river in 1877 between Omaha and Council Bluffs does not come within 
the law of accretion, but within that of avulsion. 


THE court stated the case as follows: 


This is an original suit brought in this court by the State of Nebraska against 
the State of Iowa, the object of which is to have the boundary line between the two 
States determined. Iowa was admitted into the Union in 1846, and its western 

boundary as defined by the act of admission was the middle of the main 
*360 channel of the Missouri River. Nebraska was admitted * in 1867, and its 

eastern boundary was likewise the middle of the channel of the Missouri 
River. Between 1851 and 1877, in the vicinity of Omaha, there were marked 
changes in the course of this channel, so that in the latter year it occupied a 
very different bed from that through which it flowed in the former year. Out 
of these changes has come this litigation, the respective States claiming juris- 
diction over the same tract of land. To the bill filed by the State of Nebraska 
the State of Iowa answered, alleging that this disputed ground was part of its 
territory, and also filed a cross-bill, praying affirmative relief, establishing its 
jurisdiction thereof, to which cross-bill the State of Nebraska answered. Ren 
lications were duly filed and proofs taken. ; 


1For the succeeding phase of this case see Indiana v. Kentuck 
1155.—Editor v. Kentucky (159 U. S. 275), post, p. 


paw 


STATE OF NEBRASKA V. STATE OF IOWA 1095 


Mr. J. M. Woolworth for the State of Nebraska. Mr. C. J. Greene and the 
Attorney General of that State were with him on the brief, in which were cited 
Jefferis v. East Omaha Land Co., 134 U. S. 178; 8 Opinions Attorneys General, 
177; Indiana v. Kentucky, 136 U. S. 479. 


Mr. Smith McPherson for the State of Iowa. The Attorney General of that 
State and Mr. J. J. Stewart were with him on the brief, in which were cited St. 
Louis v. Rutz, 138 U.S. 226; Mulry v. Norton, 100 N. Y. 424. 


Mr. Justice BREWER delivered the opinion of the court. 


It is settled law, that when grants of land border on running water, and 
the banks are changed by that gradual process known as accretion, the riparian 
owner’s boundary line still remains the stream, although, during the years, by 
this accretion, the actual area of his possessions may vary. In New Orleans v. 
United States, 10 Pet. 662, 717, this court said: “The question is well settled 
at common law, that the person whose land is bounded by a stream of water 
which changes its course gradually by alluvial formations, shall still hold by the 

same boundary, including the accumulated soil. No other rule can be applied 
*361 on just principles. Every proprietor * whose land is thus bounded is subject 

to loss by the same means which may add to his territory; and, as he is 
without remedy for his loss in this way, he cannot be held accountable for his gain,” 
(See also Jones v. Soulard, 24 How. 41; Banks v. Ogden, 2 Wall. 57; Saulet v. 
Shepherd, 4 Wall. 502; St. Clair County v. Lovingston, 23 Wall. 46; Jefferis v. 
East Omaha Land Co., 134 U.S. 178.) 

It is equally well settled, that where a stream, which is a boundary, from 
any cause suddenly abandons its old and seeks a new bed, such change of chan- 
nel works no change of boundary; and that the boundary remains as it was, in 
the centre of the old channel, although no water may be flowing therein. This 
sudden and rapid change of channel is termed, in the law, avulsion. In Gould 
on Waters, sec. 159, it is said: “But if the change is violent and visible, and 
arises from a known cause, such as a freshet, or a cut through which a new 
channel is formed, the original thread of the stream continues to mark the 
limits of the two estates.” 2 Bl. Com. 262; Angell on Water Courses, § 60; 
Trustees of Hopkins’ Academy v. Dickinson, 9 Cush. 544; Buttenuth v. St. 
Louis Bridge Co., 123 Illinois, 535; Hagan v. Campbell, 8 Porter (Ala.) 9; 
Murray v. Sermon, 1 Hawks (N. C.) 56. 

These propositions, which are universally recognized as correct where the 
boundaries of private property touch on streams, are in like manner recognized 
where the boundaries between States or nations are, by prescription or treaty, 
found in running water. Accretion, no matter to which side it adds ground, 
leaves the boundary still the centre of the channel. Avulsion has no effect on 
boundary, but leaves it in the centre of the old channel. In volume 8, Opinions 
of Attorneys General, 175, 177, this matter received exhaustive consideration. 
A dispute arose between our government and Mexico, in consequence of changes 
in the Rio Bravo. The matter having been referred to Attorney General 
Cushing, he replied at length. We quote largely from that opinion. After 
stating the case, he proceeds: 

“With such conditions, whatever changes happen to either bank of the 
river by accretion on the one or degradation of the other, that is, by the 
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*362 gradual, and, as it were, insensible * accession or abstraction of mere parti- 

cles, the river as it runs continues to be the boundary. One country may, in 
process of time, lose a little of its territory, and the other gain a little, but the terri- 
torial relations cannot be reversed by such imperceptible mutations in the 
course of the river. The general aspect of things remains unchanged. And 
the convenience of allowing the river to retain its previous function, notwith- 
standing such insensible changes in its course, or in either of its banks, out- 
weighs the inconveniences, even to the injured party, involved in a detriment, 
which, happening gradually, is inappreciable in the successive moments of its 
progression. 

“But, on the other hand, if, deserting its original bed, the river forces for 
itself a new channel in another direction, then the nation, through whose ter- 
ritory the river thus breaks its way, suffers injury by the loss of territory 
greater than the benefit of retaining the natural river boundary, and that bound- 
ary remains in the middle of the deserted river bed. For, in truth, just as a 
‘stone pillar constitutes a boundary, not because it is a stone, but because of the 
place in which it stands, so a river is made the limit of nations, not because it 
is running water bearing a certain geographical name, but because it is water 
flowing in a given channel, and within given banks, which are the real interna- 
tional boundary. 

“Such is the received rule of the law of nations on this point, as laid down 
by all the writers of authority. (See ex. gr. Puffend. Jus. Nat. lib. iv, cap. 7, 
s. li; Gundling, Jus. Nat. p. 248; Wolff, Jus. Gentium, c. 106-109; Vattel. Droit 
des Gens, liv. i, chap. 22, s. 268, 270; Stypmanni, Jus. Marit. cap. v. n. 476-552; 
Rayneval, Droit de la Nature, tom. i, p. 307; Merlin, Répertoire, ss. voc. alluv.)” 

Further reference is made in the opinion to the following authorities: 

“Don Antonio Riquelme states the doctrine as follows: 

““When a river changes its course, directing its currents through the ter- 
ritory of one of the two coterminous States, the bed which it leaves dry re- 
mains the property of the State (or States) to which the river belonged, that 

being retained as the limit between the two nations, and the river enters so 
*363 far * into the exclusive dominion of the nation through whose territory it 
takes the new course. Nations must, of necessity, submit their rights to these 
great alterations which nature predisposes and consummates. . . . But, when 
the change is not total, but progressive only, that is to say, when the river does not 
abandon either State, but only gradually shifts its course by accretions, then it 
continues still to be the boundary, and the augmentation of territory, which 
one country gains at the expense of the other, is to be held by it as a new 
acquisition of property.’ (Derecho Internacional, tom. i, p. 83.) 
“Don Andres Bello and Don José Maria de Pando both enunciate the doc- 
trine in exactly the same words, namely: 

“ “When a river or lake divides two territories, whether it belong in com- 
mon to the conterminous riparian States, or they possess it by halves, or one 
of them occupies it exclusively, the rights, which either has in the lake or river, 
do not undergo any change by reason of alluvion. The lands insensibly invaded 
by the water are lost by one of the riparian States, and those which the water 
abandons on the opposite bank increase the domain of the other State. But 
if, by any natural accident, the water, which separated the two States, enters of 
a sudden into the territory of the other, it will thenceforth belang to the State: 
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whose soil it occupies, and the land, including the abandoned river-channel or 
bed, will incur no change of master.’ (Bello, Derecho Internacional, p. 38; 
Pando, Derecho Internacional, p. 99.) 

“Almeda refers to the same point, briefly, but in decisive terms. He says: 

““As the river belongs to the two nations, so, also, the river-bed, if by 
chance it become dry, is divided between them as proprietors. When the river 
changes its course, throwing itself on one of two conterminous states, it then 
comes to belong to the state through whose territory it runs, all community of 
right in it so far ceasing.’ Derecho Publico, tom. i, p. 199. 

“Leaving authorities of this class, then, let us come to those which discuss 
the question in its relation to private rights, and as a doctrine of municipal 

jurisprudence. 
*364 * “The doctrine is transmitted to us from the laws of Rome. (Justinian, 
Inst. lib. ii, tit. 1, s. 20-24; Dig. lib. xii, tit. 1, 1. 7. See J. Voet ad Pandect 
tom. i, p. 606, 607. Heince. Recit. lib. ii, tit. 2, s. 358-369; Struvii Syntag. ex. 41, 
c, 33-25; Bowyers’s Civil Law, ch. 14.) 

“Don Alfonso transferred it from the civil law to the Partidas. (Partida 
iii, tit. 28, 1. 31.) Thus it came to be, as it still remains, an established element 
of the laws of Spain and of Mexico. (Alvarez, Instituciones, lib. ii, tit. i, s. 6; 
Asso, Instituciones, p. 101; Gomez de la Serna, Elementos, lib. ii, tit. 4, sec. 3, 
no. 2; Escriche, Dic. s. vocc. accession natural, alluvion, avulsion; Febrero 
Mexicano, tom. 1, p. 161; Sala Mexicano, ed. 1845, tom. ii, p. 62.) 

“The same doctrine, starting from the same point of departure, made its 
way through the channel of Bracton, into the laws of England, and thence to 
the United-States. (Bracton de Legg: Angliae, lib. 2, cap. 2, fol. 9; Blacks. 
Comm. vol. ii, p. 262; Woolrych on Waters, p. 34; Angell on Water Courses, 
ch. 2; Lynch v. Allen, 4 De. & Bat. N. C. R. p. 62; Murry v. Sermon 1 Hawks, 
N.C. R. p. 56; The King v. Lord Scarborough, 3 B. & C.p. 91; S. C. 2 Bligh, 
NewSep. 147. 

“Such, beyond all possible controversy, is the public law of modern Europe 
and America, and such, also, is the municipal law both of the Mexican Republic 
and the United States.” 

Vattel states the rule thus (Book 1, c. 22, secs. 268, 269, 270) 


———- 


1§ 268. Du droit d’alluvion. 

Si le territoire qui aboutit a un fleuve limitrophe n’a point d’autres limites que le fleuve 
méme, il est au nombre des territoires 4 limites naturelles, ou indéterminés (territoria 
arcifinia), et il jouit du droit; c’est-d-dire que les atterrissements qui peuvent s’y former 
peu a peu par le cours du fleuve, les accroissements insensibles, font des accroissements de 
ce territoire, qui en suivent la condition et appartiennent au méme maitre. Car si je 
m’empare d’un terrain en déclarant que je veux pour limites le fleuve qui le baigne, ou s'il 
mest donné sur ce pied- 1a, j’occupe par cela méme d’avance le droit d’alluvion, et, par con- 
séquent, je puis seul m’approprier tout ce que le courant de l’eau ajoutera insensiblement 
a mon terrain. Je dis insensiblement, parce que dans le cas trés-rare que lon nomme 
avulsion, lorsque la violence de l’eau détache une portion considérable dun fonds et la 
joint a une autre, en sorte qu’elle est encore reconnaissable, cette piéce de terre demuere 
naturellement 4 son premier maitre. De particulier a particulier, les lois civiles ont prévu 
et décidé le cas; ils doivent combiner |’équité avec le bien de VBtat et le soin de prévenir 
les procés, 

En cas de doute, tout territoire aboutissant a un fleuve est présumé n’avoir d’autres 
limites que le fleuve méme, parce que rien n’est plus naturel que de le prendre pour bornes, 
quand on s’établit sur ses bords; et dans le doute, on présume toujours ce qui est plus 
naturel et plus profitable. 

§ 269. Si l’alluvion apporte quelque changement aux droits sur le fleuve. 
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*309 * “Tf a territory which terminates on a river has no other boundary than 

that river, it is one of those territories that have natural or indeterminate 
bounds (territoria arcifinia), and it enjoys the right of alluvion; that is to say, 
every gradual increase of soil, every addition which the current of the river may 
make to its bank on that side, is an addition to that territory, stands in the same 
predicament with it, and belongs to the same owner. For, if I take possession 
of a piece of land, declaring that I will have for its boundary the river which 
washes its side—or if it is given to me upon that footing, I thus acquired before- 
hand the right of alluvion; and, consequently, I alone may appropriate to myself 

whatever additions the current of the river may insensibly make to my 
*366 *land. I say ‘insensibly,’ because, in the very uncommon case called avul- 

sion, when the violence of the stream separates a considerable part from one 
piece of land and joins it to another, but in such manner that it can still be identified, 
the property of the soil so removed naturally continues vested in its former owner. 
The civil laws have thus provided against and decided this case, when it happens 
between individual and individual; they ought to unite equity with the welfare 
of the state, and the care of preventing litigations. 

“In case of doubt, every territory terminating on a river is presumed to 
have no other boundary than the river itself; because nothing is more natural 
than to take a river for a boundary, when a settlement is made; and wherever 
there is a doubt, that is always to be presumed which is most natural and most 
probable. 

“As soon as it is determined that a river constitutes the boundary line be- 
tween two territories, whether it remains common to the inhabitants on each 
of its banks, or whether each shares half of it, or, finally, whether it belongs 
entirely to one of them, their rights, with respect to the river are in nowise 
changed by the alluvion. If, therefore, it happens that, by a natural effect of 
the current, one of the two territories receives an increase, while the river grad- 
ually encroaches on the opposite bank, the river still remains the natural bound- 
ary of the two territories, and, notwithstanding the progressive changes in its 
course, each retains over it the same rights which it possessed before; so that, 
if, for instance, it be divided in the middle between the owners of the opposite 
banks, that middle, though it changes its place, will continue to be the line of 
separation between the two neighbors. The one loses, it is true, while the other 


Dés qu’il est établi qu’un fleuve fait la séparation de deux territoires, soit qu’il demeure 
commun aux deux riverains opposés, soit qu’ils le partagent par moitié, soit enfin qu'il 
appartienne tout entier a l’un des deux, les divers droits sur le fleuve ne souffrent aucun 
changement par l’alluvion. S’il arrive donc que, par un effet naturel du courant, un des 
deux territories recoive de l’accroissement tandis que le fleuve gagne peu a peu sur la rive 
opposée, le fleuve demeure la borne naturelle des deux territoires, et chacun y conserve se 
mémes droits, malgré son déplacement successif; en sorte par exemple, que s'il est partagé 
par le milieu entre les deux riverains, ce milieu, quoiqu’il ait changé de place, continuera a 
étre la ligne de séparation des deux voisins. L’un perd, il est vrai, tandis que Pautre gaegne; 
mais la nature seule fait ce changement: elle détruit le terrain de l’un, pendant qu'elle en 
forme un nouveau pour l’autre. La chose ne peut pas étre autrement dés qu’on a pris le 
fleuve seul pour limites. 

§ 270. De ce qui arrive quand le fleuve change son cours. 

Mais si, au lieu d’un déplacement successif, le fleuve, par un accident purement naturel 
se détourne entiérement de son cours, et se jette dans l’un des deux Etats voisins, le lit qu'il 
abandonne reste alors pour limites; il demeure au maitre du fleuve (§ 267). Le fleuve 


périt dans toute cette partie, tandis qu’il nait dans son nouveau lit, en qu’il y nait unique- 
ment pour |’ftat dans lequel il coule. 
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gains; but nature alone produces this change; she destroys the land of the one, 
while she forms new land for the other. The case cannot be otherwise deter- 
mined, since they have taken the river alone for their limits. 

“But if, instead of a gradual and progressive change of its bed, the river, 

by an accident merely natural, turns entirely out of its course and runs into 
*367 one of the two neighboring * States, the bed which it has abandoned be- 

comes thenceforward their boundary, and remains the property of the for- 
mer owner of the river, (sec. 267,) the river itself is, as it were, annihilated in all 
that part while it is reproduced in its new bed, and there belongs only to the State 
in which it flows.” 

The result of these authorities puts it beyond doubt that accretion on an 
ordinary river would leave the boundary between two States the varying centre 
of the channel, and that avulsion would establish a fixed boundary, to wit: the 
centre of the abandoned channel. It is contended, however, that the doctrine 
of accretion has no application to the Missouri River on account of the rapid 
and great changes constantly going on in respect to its banks; but the con- 
trary has already been decided by this court in Jefferis v. Land Company, 134 
U. S. 178, 189. A question between individuals, growing out of changes in the 
very place now in controversy, was then before this court; and in the opinion, 
after referring to the general rule, it was observed: “It is contended by the 
defendant that this well settled rule is not applicable to land which borders 
on the Missouri River, because of the peculiar character of that stream and of 
the soil through which it flows, the course of the river being tortuous, the cur- 
rent rapid, and the soil a soft, sandy loam, not protected from the action of 
water either by rocks or the roots of trees; the effect being that the river cuts 
away its banks, sometimes in a large body, and makes for itself a new course, 
while the earth thus removed is almost simultaneously deposited elsewhere, and 
new land is formed almost as rapidly as the former bank was carried away. 
But it has been held by this court that the general law of accretion is applicable 
to land on the Mississippi River; and, that being so, although the changes on 
the Missouri River are greater and more rapid than on the Mississippi, the 
difference does not constitute such a difference in principle as to render inap- 
plicable to the Missouri River the general rule of law.” It is true that that 
case came here on demurrer to a bill, and it was alleged in the bill that the land 

was formed by “imperceptible degrees,” and that the process of accretion 
*368 “went on so slowly that it could not be observed in its progress; * but, at 

intervals of not less than three or more months, it could be discerned by the 
eye that additions greater or less had been made to the shore.” The state of facts 
disclosed by this averment was held not to take the case out of the law concerning 
accretion, and, after referring to some English authorities, it was said: “The 
doctrine of the English cases is, that accretion is an addition to land coterminous 
with the water, which is formed so slowly that its progress cannot be perceived, 
and does not admit of the view that in order to be accretion the formation must 
be one not discernible by comparison at two distant points of time.” And then 
was quoted from the opinion in St. Clair v. Lovingston, 23 Wall. 46, these 
words: “The test as to what is gradual and imperceptible in the sense of the 
rule is, that though the witnesses may see from time to time that progress has 
been made, they could not perceive it while the process was going on.” 
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The case before us is presented on testimony, and not on allegation. But 
what are the facts apparent from that testimony? The Missouri River is a 
winding stream, coursing through a valley of varying width, the substratum of 
whose soil, a deposit of distant centuries, is largely of quicksand. In building 
the bridge of the Union Pacific Railway Company across the Missouri River, in 
the vicinity of the tracts in controversy, the builders went down to the solid 
rock, sixty-five feet below the surface, and there found a pine log a foot and 
a half in diameter—of course, a deposit made in the long ago. The current 
is rapid, far above the average of ordinary rivers; and by reason of the snows 
in the mountains there are two well known rises in the volume of its waters, 
known as the April and June rises. The large volume of water pouring down 
at the time of these rises, with the rapidity of its current, has great and rapid 
action upon the loose soil of its banks. Whenever it impinges with direct attack 
upon the bank at a bend of the stream, and that bank is of the loose sand ob- 
taining in the valley of the Missouri, it is not strange that the abrasion and 
washing away is rapid and great. Frequently, where above the loose sub- 

stratum of sand there is a deposit of comparatively solid soil, the washing 
*369 out of the * underlying sand causes an instantaneous fall of quite a length 
and breadth of the superstratum of soil into the river ; so that it may, in one 
sense of the term, be said that the diminution of the banks is not gradual and im- 
perceptible, but sudden and visible. Notwithstanding this, two things must be borne 
in mind, familiar to all dwellers on the banks of the Missouri River, and disclosed 
by the testimony ; that, while there may be an instantaneous and obvious dropping 
into the river of quite a portion of its banks, such portion is not carried down the 
stream as a solid and compact mass, but disintegrates and separates into par- 
ticles of earth borne onward by the flowing water, and giving to the stream that 
color which, in the history of the country, has made it known as the “muddy” 
Missouri; and, also, that while the disappearance, by reason of this process, of 
a mass of bank may be sudden and obvious, there is no transfer of such a solid 
body of earth to the opposite shore or anything like an instantaneous and visible 
creation of a bank on that shore. The accretion, whatever may be the fact in 
respect to the diminution, is always gradual and by the imperceptible deposit of 
floating particles of earth. There is, except in such cases of avulsion as may be 
noticed hereafter, in all matter of increase of bank, always a mere gradual and 
imperceptible process. There is no heaping up at an instant, and while the eye 
rests upon the stream, of acres or rods on the forming side of the river. No 
engineering skill is sufficient to say where the earth in the bank washed away and 
disintegrating into the river finds its rest and abiding place. The falling bank 
has passed into the floating mass of earth and water, and the particles of earth 
may rest one or fifty miles below, and upon either shore. There is, no matter 
how rapid the process of subtraction or addition, no detachment of earth from 
the one side and deposit of the same upon the other. The only thing which 
distinguishes this river from other streams, in the matter of accretion, is in the 
rapidity of the change caused by the velocity of the current; and this in itself 
in the very nature of things, works no change in the principle underlying the 
rule of law in respect thereto. 
*370 * Our conclusions are that, notwithstanding the rapidity of * the changes 
in the course of the channel, and the washing from the one side and on to 


UNITED STATES V. STATE OF TEXAS 1101 


the other, the law of accretion controls on the Missouri River, as elsewhere ; and 
that not only in respect to the rights of individual land owners, but also in 
respect to the boundary lines between States. The boundary, therefore, be- 
tween Iowa and Nebraska is a varying line, so far as affected by these changes 
of diminution and accretion in the mere washing of the waters of the stream. 
It appears, however, from the testimony, that in 1877 the river above 
Omaha, which had pursued a course in the nature of an ox-bow, suddenly cut 
through the neck of the bow and made for itself a new channel. This does 
not come within the law of accretion, but of that of avulsion. By this selection 
of a new channel, the boundary was not changed, and it remained as it was 
prior to the avulsion, the centre line of the old channel; and that, unless the 
waters of the river returned to their former bed, became a fixed and unvarying 
boundary, no matter what might be the changes of the river in its new channel. 
We think we have by these observations indicated as clearly as is possible 
the boundary between the two States, and upon these principles the 
parties may agree to a designation of such boundary, and such designa- 
tion will pass into a final decree. If no agreement is possible, then the 
court will appoint a commission to survey and report in accordance 
with the views herein expressed. 
The costs of this suit will be divided between the two States, because the 
matter involved is one of those governmental questions in which each 
party has a real and vital, and yet not a litigious, interest.* 


United States v. State of Texas. 


Supreme Court of the United States, 1892. 


[143 United States, 621.] 


The Supreme Court of the United States has original jurisdiction of a suit in equity brought 
by the United States against a State to determine the boundary between that State 
and a Territory of the United States, and that question is susceptible of judicial 
determination. 

Although it is inherent in the nature of sovereignty not to be amenable to the suit of an 
individual without its consent, that principle has no application to a suit by one govern- 
ment against another government. : 

The exercise by this court of original jurisdiction in a suit brought by one State against 
another to determine the boundary line between them, or in a suit brought by the 
United States against a State to determine the boundary between a Territory of the 
United States and that State, so far from infringing, in either case, upon the sover- 
eignty, is with the consent of the State sued. 

A suit in equity being appropriate for determining the boundary between two States, the 
fact that the present suit is in equity, and not at law, is no valid objection to it. 


In Equity. The bill was filed by the Attorney General by direction of 
Congress, contained in section 25 of the act of May 2, 1890, 26 Stat. 81, 92, 
c. 182, “to provide a temporary government for the Territory of Oklahoma, to 


1For the final phase of this case see Nebraska v. Iowa (145 U. S. 519), post, p. 
1118.—Editor. 
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enlarge the jurisdiction of the United States Court in the Indian Territory, and 
for other purposes.” That section was as follows: 
“Sec. 25. That inasmuch as there is a controversy between the United 
*622 States and the State of Texas as to the ownership * of what is known as 
Greer County, it is hereby expressly provided that this act shall not be con- 
strued to apply to said Greer County until the title to the same has been adjudicated 
and determined to be in the United States; and in order to provide for a speedy 
and final judicial determination of the controversy aforesaid, the Attorney 
General of the United States is hereby authorized and directed to commence in 
the name and on behalf of the United States, and prosecute to a final deter- 
mination, a proper suit in equity in the Supreme Court of the United States 
against the State of Texas, setting forth the title and claim of the United 
States to the tract of land lying between the North and South Forks of the 
Red River where the Indian Territory and the State of Texas adjoin, east of 
the one hundredth degree of longitude, and claimed by the State of Texas as 
within its boundary and a part of its land, and designated on its map as Greer 
County, in order that the rightful title to said land may be finally determined; 
and the court, on the trial of the case may, in its discretion, so far as the ends 
of justice will warrant, consider any evidence heretofore taken and received by 
the Joint Boundary Commission under the act of Congress approved January 
thirty-first, eighteen hundred and eighty-five; and said case shall be advanced 
on the docket of said court, and proceeded with to its conclusion as rapidly as 
the nature and circumstances of the case permit.” 

The relief sought by the bill was the “determining and settling the true 
boundary line between the United States and the State of Texas, and to deter- 
mine and put at rest questions which now exist as to whether the Prairie Dog 
Town Fork or the North Fork of Red River, as aforesaid, constitutes the true 
boundary line of the treaty of 1819.” 

The State of Texas answered and demurred to the bill assigning four 
causes of demurrer, only three of which were insisted upon at the argument, 
viz. : 

“1. That it appears by the complainant’s own showing by the said bill that 
she is not entitled to the relief prayed by the bill against this defendant, in that 

complainant seeks by her said bill to obtain from this court a decree judi- 
*623 cially settling * and determining the true boundary line between the United 

States of America and the State of Texas, which question is political in its 
nature and character and not susceptible of judicial determination by this court in 
the exercise of its jurisdiction as conferred by the Constitution and laws of the 
United States. 

“2. That it appears by the terms of complainant’s bill that this is a suit by 
the United States of America against the State of Texas, and it is not compe- 
tent, under the Constitution and laws of the United States of America for said 
United States of America to sue one of its component States in her own courts. 
And especially is it true that said United States is not empowered under her 
Constitution and laws to sue the State of Texas, in a court of the United States 
for the recovery of a right mutually claimed by the United States of eee 
and the State of Texas, to wit, the ownership of certain designated territory, 
and the establishment of the boundary line between the respective governments.” 

“4, That this court sitting as a court of equity has no jurisdiction to hear 
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and determine this controversy between complainant and defendant, because, 
as appears from complainant’s bill and amended bill, complainant’s cause of 
action is legal and not equitable, and that it is a suit or action to recover certain 
real property claimed by complainant and fully described in the bill of com- 
plaint; and if complainant has any right to recover, such right must be as- 
serted, if at all, in a court of law and not in a court of equity as herein at- 
tempted. And this defendant further says that so much of the Act of Congress 
of May 2, 1890, under which this suit is brought, and which authorizes and 
directs the Attorney General of the United States to commence in this court 
in the name and on behalf of the United States and to prosecute to a final de- 
termination a proper suit in equity setting forth the title and claims of the 
United States to the tract of land in controversy, is unconstitutional and void in 
this, that it is not competent under the Constitution of the United States for the 
Congress of the United States to declare that a suit at law shall be a suit in 
*624 equity, and that legal rights shall be tried * and determined in the courts of 
the United States as if they were equitable rights.” 


Mr. A. H. Garland for the State of Texas, in support of the demurrer. 
Mr. John Hancock, Mr. George Clark, Mr. C. A. Culberson and Mr. H. J. May 
were with him on the brief. 

I. Before considering the demurrers it seems to us proper that the pre- 
liminary question should be called to the attention of the court whether the State 
of Texas is suable in this cause. As a State cannot be sued without its express 
consent the inquiry is whether the defendant has authorized this suit to be insti- 
tuted and prosecuted against it. In our opinion it is not a matter of choice of 
tribunals or expediency of interposing the privilege of exemption from suit, but 
it involves the jurisdiction of the court, and upon it depends the validity of any 
decree which may be rendered. Rhode Island v. Massachusetts, 12 Pet. 657. 

At no time has the State of Texas expressed its consent to this suit. Neither 
the executive nor any other officer has authority to consent that the State should 
be sued, and it does not appear that such authority has been conferred upon the 
governor by statute, so that, although an appearance has been entered, the ques- 
tion is still open whether the State is suable. 

We do not overlook the settled rule that in cases in which a State shall be a 
party, in which this court has original jurisdiction, the adoption of the Con- 
stitution gave the consent of the States to be sued. Rhode Island v. Massachu- 
setts, 12 Pet. 657; in this case, however, as we shall hereafter attempt to show, 
this provision of the Constitution is inapplicable. United States v. Ferreira, 13 
How. 40, and note by Chief Justice Taney on page 52; Florida v. Georgia, 17 
How. 478. 

Il. The first demurrer suggests not only that the question is in its nature 
political but that, contrary to the rule governing controversies between two 
States of the Union, it is such a political question that this court cannot judicially 

determine it in the exercise of the jurisdiction conferred by the Constitu- 
*625 tion. * That a controversy respecting the boundary between two independent 

nations is a political and not a judicial question is well settled. A question 
like this respecting the boundaries of nations, is, as has been truly said, more a 
political than a legal question; and in its discussion the courts of every country 
must respect the pronounced will of the legislature. “The judiciary is not that de- 
partment of the government to which the assertion of its interests against foreign 
powers is confided.” Foster v. Neilson, 2 Pet. 253, 306; Cherokee Nation v. 
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Georgia, 5 Pet. 1; United States v. Arredondo, 6 Pet. 691, 710; Garcia v. Lee, 
le betes id. ; 

This rule undoubtedly applied to the treaty of 1819 between the United 
States and Spain, to that of 1832 between the United States and Mexico and to 
that of 1838 between the United States and the Republic of Texas, when they 
were respectively ratified, and no reason is perceived why, after Texas was 
admitted into the Union, a different principle should control. The several 
treaties remain intact and are the contracts which define and regulate the rela- 
tions of the contracting powers. Wilson v. Wall, 6 Wall. 83, 87. 

So, also, the method or tribunal provided by the treaty for the settlement 
of differences arising thereunder must be resorted to; and as the treaties under 
consideration stipulate that the boundary shall be determined and marked by 
commissioners appointed by the respective powers, certainly not a judicial tri- 
bunal, it is evident that in its inception the question was political, to be adjusted 
according to the course of nations, and so remains. Green v. Biddle, 8 Wheat. 
1; United States v. Ferreira, 13 How. 40. 

But if the court shall be of opinion that this controversy, coming over from 
a time when the two governments were independent, is not a political question 
to be determined upon principles of law applicable to nations, but is analogous 
to boundary differences between States of the Union of which the court has 
original jurisdiction, (Florida v. Georgia, 17 How. 478; Rhode Island v. Massa- 
chusetts, 12 Pet. 657; Alabama v. Georgia 23 How. 505, 510; Virginia v. West 

Virginia, 11 Wall. 39;) then it is submitted that the judicial power of the 
*626 * United States, and especially the orginal jurisdiction of this court, does 

not extend to controversies between the United States and an individual 
State. 

IIl. As to the contention embodied in the second ground of demurrer, the 
Constitution provides that the judicial power shall extend to controversies to 
which the “United States shall be a party;” to “controversies between two or 
more States ;” “between a State and citizens of another State,” and “between 
a State or the citizens thereof, and foreign States, citizens or subjects.” The 
Supreme Court, by the clause immediately following, is given original jurisdic- 
tion only in “cases affecting Ambassadors, other public ministers and consuls, 
and those in which a State shall be a party.’’ It is to be noticed that wherever 
a State is mentioned in the clause declaring the extent of the judicial power, the 
opposite party to the controversy is also mentioned and in no instance does it 
include the United States. In other words, the parties with whom the separate 
States can have legal controversies cognizable in the courts of the United States 
by reason of the ‘parties thereto, are distinctly named and all others are neces- 
sarily excluded. Keeping in view the Eleventh Amendment, it has been justly 
said, so far as the present question is concerned, that the controversies over 
which the United States courts are given jurisdiction are “those to which the 
United States might be a party; those to which a State of the Union might be a 
party, where the opposite party was another State of the Union,’ 2 Curtis Hist. 
Const. 444. 

The clause establishing the judicial power is arranged by subjects and par- 
ties, carefully and accurately grouped, and the cases in which the United States 
shall be a party are distinctly separated from those in which a State may be. 
The cases of which this court has original jurisdiction are defined alone by ref- 
erence to the parties and only two classes of cases are included, namely: those 
affecting ambassadors, other public ministers and consuls, and those in which a 
State, in cases over which the judicial power is by the preceding clause extended, 

shall be a party. In all the other cases mentioned the jurisdiction is declared 
*627 to be appellate. * It seems manifest to us, therefore, that the judicial power. 
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does not extend to controversies between the United States and an individual State, 
nor is the Supreme Court given original jurisdiction in such cases. In this con- 
nection, as strengthening this position and illustrating the purpose of the framers 
of the Constitution, it is worthy of mention that although it was proposed in the 
Convention to stretch the judicial power to all questions which “involve the na- 
tional peace and harmony” and “all controversies between the United States and 
an individual State or the United States and the citizens of an individual State,” 
neither of the propositions, in the breadth proposed, were adopted. 

A more specific proposition to vest in the judiciary of the United States 
authority “to examine into and decide upon the claims of the United States and 
an individual State to territory’ was peremptorily rejected. Mr. Justice Camp- 
bell in Florida v. Georgia, 17 How. 521. 

That this court is without original jurisdiction in cases in which the United 
States shall be a party was held by Chief Justice Taney in a note to the case of 
the United States v. Ferreira, 13 How. 52. Subsequently, it is true, he delivered 
the opinion of the court in the case of Florida v. Georgia, 17 How. 478, in which 
the United States were permitted to adduce evidence in the controversy between 
Georgia and Florida, but neither the decision nor the opinion indicate a change 
of views on the subject. The opinion distinctly announces that the “court do 
not regard the United States, in this mode of proceeding, as either plaintiff or 
defendant; and they are, therefore, not liable to a judgment against them, nor 
entitled to a judgment in their favor.” 

The true rule on the subject is thus stated by Mr. Justice Curtis in his dis- 
senting opinion in the above case, and it is not necessarily inconsistent, we think, 
with the opinion of the majority of the court: 

“In distributing this jurisdiction, the Constitution has provided that, in all 
cases in which a State shall be a party, the Supreme Court shall have original 

jurisdiction. In all other cases before mentioned, the Supreme Court shall 
*628 have appellate * jurisdiction. One of the other cases before mentioned, is 
a controversy to which the United States is a party. 

“JT am not aware that any doubt has ever been entertained by any one, that 
controversies to which the United States are a party, come under the appellate 
jurisdiction of this court in this distribution of jurisdiction by the Constitution. 
Such is the clear meaning of the words of the Constitution. So it was con- 
strued by the Congress, in the judiciary act of 1789, which, by the 11th section, 
conferred on the Circuit Courts jurisdiction of cases in which the United States 
are plaintiffs, and so it has been administered to this day. . . . We have, 
then, two rules given by the Constitution. The one, that if a State be a party, 
this court shall have original jurisdiction; the other, that if the United States 
be a party, this court shall have only appellate jurisdiction. And we are as 
clearly prohibited from taking original jurisdiction of a controversy to which 
the United States is a party, as we are commanded to take it if a State be a party. 
.Yet, when the United States shall have been admitted on this record to become 
a party to this controversy, both a State and the United States will be parties 
to the same controversy. And if each of these clauses of the Constitution is to 
have its literal effect, the one would require and the other prohibit us from 
taking jurisdiction. 

“Tt is not to be admitted that there is any real conflict between these 
clauses of the Constitution, and our plain duty is so to construe them that each 
may have its just and full effect. This is attended with no real difficulty. When, 
after enumerating the several distinct classes of cases and controversies to which 
the judicial power of the United States shall extend, the Constitution pro- 
‘ceeds to distribute that power between the Supreme and inferior courts, it must 
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be understood as referring, throughout, to the classes of cases before enumer- 
ated, as distinct from each other. 

“And when it says: ‘In all cases in which a State shall be a party, the 
Supreme Court shall have original jurisdiction,’ it means, in all the cases before 

enumerated in which a State shall be a party. Indeed, it says so, in express 
*629 terms, when it * speaks of the other cases where appellate jurisdiction is 
given. 

“So that this original jurisdiction, which depends solely on the character 
of the parties, is confined to the cases in which are those enumerated parties, 
and those only. 

“It is true, this course of reasoning leads necessarily to the conclusion that 
the United States cannot be a party to a judicial controversy with a State in 
any court. 

“But this practical result is far from weakening my confidence in the cor- 
rectness of the reasoning by which it has been arrived at. The Constitution of 
the United States substituted a government acting on individuals, in place of 
a confederation which legislated for the States in their collective and sovereign 
capacities. The continued existence of the States, under a republican form of 
government, is made essential to the existence of the national government. And 
the fourth section of the fourth article of the Constitution pledges the power of 
the nation to guarantee to every State a republican form of government; to 
protect each against invasion, and, on application of its legislature or executive, 
against domestic violence. This conservative duty of the whole towards each 
of its parts, forms no exception to the general proposition, that the Constitution 
confers on the United States powers to govern the people, and not the States. 

“There is, therefore, nothing in the general plan of the Constitution, or in 
the nature and objects of the powers it confers, or in the relations between the 
general and state governments, to lead us to expect to find there a grant of 
power over judicial controversies between the government of the Union and the 
several States.” 

If this position be sound it necessarily follows that the act of Congress 
under which the suit 1s instituted is void. Marbury v. Madison, 1 Cranch, 137. 
In re Metzger, 5 How. 176. 

IV. It is finally insisted, as ground of demurrer, and set out in the amended 
answer of defendant, “that this court sitting as a court of equity has no juris- 
diction to hear and determine this controversy between complainant and de- 

fendant.” 
*630 If it be true that the right asserted under the act of Congress * and set 
out in the bill is a legal and not an equitable right, there can be no doubt of . 
the want of authority in Congress to direct its prosecution by proceedings in equity 
for the distinction between legal and equitable rights and remedies is recognized 
by the Constitution. Bennett v. Butterworth, 11 How. 669; Thompson v. Rail- 
road Companies, 6 Wall. 134; Scott v. Neely, 140 U. S. 106. 

The right claimed by the United States in this case is the legal title to the 
body of land forming the county of Greer. It asserts this legal title. under- 
takes to trace it through solemn muniments and seeks to recover possession of 
the land. 

The State of Texas also claims title to the land through the same treaties, 
and asserts its right of possession not only under said treaties, but under the 
aan of ownership contained in the articles of annexation to the United 

tates. 

It is believed the cause of action as defined in the act and set out in the 
bill is legal and not equitable, and consequently the bill should be dismissed 
Lewis v. Cocks, 23 Wall. 466; Loker v. Rolle, 3 Ves. Tr. 4: Cavedo v Billings 
16 Florida, 261. eae . ue 
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Mr. Edgar Allan (with whom was Mr. Attorney General on the brief) for 
the United States, opposing. 


Mr. Justice Haran delivered the opinion of the court. 


This suit was brought by original bill in this court pursuant to the act of 
May 2, 1890, providing a temporary government for the Territory of Oklahoma. 
The 25th section recites the existence of a controversy between the United 
States and the State of Texas as to the ownership of what is designated on the 
map of Texas as Greer County, and provides that the act shall not be construed 
to apply to that county until the title to the same has been adjudicated and de- 
termined to be in the United States. In order that there might be a speedy and 
final judicial determination of this controversy the Attorney General of the 

United States was authorized and directed to commence and prosecute on 
*631 behalf of the United States a * proper suit in equity in this court against the 

State of Texas, setting forth the title of the United States to the country 
lying between the North and South Forks of the Red River where the Indian Ter- 
ritory and the State of Texas adjoin, east of the one hundredth degree of longitude, 
and claimed by the State of Texas as within its boundary. 26 Stat. 81, 92, 
Cyl 82 eS" 25: 

The State of Texas appeared and filed a demurrer, and, also, an answer 
denying the material allegations of the bill. The case is now before the court 
only upon the demurrer, the principal grounds of which are: That the question 
presented is political in its nature and character, and not susceptible of judicial 
determination by this court in the exercise of its jurisdiction as conferred by 
the Constitution and laws of the United States; that it is not competent for the 
general government to bring suit against a State of the Union in one of its own 
courts, especially when the right to be maintained is mutually asserted by the 
United States and the State, namely, the ownership of certain designated ter- 
ritory; and that the plaintiff’s cause of action, being a suit to recover real 
property, is legal and not equitable, and, consequently, so much of the act of 
May 2, 1890, as authorizes and directs the prosecution of a suit in equity to 
determine the rights of the United States to the territory in question is uncon- 
stitutional and void. 

The necessity of the present suit as a measure of peace between the 
General Government and the State of Texas, and the nature and importance 
of the questions raised by the demurrer, will appear from a statement of the 
principal facts disclosed by the bill and amended bill. 

By a treaty between the United States and Spain, made February 22, 1819, 
and ratified February 19, 1821, it was provided: 

“Art. 3. The boundary line between the two countries, west of the Mis- 
sissippi, shall begin on the Gulph of Mexico, at the mouth of the river Sabine, 
in the sea, continuing north, along the western bank of that river, to the 32d 

degree of latitude; thence, by a line due north, to the degree of latitude 
*632 where it strikes the Rio Roxo of Natchitoches or Red River; * then follow- 
ing the course of the Rio Roxo, westward, to the degree of longtitude 100 
west from London and 23 from Washington; then, crossing the said Red River, 
and running thence, by a line due north, to the river Arkansas; thence, following 
the course of the southern bank of the Arkansas, to its source, in latitude 42 north; 
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and thence, by that parallel of latitude, to the South Sea. The whole being as 
laid down in Melish’s map of the United States, published at Philadelphia, im- 
proved to the Ist of January, 1818. But, if the source of the Arkansas River 
shall be found to fall north or south of latitude 42, then the line shall run from 
the said source due south or north, as the case may be, till it meets the said 
parallel of latitude 42, and thence, along the said parallel, to the South Sea. 
All the islands in the Sabine, and the said Red and Arkansas Rivers, throughout 
the course thus described, to belong to the United States; but the use of the 
waters, and the navigation of the Sabine to the sea, and of the said rivers 
Roxo and Arkansas, throughout the extent of the said boundary, on their re- 
spective banks, shall be common to the respective inhabitants of both nations. 

“The two high contracting parties agree to cede and renounce all their 
rights, claims and pretensions to the territories described by the said line; that 
is to say: the United States hereby cede to his Catholic Majesty, and renounce 
forever, all their rights, claims and pretensions, to the territories lying west 
and south of the above-described line; and in like manner, his Catholic Majesty 
cedes to the said United States, all his rights, claims and pretensions, to any 
territories east and north of the said line; and for himself, his heirs and suc- 
cessors, renounces all claim to the said territories forever.” 8 Stat. 252, 254, 
256, Atta 3: 

For the purpose of fixing the line with precision, and of placing land- 
marks to designate the limits of both nations, it was stipulated that each appoint 
a commissioner and a surveyor, who should meet, before the end of one year 
from the ratification of the treaty, at Natchitoches, on the Red River, and run 

and mark the line “from the mouth of the Sabine to the Red River, and 
*633 from the Red River to the River Arkansas, * and to ascertain the latitude 

of the sources of the said river Arkansas, in conformity to what is above 
agreed upon and stipulated and the line of latitude 42, to the South Sea ;” making 
out plans and keeping journals of their proceedings, and the result to be consid- 
ered as part of the treaty, having the same force as if it had been inserted 
therein. Art. 4, 8 Stat. 256. 

At the date of the ratification of this treaty, the country now constituting 
Texas belonged to Mexico, part of the monarchy of Spain. Subsequently, in 
1824, Mexico became a separate independent power, whereby the boundary line 
designated in the treaty of 1819 became the line between the United States and 
Mexico. 

On the 12th of January, 1828, a treaty between the United States and 
Mexico was concluded, and subsequently, April 5, 1832, was ratified, whereby, 
as between those governments, the validity of the limits defined by the treaty 
of 1819 was confirmed. 8 Stat. 372. 

By a treaty concluded April 25, 1838, between the United States and the 
Republic of Texas, which was ratified and proclaimed October 13, 1838, it was 
declared that the treaty of limits made and concluded in 1828 between the 
United States and Mexico “is binding upon the Republic of Texas.” And in 
order to prevent future disputes and collisions in regard to the boundary be- 
tween the two countries, as designated by the treaty of 1828 it was stipulated : 

“Art. 1. Each of the contracting parties shall appoint a commissioner and 
surveyor, who shall meet before the termination of twelve months from the 
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exchange of the ratifications of this convention, at New Orleans, and proceed 
to run and mark that portion of the said boundary which extends from the 
mouth of the Sabine, where that river enters the Gulf of Mexico, to the Red 
River. They shall make out plans and keep journals of their proceedings, and 
the result agreed upon by them shall be considered as part of this convention, 
and shall have the same force as if it were inserted therein. 
“Arr, 2. And it is agreed that until this line is marked out ¢ as is pro- 
*634 vided for in the foregoing article, each of the contracting * parties shall 
continue to exercise jurisdiction in all territory over which its jurisdiction 
has hitherto been exercised, and that the remaining portion of the said boundary 
line shall be run and marked at such time hereafter as may suit the convenience 
of both the contracting parties, until which time each of the said parties shall 
exercise without the interference of the other, within the territory of which the 
boundary shall not have been so marked and run, jurisdiction to the same extent 
to which it has been heretofore usually exercised.” 8 Stat. 511. 

The treaty of 1838 had not been executed on the Ist day of March, 1845, 
when Congress, by joint resolution, consented that “the territory properly in- 
cluded within, and rightfully belonging to the Republic of Texas, may be erected 
into a new State’ upon certain conditions. 5 Stat. 797. Those conditions 
having been accepted, Texas by a joint resolution of Congress passed December 
29, 1845, was admitted into the Union on an equal footing with the original 
States in all respects whatever. 9 Stat. 108. 

By an act of Congress, approved September 9, 1850, certain propositions 
were made on behalf of the United States to the State of Texas, to become 
obligatory upon the parties when accepted by Texas, if such acceptance was 
given on or before December 1, 1850. One of those propositions was that 
Texas would agree that its boundary on the north should commence at the 
point at which the meridian of one hundred degrees west from Greenwich 
is intersected by the parallel of thirty-six degrees thirty minutes north latitude, 
and run from that point due west to the meridian of one hundred and three 
degrees west from Greenwich, thence due south to the thirty-second degree of 
north latitude, thence on the parallel of thirty-two degrees of north latitude to 
the Rio Bravo de Norte, and thence with the channel of said river to the Gulf 
of Mexico; another, that Texas cede to the United States all her claim to ter- 
ritory exterior to the above limits and boundaries. In consideration of said 
establishment of boundaries, cession of claim to territory and relinquishment 

of claims, the United States agreed to pay to Texas the sum of ten millions 
635 * of dollars in a stock bearing five per cent interest, and redeemable at the 
end of fourteen years, the interest payable half-yearly at the Treasury of 
the United States. 9 Stat. 446, c. 49. 

By an act of assembly approved November 25, 1850, the above propositions 
were accepted by Texas, and it agreed to be bound by them according to their 
true import. 

During the whole period of nearly forty years succeeding the treaty of 
1819 no action, except as above indicated, was taken to settle the boundary line 
in question. But, in the year 1859, a joint commission on the part of the United 
States and Texas commenced the work of running that line, but separated with- 
out reaching any conclusion. Nevertheless, in 1860, the commissioner upon 
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the part of the United States completed the work, without the cooperation of 
the commissioner of Texas, and reported the result to the General Land Office 
in 1861. According to the determination of the Commissioner on the part of 
the United States, and under certain surveys made from 1857 to 1859, pur- 
suant to a contract between two persons named Jones and Brown and the 
Commissioner of Indian Affairs, the true dividing and boundary line between 
the United States and the United Mexican States began where the one hun- 
dredth meridian touched the main Red River aforesaid, running thence along 
the line or course of what is now known as the South Fork of the Red River 
or river of the treaty of 1819. 

After the commissioners of the United States and Texas had failed to 
reach an agreement, the legislature of Texas, by an act approved February 8, 
1860, declared, “that all the territory contained in the following limits, to wit: 
Beginning at the confluence of Red River and Prairie Dog River, thence run- 
ning up Red River, passing the mouth of South Fork and following main or 
North Red River to its intersection with the twenty-third degree of west longi- 
tude; thence due north across Salt Fork and Prairie Dog River, and thence fol- 
lowing that river to the place of beginning; be, and the same is hereby, created 

into a county to be known by the name and style of the county of Greer.”’ 
*636 And by acts of its officers, * proceeding under its statutes, Texas assumed 

and exercised control and jurisdiction of the territory constituting what is 
called the county of Greer. 

Notwithstanding those assertions of control and jurisdiction, Texas, by an 
act approved May 2, 1882, made provision for running and marking the line 
in question. That act provided for the appointment by the governor of a suit- 
able person or persons, who, in conjunction with such person or persons as 
might be appointed by or on behalf of the United States for the same purpose, 
should run and mark the boundary line between the Territories of the United 
States and the State of Texas, in order that “the question may be definitely 
settled as to the true location of the one hundredth degree of longitude west 
from London, and whether the North Fork of Red River, or the Prairie Dog 
Fork of said river, is the true Red River designated in the treaty between the 
United States and Spain, made February 22, 1819.” 

By an act of Congress, approved January 31, 1885, provision was made 
for the appointment of a commission by the President to act with the commis- 
sion to be appointed by the State of Texas in ascertaining and marking the’ 
point where the one hundredth meridian of longitude crosses Red River, in 
accordance with the terms of the treaty of 1819; the person or persons so ap- 
pointed to make report of his or their action in the premises to the Secretary 
of the Interior, who should transmit the same to Congress at its next session 
after the report was made. 23 Stat. 296, c. 47. 

Under the last-mentioned acts a joint commission was organized, and it 
assembled at Galveston, Texas, on February 23, 1886. Being unable to agree 
as to whether the stream now known as the North Fork of the Red River, or 
that now called the South Fork or Main Red River, was the river referred to 
in the treaty of 1819, the joint commission adjourned sine die with the under- 
standing that each commission would make its report to the proper authorities 
and await instructions. The commissioners on the part of the United States 
reported that “the Prairie Dog Town Fork is the true boundary, and that the 
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*637 monument should be placed at the intersection * of the one hundredth me- 

ridian with this stream;” while the commission on the part of Texas re- 
ported that ‘‘the North Fork of Red River, as now named and delineated on the 
maps, is the Rio Roxo or Red River delineated on Melish’s maps, described in the 
treaty of February 22, 1819, and is the boundary line of said treaty to the point 
where the one hundredth degree of west longitude crosses the same.” 

The United States claims to have jurisdiction over all the territory acquired 
by the treaty of 1819, containing 1,511,576.17 acres, between what has been 
designated as the Prairie Dog Town Fork, or Main Red River, and the North 
Fork of Red River, being the extreme portion of the Indian Territory lying 
west of the North Fork of the Red River, and east of the one hundredth ee 
dian of west longitude from Greenwich; and that its right to said territory, s 
far from having been relinquished, ine been continuously asserted from fie 
ratification of the treaty of 1819 to the present time. 

The bill alleges that the State of Texas, without right, claims, has taken 
possession of, and endeavors to extend its laws and jurisdiction over, the dis- 
puted territory, in violation of the treaty rights of the United States; that, dur- 
ing the year 1887, it gave public notice of its purpose to survey and place upon 
the market for sale, and otherwise dispose of, that territory; and that, in con- 
sequence of its proceeding to eject bona fide settlers from certain portions 
thereof, President Cleveland, by proclamation issued December 30, 1887, warned 
all persons, whether claiming to act as officers of the county of Greer, or 
otherwise, against selling or disposing of, or attempting to sell or dispose of, 
any of said lands, or from exercising or attempting to exercise any authority 
over them, and “against purchasing any part of said territory from any person 
or persons whatever.” 25 Stat. 1483. 

The relief asked is a decree determining the true line between the United 
States and the State of Texas, and whether the land constituting what is called 
“Greer County,” is within the boundary and jurisdiction of the United States 
or of the State of Texas. The government prays that its rights, as asserted in 
the bill, be established, and that it have such other relief as the nature of the 

case may require. 
*638 * In support of the contention that the ascertainment of the boundary be- 
tween a Territory of the United States and one of the States of the Union 
is political in its nature and character, and not susceptible of judicial determina- 
tion, the defendant cites Foster v. Neilson, 2 Pet. 253; 307, 309; Cherokee 
Nation v. Georgia, 5 Pet. 1, 21; United States v. Arredondo, 6 Pet. 691, 711; 
and Garcia v. Lee, 12 Pet. 511, 517. 

In Foster v. Neilson, which was an action to recover certain lands in 
‘Louisiana, the controlling question was as to whom the country between the 
Iberville and the Perdido rightfully belonged at the time the title of the plain- 
tiff in that case was acquired. The United States, the court said, had persever- 
ingly insisted that by the treaty of St. Ildefonso made October 1, 1800, Spain 
ceded the disputed territory as part of Louisiana to France, and that France by 
the treaty of Paris of 1803 ceded it to the United States. Spain insisted that 
the cession to France comprehended only the territory which at that time was 
denominated Louisiana. After examining various articles of the treaty of St. 
[ldefonso, Chief Justice Marshall, speaking for the court, said: “In a contro- 
versy between two nations concerning national boundary, it is scarcely possible 
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that the courts of either should refuse to abide by the measures adopted by its 
own government. There being no common tribunal to decide between them, 
each determines for itself on its own rights, and if they cannot adjust their 
differences peaceably, the right remains with the strongest. ‘The judiciary is 
not that department of the government to which the assertion of its interests 
against foreign powers is confided; and its duty commonly is to decide upon 
individual rights, according to those principles which the political departments 
of the nation have established. If the course of the nation has been a plain 
one, its courts would hesitate to pronounce it erroneous.” Again: “After these 
acts of sovereign power over the territory in dispute, asserting the American 
construction of the treaty by which the government claims it, to maintain the 
opposite construction in its own courts would certainly be an anomaly in the 

history and practice of nations. If those departments which are entrusted 
*639 with the foreign intercourse * of the nation, which assert and maintain its 

interests against foreign powers, have unequivocally asserted its right of 
dominion over a country of which it is in possession, and which it claims under a 
treaty ; if the legislature has acted on the construction thus asserted, it is not in its 
own courts that this construction is to be denied. A question like this respecting 
the boundaries of nations, is, as has been truly said, more a political than a legal 
question; and, in its discussion, the courts of every country must respect the 
pronounced will of the legislature.” 

In United States v. Arredondo the court, referring to Foster v. Neilson, 
said: “This court did not deem the settlement of boundaries a judicial but a 
political question—that it was not its duty to lead, but to follow the action of 
the other departments of the government.” The same principles were recog- 
nized in Cherokee Nation v. Georgia and Garcia v. Lee. 

These authorities do not control the present case. They relate to ques- 
tions of boundary between independent nations, and have no application to a 
question of that character arising between the General Government and one 
of the States composing the Union, or between two States of the Union. By 
the Articles of Confederation, Congress was made “the last resort on appeal 
in all disputes and differences” then subsisting or which thereafter might arise 
“between two or more States concerning boundary, jurisdiction or any other 
cause whatever ;” the authority so conferred to be exercised by a special tribunal 
to be organized in the mode prescribed in those Articles, and its judgment to be 
final and conclusive. Art. 9. At the time of the adoption of the Constitution ° 
there existed, as this court said in Rhode Island vy. Massachusetts, 12 Pet. 657, 
723, 724, controversies between eleven States, in respect to boundaries, which 
had continued from the first settlement of the colonies. The necessity for the 
creation of some tribunal for the settlement of these and like controversies that 
might arise, under the new government to be formed, must, therefore, have 
been perceived by the framers of the Constitution, and, consequently, among the 

controversies to which the judicial power of the United States was extended 
*640 * by the Constitution, we find those between two or more States. And thata 
controversy between two or more States, in respect to boundary, is one to 
which, under the Constitution, such judicial power extends, is no longer an open 
question in this court. The cases of Rhode Island v. Massachusetts, 12 Pet. 657; 
New Jersey v. New York, 5 Pet. 284, 290; Missouri v. Iowa, 7 How. 660; 
Florida v. Georgia, 17 How. 478; Alabama v. Georgia, 23 How. 505: Virginia 
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v. West Virginia, 11 Wall. 39, 55; Missouri v. Kentucky, 11 Wall. 395; Indiana 
v. Kentucky, 136 U. S. 479; and Nebraska v. Iowa, ante, 359, were all original 
suits, in this court, for the judicial determination of disputed boundary lines 
between States. In New Jersey v. New York, 5 Pet. 284, 290, Chief Justice 
Marshall said: “It has then been settled by our predecessors, on great delibera- 
tion, that this court may exercise its original jurisdiction in suits against a 
State, under the authority conferred by the Constitution and existing acts of 
Congress.” And in Virgima v. West Virginia, it was said by Mr. Justice Miller 
to be the established doctrine of this court “that it has jurisdiction of questions 
of boundary between two States of this Union, and that this jurisdiction is not 
defeated, because in deciding that question it becomes necessary to examine into 
and construe compacts or agreements between those States, or because the 
decree which the court may render, affects the territorial limits of the political 
jurisdiction and sovereignty of the States which are parties to the proceeding.”’ 
So, in Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 287, 288; “By the Consti- 
tution, therefore, this court has original jurisdiction of suits brought by a State 
against citizens of another State, as well as of controversies between two States. 
; As to ‘controversies between two or more States.’ The most numerous 
class of which this court has entertained jurisdiction is that of controversies 
between two States as to the boundaries of their territory, such as were deter- 
mined before the Revolution by the King in Council, and under the Articles of 
Confederation (while there was no national judiciary) by committees or com- 

missioners appointed by Congress.” 
*641 * In view of these cases, it cannot, with propriety, be said that a question 

of boundary between a Territory of the United States and one of the States 
of the Union is of a political nature, and not susceptible of judicial determina- 
tion by a court having jurisdiction of such a controversy. The important ques- 
tion therefore, is, whether this court can, under the Constitution, take cogni- 
zance of an original suit brought by the United States against a State to deter- 
mine the boundary between one of the Territories and such State. Texas 
insists that no such jurisdiction has been conferred upon this court, and that 
the only mode in which the present dispute can be peaceably settled is by agree- 
ment, in some form, between the United States and that State. Of course, if 
no such agreement can be reached—and it seems that one is not probable— 
and if neither party will surrender its claim of authority and jurisdiction over 
the disputed territory, the result, according to the defendant’s theory of the 
Constitution, must be that the United States, in order to effect a settlement of 
this vexed question of boundary, must bring its suit in one of the courts of 
_Texas—that State consenting that its courts may be open for the assertion of 
claims against it by the United States—or that, in the end, there must be a trial 
of physical strength between the government of the Union and Texas. The 
first alternative is unwarranted both by the letter and spirit of the Constitution. 
Mr. Justice Story has well said: “It scarcely seems possible to raise a reason- 
able doubt as to the propriety of giving to the national courts jurisdiction of 
cases in which the United States are a party. It would be a perfect novelty 
in the history of national jurisprudence, as well as of public law, that a sovereign 
had no authority to sue in his own courts. Unless this power were given to the 
United States, the enforcement of all their rights, powers, contracts and privi- 
leges in their sovereign capacity would be at the mercy of the States. They 
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must be enforced, if at all, in the state tribunals.” Story Const. § 1674. The 
second alternative, above mentioned, has no place in our constitutional system, and 

cannot be contemplated by any patriot except with feelings of deep concern. 
*642 * The cases in this court show that the framers of the Constitution did 

provide, by that instrument, for the judicial determination of all cases in law 
and equity between two or more States, including those involving questions of 
boundary. Did they omit to provide for the judicial determination of controversies 
arising between the United States and one or more of the States of the Union? 
This question is in effect answered by United States v. North Carolina, 136 
U. S. 211. That was an action of debt brought in this court by the United 
States against the State of North Carolina, upon certain bonds issued by that 
State. The State appeared, the case was determined here upon its merits, and 
judgment was rendered for the State. It is true that no question was made as 
to the jurisdiction of this court, and nothing was therefore said in the opinion 
upon that subject. But it did not escape the attention of the court, and the 
judgment would not have been rendered except upon the theory that this court 
has original jurisdiction of a suit by the United States against a State. As, 
however, the question of jurisdiction is vital in this case, and is distinctly raised, 
it is proper to consider it upon its merits. 

The Constitution extends the judicial power of the United States “to all 
cases, in law and equity, arising under this Constitution, the laws of the United 
States and treaties made, or which shall be made, under their authority; to all 
cases affecting ambassadors, other public ministers and consuls; to all cases of 
admiralty and maritime jurisdiction; to controversies to which the United States 
shall be a party; to controversies between two or more States; between a State 
and citizens of another State; between citizens of different States; between 
citizens of the same State claiming lands under grants of different States, and 
between a State or the citizens thereof and foreign States, citizens or subjects. 

“Tn all cases, affecting ambassadors or other public ministers and consuls, 
and those in which a State shall be party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned, the Supreme Court shall 

have appellate jurisdiction, both as to law and fact, with such exceptions, 
*643 * and under such regulations as the Congress shall make.” Art. 3, § 2. 

“The judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subjects of any foreign State.” 
11th Amendment. 

It is apparent upon the face of these clauses that in one class of cases the 
jurisdiction of the courts of the Union depends “on the character of the cause, 
whoever may be the parties,” and, in the other, on the character of the parties, 
whatever may be the subject of controversy. Cohens v. Virginia, 6 Wheat. 
264, 378, 393. The present suit falls in each class, for it is, plainly, one arising 
under the Constitution, laws and treaties of the United States, and, also, one in 
which the United States is a party. It is, therefore, one to which, by the ex- 
press words of the Constitution, the judicial power of the United States ex- 
tends. That a Circuit Court of the United States has not jurisdiction, under 
existing statutes, of a suit by the United States against a State, is clear: for by 
the Revised Statutes it is declared—as was done by the Judiciary Act of 1789— 
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that “the Supreme Court shall have exclusive jurisdiction of all controversies 
of a civil nature where a State is a party, except between a State and its citizens, 
or between a State and citizens of other States or aliens, in which latter cases 
it shall have original, but not exclusive, jurisdiction.” Rev. Stat. § 687; Act of 
September 24, 1789, c. 20, § 13; 1 Stat. 80. Such exclusive jurisdiction was 
given to this court, because it best comported with the diginity of a State, that a 
case in which it was a party should be determined in the highest, rather than 
in a subordinate judicial tribunal of the nation. Why then may not this court 
take original cognizance of the present suit involving a question of boundary 
between a Territory of the United States and a State? 
The words, in the Constitution, “in all cases . . . in which a State shall be 
a party, the Supreme Court shall have original jurisdiction,” necessarily refer to all 
cases mentioned in the preceding clause in which a State may be made, of 
*644 right, a party defendant, or in which a State may, of right, be * a party plain- 
tiff. It is admitted that these words do not refer to suits brought against a 
State by its own citizens or by citizens of other States, or by citizens or sub- 
jects of foreign States, even where such suits arise under the Constitution, 
laws and treaties of the United States, because the judicial power of the United 
States does not extend to suits of imdividuals against States. Hans v. Louisiana, 
134 U. S. 1, and authorities there cited; North Carolina v. Temple, 134 U. S. 
22, 30. It is, however, said that the words last quoted refer only to suits in 
which a State is a party, and in which, also, the opposite party is another State 
of the Union or a foreign State. This cannot be correct, for it must be con- 
ceded that a State can bring an original suit in this court against a citizen of 
another State. Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 287. Besides, 
unless a State is exempt altogether from suit by the United States, we do not 
perceive upon what sound rule of construction suits brought by the United 
States in this court—especially if they be suits the correct decision of which de- 
pends upon the Constitution, laws or treaties of the United States—are to be 
excluded from its original jurisdiction as defined in the Constitution. That in- 
strument extends the judicial power of the United States “to all cases,” in law 
and equity, arising under the Constitution, laws and treaties of the United 
States, and to controversies in which the United States shall be a party, and 
confers upon this court original jurisdiction “in all cases’? “in which a State 
shall be party,” that is, in all cases mentioned in the preceding clause in which 
a State may, of right, be made a party defendant, as well as in all cases in which 
a State may, of right, institute a suit in a court of the United States. The 
present case is of the former class. We cannot assume that the framers of the 
. Constitution, while extending the judicial power of the United States to con- 
troversies between two or more States of the Union, and between a State of 
the Union and foreign States, intended to exempt a State altogether from suit 
by the General Government. They could not have overlooked the possibility that 
controversies, capable of judicial solution, might arise between the United 
*645 States and some * of the States, and that the permanence of the Union might 
be endangered if to some tribunal was not entrusted the power to determine 
them according to the recognized principles of law. And to what tribunal could a 
trust so momentous be more appropriately committed than to that which the 
people of the United States, in order to form a more perfect Union, establish 
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justice and insure domestic tranquillity, have constituted with authority to speak 
for all the people and all the States, upon questions before it to which the judi- 
cial power of the nation extends? It would be difficult to suggest any reason 
why this court should have jurisdiction to determine questions of boundary 
between two or more States, but not jurisdiction of controversies of like char- 
acter between the United States and a State. 

Mr. Justice Bradley, speaking for the court in Hans v. Louisiana, 134 U. S. 
1, 15, referred to what had been said by certain statesmen at the time the Con- 
stitutioi was under submission to the people, and said: ‘“The letter is appealed 
to now, as it was then, as a ground for sustaining a suit brought by an indi- 
vidual against a State. . . . The truth is, that the cognizance of suits and 
actions unknown to the law, and forbidden by the law, was not contemplated 
by the Constitution when establishing the judicial power of the United States. 
Some things, undoubtedly, were made justiciable which were not known as such 
at the common law; such, for example, as controversies between States as to 
boundary lines, and other questions admitting of judicial solution. And yet 
the case of Penn v. Lord Baltimore, 1 Ves. Sen. 444, shows that some of these 
unusual subjects of litigation were not unknown to the courts even in colonial 
times; and several cases of the same general character arose under the Articles 
of Confederation, and were brought before the tribunal provided for that pur- 
pose in those articles. 131 U. S. App. 50. The establishment of this new 
branch of jurisdiction seemed to be necessary from the extinguishment of diplo- 
matic relations between the States.’”’ That case, and others in this court relating 

to the suability of States, proceeded upon the broad ground that “it is in- 
*646 herent in the nature of sovereignty not * to be amenable to the suit of an 
individual without its consent.” 

The question as to the suability of one government by another government 
rests upon wholly different grounds. Texas is not called to the bar of this 
court at the suit of an individual, but at the suit of the government established 
for the common and equal benefit of the people of all the States. The submis- 
sion to judicial solution of controversies arising between these two governments, 
“each sovereign, with respect to the objects committed to it, and neither sov- 
ereign with respect to the objects committed to the other,” McCulloch v. State 
of Maryland, 4 Wheat. 316, 400, 410, but both subject to the supreme law of 
the land, does no violence to the inherent nature of sovereignty. The States 
of the Union have agreed, in the Constitution, that the judicial power of the 
United States shall extend to all cases arising under the Constitution, laws and 
treaties of the United States, without regard to the character of the parties (ex- 
cluding, of course, suits against a State by its own citizens or by citizens of other 
States, or by citizens or subjects of foreign States,) and equally to controver- 
sies to which the United States shall be a party, without regard to the subject of 
such controversies, and that this court may exercise original jurisdiction in all 
such cases, “in which a State shall be party,” without excluding those in which 
the United States may be the opposite party. The exercise, therefore, by this 
court, of such original jurisdiction in a suit brought by one State against another 
to determine the boundary line between them, or in a suit brought by the United 
States against a State to determine the boundary between a Territory of the 
United States and that State, so far from infringing, in either case, upon the 
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sovereignty, is with the consent of the State sued. Such consent was given by 
Texas when admitted into the Union upon an equal footing in all respects with 
the other States. 
We are of opinion that this court has jurisdiction to determine the disputed 
question of boundary between the United States and Texas. 
*647 It is contended that, even if this court has jurisdiction, the * dispute as 
to boundary must be determined in an action at law, and that the act of Con- 
gress requiring the institution of this suit in equity is unconstitutional and 
void as, in effect, declaring that legal rights shall be tried and determined as if they 
were equitable rights. This is not a new question in this court. It was suggested 
in argument, though not decided, in Fowler v. Lindsey, 3 Dall. 411, 413. Mr. 
Justice Washington, in that case, said: “I will not say that a State could sue 
at law for such an incorporeal right as that of sovereignty and jurisdiction; but 
even if a court of law would not afford a remedy, I can see no reason why a 
remedy should not be obtained in a court of equity. The State of New York 
might, I think, file a bill against the State of Connecticut, praying to be quieted 
as to the boundaries of the disputed territory; and this court, in order to effec- 
tuate justice, might appoint commissioners to ascertain and report those bound- 
aries.” But the question arose directly in Rhode Island v. Massachusetts, 12 
Pet. 657, 734, which was a suit in equity in this court involving the boundary 
line between two States. The court said: “No court acts differently in deciding 
on boundary between States, than on lines between separate tracts of land; 
if there is uncertainty where the line is, if there is a confusion of boundaries 
by the nature of interlocking grants, the obliteration of marks, the intermixing 
of possession under different proprietors, the effects of accident, fraud or time 
or other kindred causes, it is a case appropriate to equity. As issue at law is 
directed, a commission of boundary awarded; or, if the court are satisfied with- 
out either, they decree what and where the boundary of a farm, a manor, a 
province or a State is and shall be.” When that case was before the court at a 
subsequent term, Chief Justice Taney, after stating that the case was of peculiar 
character, involving a question of boundary between two sovereign States, liti- 
gated in a court of justice, and that there were no precedents as to forms and 
modes of proceedings, said: ‘‘The subject was however fully considered at 
January term, 1838, when a motion was made by the defendant to dismiss this bill. 
Upon that occasion the court determined to frame their proceedings accord- 
*648 ing to those which had been * adopted in the English courts, in cases most 
analogous to this, where the boundaries of great political bodies had been 
brought into question. And, acting upon this principle, it was then decided, 
‘that the rules and practice of the Court of Chancery should govern in conduct- 
ing this suit to a final issue. The reasoning upon which that decision was 
founded is fully stated in the opinion then delivered; and upon reéxamining 
the subject, we are quite satisfied as to the correctness of this decision.” 14 Pet. 
210, 256. The above cases, New Jersey v. New York, Missouri v. Iowa, Florida 
v. Georgia, Alabama v. Georgia, Virginia v. West Virginia, Missouri v. Ken- 
tucky, Indiana v. Kentucky, and Nebraska v. Iowa, were all original suits in 
equity in this court, involving the boundary of States. In view of these prece- 
dents, it is scarcely necessary for the court to examine this question anew. Of 
course, if a suit in equity is appropriate for determining the boundary between 
two States, there can be no objection to the present suit as being in equity and 
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not at law. It is not a suit simply to determine the legal title to, and the owner- 
ship of, the lands constituting Greer County. It involves the larger question of 
governmental authority and jurisdiction over that territory. The United States, 
in effect, asks the specific execution of the terms of the treaty of 1819, to the 
end that the disorder and public mischiefs that will ensue from a continuance 
of the present condition of things may be prevented. The agreement, embodied 
in the treaty, to fix the lines with precision, and to place landmarks to designate 
the limits of the two contracting nations, could not well be enforced by an action 
at law. The bill and amended bill make a case for the interposition of a court 
of equity. 

Demurrer overruled. 


Mr. Curer Justice Fuuver, with whom concurred Mr. Justice LAMAR, 
dissenting. 


Mr. Justice LaMar and myself are unable to concur in the decision just 
announced. 
*649 This court has original jurisdiction of two classes of cases * only, those 
affecting ambassadors, other public ministers and consuls, and those in 
which a State shall be a party. 

The judicial power extends to “controversies between two or more States ;” 
“between a State and citizens of another State; and “between a State or the 
citizens thereof, and foreign States, citizens or subjects.” Our original jurisdic- 
tion, which depends solely upon the character of the parties, is confined to the 
cases enumerated, in which a State may be a party, and this is not one of them. 

The judicial power also extends to controversies to which the United States 
shall be a party, but such controversies are not included in the grant of original 
jurisdiction. To the controversy here the United States is a party. 


We are of opinion, therefore, that this case is not within the original juris- 
diction of the court.t 


State of Nebraska v. State of Iowa. 


Supreme Court of the United States, 1892. 


[145 United States, 519.] 


This’ case was decided February 29, 1892, 143 U. S. 359, and the decree withheld in order 
to enable the parties to agree to the designation of the boundary between the two States. 
Such agreement having been reached a decree is now entered accordingly. 


THIS case is reported in volume 143 U. S. pages 359 to 370. No decree was 
entered, the court observing (page 370): “We think we have by these observa- 
tions, indicated as clearly as is possible the boundary between the two States, and 


1For the final phase of this case see United States v. Tex 162 : 
1176.—Editor. v. Texas (162 U. S. 1), post, p. 
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upon these principles the parties may agree to a designation of such boundary, 
and such designation will pass into a final decree. If no agreement is possible, 
then the court will appoint a commission to survey and report in accordance 
with the views herein expressed.’ The parties having come to such an agreement, 
the court on the 16th of May, 1892, entered the following decree. 


Mr. J. N. Woolworth for the State of Nebraska. 


Mr. J. Y. Stone, Attorney General of the State, Mr. J. J. Stewart and Mr. 
Smith McPherson for the State of lowa. 


Decree. 


This cause. came on to be heard upon the pleadings and proofs, and was 
argued by counsel, and thereupon, the parties having agreed upon a designation 
of the boundary in accordance with the principles set forth in the opinion of this 
court, filed on February 29, 1892, it is ordered, adjudged and decreed as follows: 

That the boundary between the State of Nebraska and the State of Iowa, 
between the north line of sections twenty-two (22) and twenty-three (23), in 

township seventy-five (75) north of range forty-four (44) west of the fifth 
*520 principal meridian, * according to the surveys of the public lands in the 

State of Iowa, and the middle, east and west lines of section twenty-eight 
(28) in said township and range, is, and is hereby established in the middle of the 
main channel of the Missouri River, save and excepting the part of the said 
boundary described as follows: 

‘Commencing at a point on the south line of section twenty (20), in township 
seventy-five (75) north, range forty-four (44) west of the fifth principal meridian, 
produced eight hundred and sixty-one and one-half (86114) feet west of the 
southeast corner of said section, and running thence northwesterly to a point 
on the south line of lot four (4) of section ten (10), in township fifteen (15) 
north of range thirteen (13) east of the sixth principal meridian, twenty-two 
hundred and seventy-five (2275) feet east of the southwest corner of the north- 
west quarter of the southeast quarter of said section ten (10) ; thence northerly 
to a point on the north line of lot four (4) aforesaid, two thousand and sixty- 
eight (2068) feet east of the centre line of said section ten (10); thence north 
to a point on the north line of section ten (10), two thousand and sixty-eight 
(2068) feet east of the quarter section corner on the north line of said section; 
thence northerly to a point three hundred and twelve (312) feet west of the south- 
east corner of lot one (1), in section three (3), township fifteen (15) north, 
' range thirteen (13) east aforesaid; thence northerly to a point on the section 
line between sections two (2) and three (3), three hundred and fifty-eight (358) 
feet south of the quarter section corner on said line; thence northeasterly to the 
centre of the southeast quarter of the northwest quarter of section two (2) afore- 
said ; thence east to the centre of the west half of lot five (5), otherwise described 
as the southwest quarter of the northwest quarter of section one (1), in township 
fifteen (15), range thirteen (13) aforesaid; thence southeasterly to a point on 
the south line of lot five (5) aforesaid, fifteen hundred and forty (1540) feet 
west of the centre of section one (1), last aforesaid; thence south two thousand 
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and fifty (2050) feet to a point fifteen hundred and forty (1540) feet west of 

the north and south open line through said section one (1) ; thence south- 
*521 westerly * to the southwest corner of the northeast quarter of the southwest 

quarter of section twenty-one (21), in township seventy-five (75) north, 
range forty-four (44) west of the fifth principal meridian; thence southeasterly 
to a point six hundred and sixty (660) feet south of the northeast corner of the 
northwest quarter of the northeast quarter of section twenty-eight (28), in town- 
ship seventy-five (75) north, range forty-four (44) west, aforesaid; and said line 
produced to the centre of the channel of the Missouri River. 

Commencing again at the point of beginning first named, namely, a point 
on the south line of section twenty (20), in township seventy-five (75) north, 
range forty-four (44) west of the fifth principal meridian, produced eight hun- 
dred and sixty-one and one-half (86114) feet west of the southeast corner of 
said section, and running thence southeasterly to a point six hundred and sixty 
(660) feet east of the southwest corner of the northwest quarter of the northwest 
quarter of section twenty-eight (28), in township seventy-five (75) north, range 
forty-four (44) west of the fifth principal meridian, and said line produced to 
the centre of the channel of the Missouri River. 

The territory lying on the west of said line from the point last aforesaid, 
to the section line between sections two (2) and three (3), in township fifteen 
(15) north, range thirteen (13) east of the sixth principal meridian, according 
to the government surveys in Nebraska, and also the territory lying north of the 
above-described line, to where it intersects the middle, east and west line of section 
one (1), in said township and range, and the territory lying east of the above- 
described line from the point last aforesaid to the Missouri, are in the State 
of Nebraska, and the lands included between and within the above-described line 
are in the State of Iowa. 

It is further ordered that the costs of this suit be paid by the parties equally. 

So ordered. 


State of Iowa v. State of Illinois. 


Supreme Court of the United States, 1893. 
[147 United States, 1.] 


The true line, in a navigable river between States of the Union which separates the juris 
diction of one from the other, is the middle of the main channel of the river. 

In such case the jurisdiction of each State extends to the thread of the stream, that is, to 
the “mid-channel,” and, if there be several channels, to the middle of the principal one, 
or, rather, the one usually followed. 

The boundary line between the State of Iowa and the State of Illinois is the middle of the 
main navigable channel of the Mississippi River. 

As the two States both desire that this boundary line be established at the places where the 
several bridges mentioned in the pleadings cross the Mississippi River, it is ordered that 
a commission be appointed to ascertain and designate at said places the boundary line 
between the two States, and that such commission be required to make the proper 
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examination, and to delineate on maps prepared for that purpose, the true line as de- 
termined by this court, and report the same to the court for its further action. 


THE case is stated in the opinion. 


Mr. John Y. Stone, Attorney General of the State of Iowa, and Mr. James 
C. Davis for complainant. 


*2 * Mr. George Hunt, Attorney General of the State of Illinois, for re- 
spondent. 


Mr. Justice Fietp delivered the opinion of the court. 


The Mississippi River flows between the States of Iowa and Illinois. It is 
a navigable stream and constitutes the boundary between the two States; and 
the controversy between them is as to the position of the line between its banks 
or shores which separates the jurisdiction of the two States for the purposes uf 
taxation and other purposes of government. 

The complainant, the State of Iowa, contends that, for taxation, and for ail 
other purposes, the boundary line is the middle of the main body of the river, 
taking the middle line between its banks or shores without regard to the “steam- 
boat channel,” as it is termed, or deepest part of the stream, and that, to deter- 
mine the banks or shores, the measurements must be taken when the water is in 
its natural or ordinary stage, neither swollen by floods nor shrunk by droughts. 

On the other hand, the defendant, the State of Illinois, claims that, for 
taxation and all other purposes, its jurisdiction extends to the middle of ‘“‘the 
steamboat channel” of the river, wherever that may be, whether on its east or 
west bank—the channel upon which commerce on the river by steamboats or 
other vessels is usually conducted and which for that reason is sometimes desig- 
nated as “the channel of commerce.” 

The State of Iowa in its bill alleges: That prior to and at the time of the 
treaty between England, France and Spain, in 1763, 3 Jenkinson’s Treaties, 177, 
the territory now comprising the State of Iowa was under the dominion of 
France, and the territory now comprising the State of Illinois was under the 
dominion of Great Britain, and that, by the treaty named, the middle of the river 
Mississippi was made the boundary line between the British and French posses- 
sions in North America. 

That by the treaty of Paris between Great Britain and the United States, 
which was concluded September 3, 1783, 3 Jenkinson’s Treaties, 410, Art. II, and 

8 Stat. 80, the territory comprising the State of Illinois passed to the United 
*3 States; * and that by the purchase of Louisiana from France, under the 

treaty of April 30, 1803, 8 Stat. 200, the territory comprising the State of 
Iowa passed to the United States. 

That the boundary between the territory comprising the States of Illinois 
and Iowa remained the middle of the river Mississippi, as fixed by the treaty of 
1763. 

That by the act of Congress of April 18, 1818, known as the act enabling 
the people of Illinois to form a State constitution, (3 Stat. 428, c. 67,) the northern 
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and western boundaries of Illinois were defined as follows: Starting in the middle 
of Lake Michigan, at north latitude forty-two degrees and thirty minutes, “thence 
west to the middle of the Mississippi River, and thence down along the middle 
of that river to its confluence with the Ohio River,’ and that the constitutions of 
Illinois of 1818, 1848 and 1870 defined the boundaries in the same way. 

And the bill further alleges that the State of Illinois and its several munici- 
palities bordering on the Mississippi River claim the right to assess and do assess 
and tax, as in Illinois, all bridges and other structures in the river from the Illinois 
shore to the middle of the steamboat channel, or channel of the river usually 
traversed by steam and other crafts in carrying the commerce of the river, 
whether such channel is east or west of the middle of the main body or arm 
of the river; and that they thus assess and tax, as in that State, the bridge 
of the Keokuk and Hamilton Bridge Company across the river from Keokuk, 
Iowa, to Island No. Four, in Hancock County, Illinois, from the west shore 
of the island westward 2462 feet to the east end of the draw of the bridge, and 
to a point not over 580 feet east from the Iowa shore of the river and 941 feet 
west of the middle of the main arm or body of the river at that point. 

That the steamboat channel, or channel of the river where boats ordinarily 
run in carrying the commerce of the river, varies from side to side of the river, 
sometimes being next to the Illinois shore and then next to the Iowa shore, and, 
at most points in the river, shifting from place to place as the sands of its bed 

are changed by the current of the water; that at the point of the Keokuk 
*4 and Hamilton bridge mentioned * the river bed is rock and not subject to 

much change; that at that point, were it not for the bridge, the middle of the 
steamboat channel would be, and was before the bridge was erected, fully 300 feet 
east of the east end of the draw in the bridge, or 880 feet from the lowa shore of 
the river and 2162 feet from the shore of the river in Illinois on Island No. Four; 
that at places in the river there are two or more channels equally accessible and 
useful for navigation by steamboats and other crafts carrying the commerce of the 
river; and that at the Keokuk and Hamilton bridge the channel used by steam- 
boats is partly artificial, constructed by excavation of rock from the river bed 
to facilitate the approach to the lock of the United States canal immediately 
north of the bridge. 

That the State of Iowa claims the right to tax all bridges across the river 
to the middle thereof, and does tax the Keokuk and Hamilton bridge to its 
middle between the east and west abutments thereof, that is, the west approach - 
and abutment 200 feet and 1096 feet of the bridge proper, thereby treating, for 
convenience of taxation, the middle of the bridge between abutments as the 
middle of the river at that point, but which is in fact 225 feet less than one-half 
the distance across the main arm or body of the river at that point. 

That the State of Ilinois and its municipalities assess, and tax, as in that 
State, 716 feet of the bridge actually assessed and taxed in Iowa, and 225 feet 
of the bridge in addition thereto, located in Iowa but not taxed in that State. 

u hat the Keokuk and Hamilton Bridge Company, owner of the Keokuk and 
Hamilton bridge, is a corporation of both of said States consolidated, and com- 
plains of such double taxation. 

That litigation is now pending over such taxation, and is liable at any time 


to arise over the taxation of any of the other bridges across the river between 
the said States, now nine in number. 
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To the end, therefore, that the line between the States may be definitely 

fixed by the only court having jurisdiction to do so, the complainant prays that 

this court will take jurisdiction of this bill, and that the State of Illinois be 

*5 summoned and * requested to answer it, waiving such answer being on oath, 

and that upon the final hearing this court will definitely settle the boundary 
between the States at the said several bridges. 

To this bill the State of Illinois appeared by its attorney general and filed 
its answer, which denied that the boundary line between the States of Iowa and 
Illinois is the middle of the Mississippi River, and insisted that it is the middle of 
the steamboat channel, or channel commonly used by boats in carrying the com- 
merce of the river, whether east or west of the middle of the river. It admitted 
that the State and its municipalities claimed the right to tax and did tax bridges 
and other structures in the river to the middle of the steamboat channel or 
channel of commerce, whether such channel was east or west of the middle 
of the main body or arm of the river, and did assess and tax the Keokuk and 
Hamilton bridge to its draw and west of the middle of the main body or arm 
of the river; and that the steamboat channel or channel of commerce is first 
near one shore and then near the other, and at other places nearly across the river. 
But it denied the right of the State of Iowa to tax the bridges mentioned crossing 
the Mississippi River to any point east of the middle of the steamboat channel, 
or channel of commerce of that river. 

To the answer a replication was filed by the State of Iowa. 

At the time of filing its answer the State of Illinois filed also its cross-bill, 
in which it alleges that there exist nine bridges across the Mississippi River 
between the States, the most southern of which is the Keokuk and Hamilton 
Railroad bridge and the most northern, the Dunlieth and Dubuque Bridge Com- 
pany’s railroad bridge. 

That for the purposes of taxation the State of Illinois and its municipalities 
claim the right to assess and tax the respective bridges to the middle of the 
channel of commerce or steamboat channel, that is, the channel usually used by 
steamboats and other crafts navigating the river; and that on the part of the 
State of Iowa and its municipalities it is claimed that each State has the right 
to assess and tax to the middle of the main arm or body of the river, regardless 

of where the channel of commerce or steamboat channel may be. 
AG) * That the Supreme Court of Iowa, in the case of The Dunlieth and Du- 
buque Bridge Company v. The County of Dubuque, (55 Iowa, 558), held 
that the authorities in Iowa have the right to tax such structures to the middle of 
the main arm or body of the stream and no further, though at the point where such 
_ structure is situated the channel or part of the river followed by steamboat men in 
navigating the river is far east of the middle of such main body of the stream. 

That following the decision in that case, the authorities in Iowa assess and 
tax such structures to the middle of the main body of the river. 

That at the point of the location of the Keokuk and Hamilton bridge the 
main body of the river, before the construction of the bridge, was between the 
Iowa shore at Keokuk, Lee County, Iowa, and the west shore of Island No. 
Four, located in the city of Hamilton, Hancock County, Illinois, a breadth of 
about 3042 feet; that in constructing the bridge a solid approach is extended 
from the shore at Keokuk into the river 200 feet, and from the shore on 
Island No. Four, in Illinois, about 700 feet, and the main body of the river 
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confined between the abutments to the bridge 2192 feet apart, and the bridge 
consists of the east and west abutments, eleven piers, a draw next to the west 
or Iowa abutment of 380 feet, and ten spans, together 1812 feet. 

That the middle of the steamboat channel, or that part of the river usually 
traversed by steamboat men in navigating the river, is at or near the east end 
of the draw or pivot span, about 380 feet from the west abutment and 1812 feet 
from the east abutment. 

That the assessor in Illinois in assessing the bridge values the bridge to the 
east end of the draw and assesses the same against that part of the bridge in 
Illinois, and the authorities in Iowa value and assess the bridge to the middle 
thereof, 1096 feet east from the west abutment, as in the State of Lowa; that 
thereby 716 feet of the bridge are valued and assessed both in Illinois and lowa; 

that litigation is now pending in the lower courts between the bridge com- 


*7 pany and the authorities over the assessments, and that the same * trouble 
and complications are liable to arise over the assessment of any other of the 
bridges. 


To the end, therefore, that the boundary line between the States of Illinois 
and Iowa at said several bridges may be defined and settled, the State of Illinois 
prays that the State of Iowa be made defendant to this cross-bill, and required to 
answer it, and that upon the final hearing the court will define and establish at 
each of the bridges the boundary lines between the States of Illinois and Iowa, 
to which point the respective States may tax. To this cross-bill the defendant, 
the State of Iowa, answered, admitting the existence of nine bridves across the 
Mississippi River, where it forms the boundary between the States of Illinois 
and Iowa, and that the State of Illinois and its several municipalities bordering 
upon the river claim the right to tax said bridges from the Illinois shore of the 
river to the middle of the channel of commerce or steamboat channel, and that 
the State of Iowa and its municipalities bordering on the river claim the right to 
tax and do tax the several bridges to the middle of the main arm or body of the 
river, regardless of where the channel of commerce or steamboat channel, that is, 
that part of the river usually traversed by steam or other vessels carrying the 
commerce of the river, may be. It therefore prays that upon the final hearing the 
boundary lines between the two States may be established, to which the respec- 
tive States may tax. 

By setting down the case for hearing on the bill, answer and replication, 
(without taking any testimony,) and on the cross-bill and the answer to it, all the 
facts alleged in the answer to the original bill, as well as those alleged in the cross- 
bill and not denied in the answer, are thereby admitted. 

When a navigable river constitutes the boundary between two independent 
States, the line defining the point at which the jurisdiction of the two separates 
is well established to be the middle of the main channel of the stream. The jn- 
terest of each State in the navigation of the river admits of no other line. 

The preservation by each of its equal right in the navigation of the 

*8 stream is the subject of paramount interest. It * is, therefore, laid down in 
all the recognized treatises on international law of modern times that the 
middle of the channel of the stream marks the true boundary between the adjoin- 
ing States up to which each State will on its side exercise jurisdiction. In inter- 
national law, therefore, and by the usage of European nations, the term “middle of 
the stream,” as applied to a navigable river, is the same as the middle of the channel 
of such stream, and in that sense the terms are used in the treaty of peace between 
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Great Britain, France and Spain, concluded at Paris in 1763. By the language, 
“a line drawn along the middle of the river Mississippi from its source to the 
river Iberville,” as there used, is meant along the middle of the channel of the 
river Mississippi. Thus Wheaton, in his Elements of International Law, (8th ed. 
8.192, says. 

“Where a navigable river forms the boundary of conterminous States, the 
middle of the channel, or Thalweg, is generally taken as the line of separation 
between the two States, the presumption of law being that the right of naviga- 
tion is common to both; but this presumption may be destroyed by actual proof 
of prior occupancy and long undisturbed possession, giving to one of the riparian 
proprietors the exclusive title to the entire river.” 

And in § 202, whilst thus stating the rule as to the boundary line of the Mis- 
sissippi River being the middle of the channel, he states that the channel is re- 
matkably winding, “crossing and recrossing perpetually from ore side to the 
other of the general bed of the river.” 

Mr. Creasy, in his First Platform on International Law, § 231, p. 222, ex- 
presses the same doctrine. He says: 

“Tt has been stated that, where a navigable river separates neighboring States, 
the Thalweg, or middle of the navigable channel, forms the line of separation. 
Formerly a line drawn along the middle of the water, the medium filum aque, 
was regarded as the boundary line; and still will be regarded prima facie as the 
boundary line, except as to those parts of the river as to which it can be proved 

that the vessels which navigate those parts keep their course habitually along 
x9 some * channel different from the medium filum. When this is the case, the 

middle of the channel of traffic is now considered to be the line of de- 
marcation.” 

Mr. Creasy also refers to the language of Dr. Twiss on the same subject, 
who observes that “Grotius and Vattel speak of the middle of the river as the line 
of demarcation between two jurisdictions, but modern publicists and statesmen 
prefer the more accurate and more equitable boundary line of the navigable 
Midchannel. If there be more than one channel of a river, the deepest channel is 
the Midchannel for the purposes of territorial demarcation; and the boundary 
line will be the line drawn along the surface of the stream corresponding to the 
line of deepest depression in its bed. . . . The islands on either side of the 
Midchannel are regarded as appendages to either bank ; and if they have once been 
taken possession of by the nation to whose bank they are appendant, a change in 
the Midchannel of the river will not operate to deprive that nation of its pos- 
session, although the water-frontier line will follow the change of the Mid- 
channel.” 

Halleck in his Treatise on International Law, c. 6, § 23, is to the same effect. 
He says: “Where the river not only separates the conterminous States, but also 
their territorial jurisdictions, the thalweg, or middle channel, forms the line of 
separation through the bays and estuaries through which the waters of the river 
flow into the sea. As a general rule, this line runs through the middle of the 
deepest channel, although it may divide the river and its estuaries into two 
very unequal parts. But the deeper channel may be less suited, or totally unfit 
for the purposes of navigation, in which case the dividing line would be in the 
middle of the one which is best suited and ordinarily used for that object.” 

Woolsey in his International Law, § 58, repeats the same doctrine and says: 
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“Where a navigable river forms the boundary between two States, both are pre- 

sumed to have free use of it, and the dividing line will run in the middle of the 

channel, unless the contrary is shown by long occupancy or agreement of the 
parties. If a river changes its bed, the line through the old channel con- 

*10  tinues, but the equitable right to the free * use of the stream seems to belong, 
as before, to the State whose territory the river has forsaken.” 

The middle of the channel of a navigable river between independent States 
is taken as the true boundary line from the obvious reason that the right of navi- 
gation is presumed to be common to both in the absence of a special convention 
between the neighboring States, or long use of a different line equivalent to such 
a convention. 

Phillimore, in his Commentaries on International Law, in the chapter upon 
acquisitions, (c. xii,) speaks of decisions upon the law of property as incident to 
neighborhood proceeding upon the principle that “midchannel” is the line of de- 
marcation between the neighbors. (Vol. 1, 239.) 

The reason and necessity of the rule of international law as to the midchannel 
being the true boundary line of a navigable river separating independent 
States may not be as cogent in this country, where neighboring States are under 
the same general government, as in Europe, yet the same rule will be held to obtain 
unless changed by statute or usage of so great a length of time as to have ac- 
quired the force of law. 

As we have stated, in international law and by the usage of European na- 
tions, the terms “middle of the stream” and “midchannel” of a navigable river are 
synonymous and interchangeably used. The enabling act of April 18, 1818, (3 
Stat. 428, c. 67,) under which Illinois adopted a constitution and became a State 
and was admitted into the Union, made the middle of the Mississippi River the 
western boundary of the State. The enabling act of March 6, 1820, (3 Stat. c. 
22, § 2, p. 545,) under which Missouri became a State and was admitted into the 
Union, made the middle of the main channel of the Mississippi River the eastern 
boundary, so far as its boundary was conterminous with the western boundary of 
Ulinois. The enabling act of August 6, 1846, (9 Stat. 56, c. 89,) under which 
Wisconsin adopted a constitution and became a State and was admitted into the 
Union, gives the western boundary of that State, after reaching the river St. 

Croix, as follows: “Thence down the main channel of said river to the 
“11 Mississippi, thence down the centre of the main * channel of that” (Missis- 

sippi) “river to the northwest corner of the State of Illinois.” The north-_ 
west corner of the State of Illinois must therefore be in the middle of the main 
channel of the river which forms a portion of its western boundary. It is very evi- 
dent that these terms, “middle of the Mississippi River,” and “middle of the main 
channel of the Mississippi River,” and “the centre of the main channel of that 
river,” as thus used, are synonymous. It is not at all likely that the Congress of the 
United States intended that those terms, as applied to the Mississippi River sepa- 
rating Tllinois and Iowa, should have a different meaning when applied to the 
Mississippi River when separating Illinois from Missouri or a different meaning 
when used as descriptive of a portion of the western boundary of Wi 
They were evidently used as signifying the same thing. 

The question involved in this case has been elaborately considered, both by 
the Supreme Court of Iowa and the Supreme Court of Illinois, in cases relating 


sconsin. 
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to the assessment and taxation of bridges crossing the Mississippi River, as to 
the point to which the jurisdiction of each State for taxation extends, and they 
differed in their conclusions. In Dunlieth and Dubuque Bridge Company v. 
County of Dubuque, 55 Iowa, 558, 565, the Supreme Court of Iowa, after observ- 
ing that the act of Congress admitting Iowa into the Union and the constitution 
of Iowa in its preamble declare that the eastern boundary of the State shall be 
“the middle of the main channel of Mississippi River,” proceeds to inquire what 
line is understood by those words, “middle of the main channel.” The defendant 
maintained that the deep water of the stream used in the navigation of the river 
was meant, while the plaintiff insisted that the words described the bed in which 
the stream of the river flows; that is, the bed over which the water flows from 
bank to bank. The court thought that the words, when applied to rivers gener- 
ally, without the purpose of describing their currents or navigable characters, 
always bore the latter signification, observing that this was their primary mean- 
ing, and was of opinion that they were used in that sense in the act of Con- 

*12 gress admitting the State into the * Union, and in the constitution of Iowa. 
In support of this view the court referred to the changing character of the 
currents of the river followed by vessels, caused by the shifting nature of the sand 
bars found in the river. “The course of navigation,” it said, “which follows what 
boatmen call the channel, is extremely sinuous, and often changing, and is un- 
known except to experienced navigators. On the other hand, the bed of the main 
river, designated by the word channel, used in its primary sense, is the great body 
of water flowing down the stream; it is broad and well defined by islands or the 
main shore. It cannot be possible that Congress and the people of the State, 
in describing its boundary, used the word channel to describe the sinuous, ob- 
scure and changing line of navigation, rather than the broad and distinctly de- 
fined bed of the main river. The centre of this river bed channel may be readily 
determined, while the centre of the navigable channel often could not be known 
with certainty. The first is a fit boundary line of a State; the second cannot be.” 
In Buttenuth v. St. Louis Bridge Co., 123 Illinois, 535, 548, the Supreme 
Court of Illinois reached a different conclusion after an elaborate consideration 
of the same question. That was a case where an alleged over-estimate was made 
of a bridge crossing the Mississippi River at St. Louis, and the question discussed 
was, how far did the jurisdiction of Illinois extend over the river? After obsery- 
ing that when a river is a boundary between States, as is the Mississippi between 
Illinois and Missouri, it is the main—the permanent—river which constitutes the 
boundary, and not that part which flows in seasons of high water and is dry at 
others, the court proceeds, treating the Mississippi River as a common boundary 
.between the States of Illinois and Missouri, to inquire the meaning of the term, 
“middle of the Mississippi River,” used in the enabling act of Congress and in 
the constitution, defining the boundaries of the State of Illinois. It answers the 
inquiry by observing that the word “channel” is used as indicating “the space 
within which ships can and usually do pass,” and says: “It is apprehended it 

*13 is in this sense the expressions ‘middle * of the river,’ ‘middle of the main 
channel,’ ‘midchannel,’ ‘middle thread of the channel,’ are used in enabling 

acts of Congress and in state constitutions establishing state boundaries. It is the 
free navigation of the river—when such river constitutes a common boundary, that 
part on which boats can and do pass, sometimes called ‘nature’s pathway’—that 
States demand shall be secured to them. When a river, navigable in fact, is taken 


1128 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


or agreed upon as the boundary between two nations or States, the utility of the 
main channel, or, what is the same thing, the navigable part of the river, is too 
great to admit a supposition that either State intended to surrender to the State or 
nation occupying the opposite shore the whole of the principal channel or highway 
for vessels and thus debar its own vessels the right of passing to and fro for 
purposes of defence or commerce. That would be to surrender all, or at least 
the most valuable part, of such river boundary, for the purposes of commerce or 
other purposes deemed of great value, to independent States or nations.” 

The opinions in both of these cases are able and present, in the strongest 
terms, the different views as to the line of jurisdiction between neighboring 
States, separated by a navigable stream; but we are of opinion that the controlling 
consideration in this matter is that which preserves to each State equality in the 
right of navigation in the river. We therefore hold, in accordance with this 
view, that the true line in navigable rivers between the States of the Union, which 
separates the jurisdiction of one from the other is the middle of the main channel 
of the river. Thus the jurisdiction of each State extends to the thread of the 
stream, that is, to the “‘midchannel,” and, if there be several channels, to the mid- 
dle of the principal one, or rather, the one usually followed. 

It is therefore ordered, adjudged and declared that the boundary line be- 
tween the State of Iowa and the State of Illinois is the middle of the main navi- 
gable channel of the Mississippi River. And, as the counsel of the two States both 
desire that this boundary line be established at the places where the several 

bridges mentioned in the pleadings—nine in number—cross the Mississippi 
*14 River, it is further ordered * that a commission be appointed to ascertain 

and designate at said places the boundary line between the two States, such 
commission, consisting of three competent persons, to be named by the court upon 
suggestion of counsel, and be required to make the proper examination and to 
delineate on maps prepared for that purpose the true line as determined by this 
court, and report the same to the court for its further action. 


State of Indiana v. United States. 


Supreme Court of the United States, 1893. 


[148 United States, 148.] 


The State of Indiana is not entitled, under the act of April 19, 1816, c. 57, and the act of 
March 3, 1857, c. 104, to be paid by the United States the two per cent of the net pro- 
ceeds of sales by Congress of lands within the State, which the United States agreed 
by the former act to apply “to the making of a road or roads leading to the said State,” 
and have actually applied to the making of the Cumberland road. 


TuIs was a petition, filed in the Court of Claims on October 23, 1889 by the 
State of Indiana against the United States, to recover the sum of $412,184 97 
alleged to be due to the State of Indiana out of moneys received by the United 
States from sales of public lands in that State. The Court of Claims dismissed 
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the petition. 26 C. Cl. 583. The petitioner appealed to this court. The facts 
found by the Court of Claims, and the material provisions of the statutes bearing 
upon the claim of the petitioner, were as follows: 

In the act of April 30, 1802, c. 40, for the admission of the State of Ohio 
into the Union, one of the propositions offered by Congress, and accepted by 
the State, was that one twentieth part of the net proceeds of lands within the 
State, afterwards sold by Congress, should “be applied to the laying out and mak- 
ing public roads, leading from the navigable waters emptying into the Atlantic, 
to the Ohio, to the said State, and through the same, such roads to be laid out 
under the authority of Congress, with the consent of the several States through 

which the roads shall pass ;” and it was provided that the propositions so 
*149 offered were on condition that the State * should provide, by ordinance 

irrevocable without the consent of Congress, that all lands sold by Congress 
should be exempt from taxation under authority of the State for five years after 
sale. 2 Stat. 175. By the act of March 3, 1803, c. 21, § 2, it was enacted that 
three per cent of these proceeds should be paid, from time to time, to the State, to 
be applied to the laying out, opening and making roads within it. 2 Stat. 226. 

By the act of March 29, 1806, c. 19, for building a road from Cumberland 
in Maryland to the State of Ohio, (since known as the Cumberland or National 
road,) and by subsequent acts passed before the admission of the State of 
Indiana into the Union, Congress appropriated for the building of that road 
various sums amounting to $710,000, to be reimbursed out of the two per cent 
fund. 2 Stat..357, 555, 661, 730, 829; 3 Stat. 206, 282. The expenses upon the 
road during that period largely exceeded the moneys credited to that fund. 

The act of April 19, 1816, c. 57, for the admission of the State of Indiana 
into the Union, likewise provided that five per cent of the net proceeds of the 
sale by Congress of lands in the State should be reserved for the making of public 
roads and canals, of which three fifths should be applied to those objects by the 
State, and two fifths “to the making of a road or roads leading to the said State, 
under the direction of Congress.” 3 Stat. 290. And by the act of April 11, 
1818, c. 49, the Secretary of the Treasury was directed to pay the three per cent, 
from time to time, to the State of Indiana. 3 Stat. 424. 

Similar provisions were contained in the acts for the admission into the 
Union of Mississippi in 1817, of Illinois in 1818, of Alabama in 1819, and of 
Missouri in 1820. 3 Stat. 348, 428, 489, 545. 

By the act of May 15, 1820, c. 123, Congress directed the road to be con- 
tinued from Cumberland to Wheeling in the State of Virginia: provided, how- 
ever, “that nothing in this act contained, or that shall be done in pursuance there- 

of, shall be deemed or construed to imply any obligation on the part of the 
*150 United States to make, or to defray the expenses of * making, the road 
hereby authorized to be laid out, or of any part thereof.” 3 Stat. 604. 

In 1822 the road had been finished from Cumberland to Wheeling. In the 
same year, an act ordering the erecting of toll gates and the imposition of tolls 
on the road was passed by both houses of Congress, but was vetoed by President 
Monroe. 

A continuance of the road was laid out, graded, bridged and made a high- 
way from the Ohio River opposite Wheeling to the seat of government of the 
State of Missouri, and upon it was transported the government mail, and it was 
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opened and used by the public. But this was not accomplished until after toll 
gates had been erected and tolls imposed upon it by the States of Ohio and Vir- 
ginia, as authorized by the acts of Congress of March 2, 1831, c. 97, and March 2, 
1833, c. 79. 4 Stat. 483, 655. By successive acts, passed from 1829 to 1856 
inclusive, and collected in the opinion of the Court of Claims, Congress sur- 
rendered the road, as fast as completed, to the States through which it ran. 

By the act of September 4, 1841, c. 16, § 16, the two per cent of the net pro- 
ceeds of the lands sold by the United States in the State of Mississippi, and re- 
served by former acts for the making of a road or roads leading to that State, 
was relinquished to the State of Mississippi, to be applied to the making of a rail- 
road from Brandon in that State to the boundary line of Alabama; and by § 17, 
the like fund was relinquished to the State of Alabama, to be applied to the 
construction of certain lines of internal improvements in that State. 5 Stat. 457, 
458. 

By the act of March 2, 1855, c. 139, entitled “An act to settle certain accounts 
between the United States and the State of Alabama,” it was enacted “that the 
Commissioner of the General Land Office be, and he is hereby, required to state 
an account between the United States and the State of Alabama, for the pur- 
pose of ascertaining what sum or sums of money are due to said State, hereto- 
fore unsettled under the sixth section of the act of March 2, 1819, for the admis- 

sion of Alabama into the Union; and that he be required to include in said 
*151 account the several reservations under the various * treaties with the Chick- 

asaw, Choctaw and Creek Indians within the limits of Alabama, and allow 
and pay to the said State five per centum thereon, as in case of other sales.” 10 
Stat. 630. 

The act of March 3, 1857, c. 104, entitled “‘An act to settle certain accounts 
between the United States and the State of Mississippi and other States,” re- 
quired the Commissioner of the General Land Office, by § 1, “to state an account 
between the United States and the State of Mississippi, for the purpose of ascer- 
taining what sum or sums of money are due to said State, heretofore unsettled, 
on account of the public lands in said State, and upon the same principles of 
allowance and settlement as prescribed in the” act of March 2, 1855, c. 139, and 
to include in like manner the reservations under Indian treaties; and further 
provided, in § 2, that “the said commissioner shall also state an account between 
the United States and each of the other States upon the same principles, and 
shall allow and pay to each State such amount as shall thus be found due, estimat- 
ing all lands and permanent reservations at one dollar and twenty-five cents per 
Sacre locate 200: 

On December 4, 1872, the Commissioner of the General Land Office stated 
an account between the United States and the State of Indiana, in which he 
found that, by accounts referred to, there appeared to be due to the State the 
following sums: 

Balance due December 31, 1856, on account of three per cent fund. . $47 12 
Amount of two per cent on net proceeds of sales of public lands from 
December 1, 1816, to December 31, 1856, (the expenses incident 


to sales since that date being in excess of the gross receipts)... 413,568 61 
Amount of five per cent on the cash value, at $1.25 per acre, of lands 
within permanent Indian reservations..................... GI 5 507 


$419,949 46 
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*152 * The Commissioner also referred to a table of the acts of Congress mak- 

ing appropriations for the construction of the Cumberland road, which 
showed that the sums appropriated from 1818 to 1837, under acts requiring them to 
be reimbursed out of the two per cent reserved for the laying out and making roads 
in the States of Ohio, Indiana and Illinois, amounted to $2,502,900.45 ; and that the 
additional sums appropriated from 1825 to 1836, under acts requiring them to be 
reimbursed out of the two per cent reserved for laying out and making roads in 
those three States and Missouri, amounted to $1,555,000. The Commissioner 
then stated that it would thereby be seen that the proportion of the sums from 
time to time appropriated for the construction of the Cumberland road, which, 
by law, were to be replaced in the Treasury out of the five per cent accruing in 
Ohio, Indiana, Illinois and Missouri, would more than absorb the entire amount 
of the two per cent which had accrued upon the sales of lands in Indiana; and 
that, therefore, in the absence of special legislation upon the subject, nothing 
would appear to be at present payable to the State of Indiana, except the sums 
of $47.12 on the three per cent account and $6333.73 for Indian reservations. 

On January 25, 1873, the Comptroller of the Treasury certified the balance, 
consisting of those two sums, and amounting to $6380.85, to be due to the State 
of Indiana. On February 10, 1873, the Secretary of the Treasury, under the au- 
thority given him by the act of March 30, 1868, c. 36, (15 Stat. 54,) referred 
the account to the Comptroller for reéxamination, and he thereupon vacated the 
former certificate. On February 5, 1874, the Comptroller reaffirmed the former 
decision and certificate, as to the sum of $6380.85; but reserved for future con- 
sideration the question as to the further claim made by the State. This amount 
of $6380.85 was paid to the State, but was not accepted by it as a final settle- 
ment of its demands. 

It did not appear, either from that account or from the evidence in the case, 

what part of the expenditures upon the National road was properly charge- 
*153 able to “making a road * to the said State,” or what proportion of such ex- 

penditures for making a road to the State of Indiana was properly charge- 
able to the States of Ohio, Illinois and Missouri. 

On October 17, 1889, the State of Indiana made a formal demand upon the 
Commissioner of the General Land Office to state an account between the United 
States and the State of Indiana, in accordance with the act of March 3, 1857. 
But no further account than that above mentioned has been stated by the Commis- 
sioner of the General Land Office. 


Mr. William E. Earle for appellant. 

Mr. Assistant Attorney General Parker for appellees. 

MR. JusTICE Gray, after stating the case, delivered the opinion of the court. 

By each of the acts of Congress, successively admitting the States of Ohio, 
Indiana, Illinois and Missouri into the Union, Congress agreed that five per cent 
of the net proceeds of public lands within the State, sold by Congress, should be 


applied to the making of a road or roads leading to the State; and by those and 
other acts it was provided that, of this five per cent fund, three per cent should 
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be disbursed by the States, and two per cent by the United States. The general pur- 
pose was to promote the construction of a national highway connecting the new 
States in the interior with the old States on the Atlantic seaboard. 

In the act for the admission of Indiana, the original obligation assumed by 
Congress in this respect did not define the termini of the road or roads to be built, 
or bind Congress to complete any road, or require the two per cent of the pro- 
ceeds of the sales of lands in Indiana to be expended within the State; but the 
only obligation was to apply this two per cent fund “to the making of a road or 
roads leading to the said State, under the direction of Congress.” It was for 

Congress to decide on what part of the road leading to Indiana this fund 
*154 should be expended; and Congress had the right to * treat the road as a 
whole, constructed for the benefit of all the States through which it passed. 

It is unnecessary to determine whether this obligation was in the nature of 
a contract only, or whether it can be considered as in any sense constituting a 
trust; because, in either aspect, the contract has been performed, or the trust 
executed, by applying the fund in question to the making of a road “leading to 
the said State” of Indiana. 

It appears by the statement of the account between the United States and 
the State of Indiana by the Commissioner of the General Land Office, (which there 
is nothing in the case to control,) that the sums appropriated to the construction 
of the Cumberland road leading to the State of Indiana greatly exceeded the 
whole amount of the two per cent fund from sales of lands in the State; and 
that, therefore, in the absence of special legislation upon the subject, nothing was 
payable to the State of Indiana on account of this fund. 

Congress having a general authority to apply this fund to any part of the 
road leading to the State of Indiana, the presumption is that this authority was 
honestly and fairly exercised, and there is nothing whatever in the record which 
has any tendency to rebut this presumption. Such being the case, the statement 
in the findings of fact, that it did not appear, from that account or otherwise, 
what part of the expenditures upon the road was properly chargeable to “mak- 
ing a road to the said State,” or what proportion of such expenditures for mak- 
ing a road to the State of Indiana was properly chargeable to the States of Ohio, 
Illinois and Missouri, is wholly immaterial; and it was so treated by both parties 
at the argument. 

As appears by the definition of the petitioner’s position at the beginning of 
the brief of its counsel, the failure of the United States to build the National 
road was not made the foundation of the claim, but “was only suggested in argu- 
ment as a motive, by way of incidental explanation” of the act of March 3, 1857, 
c. 104, § 2, upon which he relied, and under which he contended that “it was im- 
aes Se aurea ee had been rude by the government toward the 

e National turnpike.” The decision of the case, there- 
fore, turns upon the interpretation and effect of this act. 

The argument for the appellant is based upon the following enactments: By 
ahs atch Bee eae c. 16, a5 16 17, the United States relinquished to 
of lands in those States. B ee i ou a cent tnd ie sous from sales 
of the General Land Office ae a - mvumemem ee oe CO TENS 

quired to state an account between the United 
States and the State of Alabama, “for the purpose of ascertaining what sum 
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or sums of money are due to said State, heretofore unsettled,’ under the act of 
1819 admitting that State into the Union, and to include in that account the reser- 
vations under treaties with Indians within the limits of Alabama, ‘‘and allow and 
pay to the said State five per centum thereon, as in case of other sales.” By 
the act of March 3, 1857, c, 104, § 1, the commissioner was required to state 
an account between the United States and the State of Mississippi “upon the 
same principles of allowance and settlement as prescribed in” the act of 1855; 
and by section 2 of the act of 1857, “said commissioner shall also state an account 
between the United States and each of the other States upon the same principles, 
and shall allow and pay to each State such amount as shall thus be found due, 
estimating all lands and permanent reservations at one dollar and twenty-five 
cents per acre.” 

It is argued for the appellant that, as by the act of 1857 the account be- 
tween the United States and the other States is to be settled “upon the same prin- 
ciples” as prescribed in that act with relation to Mississippi, and in the act of 
1855 with relation to Alabama, and as by the act of 1841 the two per cent fund 
had been relinquished to Alabama and to Mississippi, therefore the payment to 
the State of the whole two per cent is one of the principles on which the account 
with each of the other States is to be settled. 

But the premises relied on do not support the conclusion. Neither the act of 

1857, nor the act of 1855, refers to the act of 1841. The act of 1857 requires 
*156 the account with each * State to be settled on “the same principles of allow- 

ance and settlement as prescribed” in the act of 1855. The principles of 
allowance and settlement prescribed in the act of 1855 are that the account 
with Alabama be stated “for the purpose of ascertaining what sum or sums of 
money are due to said State, heretofore unsettled,” under the act for its admission 
into the Union, and including five per cent on the Indian reservations within the 
State “as in case of other sales.” The principles of settlement are that the United 
States shall be charged with the sums due, treating Indian reservations as sales. 
They may not be limited to Indian reservations, and may well include any unpaid 
balance of the three per cent fund which Congress had agreed should be dis- 
bursed by the States, as well as any part of the two per cent fund which had not 
been applied by the United States to the making of a road or roads according to 
their original obligation. But there is nothing, in any of the acts upon the sub- 
ject, which warrants the inference that Congress intended that, because the 
United States held themselves to be liable to Alabama and to Mississippi for the 
two per cent fund which they had never applied as they had agreed, they should 
therefore be liable to the other States for the like two per cent fund which had 
been fully appropriated and expended in accordance with their obligations to 
those States. 

These views being conclusive against the right of the State of Indiana to 
recover anything in this case, it is unnecessary to consider the other questions dis- 
cussed in the opinion of the Court of Claims and argued in this court. 

Judgment affirmed. 
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Supreme Court of the United States, 1893. 
[148 United States, 503.] 


The boundary line between the States of Virginia and Tennessee, which was ascertained 
and adjusted by commissioners appointed by and on behalf. of each State, and marked 
upon the surface of the ground between the summit of White Top Mountain and the 
top of the Cumberland Mountains, having been established and confirmed by the State 
of Virginia in January, 1803, and by the State of Tennessee in November, 1803, and 
having been recognized and acquiesced in by both parties for a long course of years, 
and having been treated by Congress as the true boundary between the two States, in 
its districting them for judicial and revenue purposes, and in its action touching the ter- 
ritory in which Federal elections were to be held and for which Federal appointments 
were to be made, was a line established under an agreement or compact between the 
two States, to which the consent of Congress was constitutionally given; and, as so 
established, it takes effect as a definition of the true boundary, even if it be found to 
vary somewhat from the line established in the original grants. 

The history of the Royal Grants, and of the Colonial and State Legislation upon this subject 
reviewed. 

An agreement or compact as to boundaries may be made between two States, and the 
requisite consent of Congress may be given to it subsequently, or may be implied from 
subsequent action of Congress itself towards the two States; and when such agree- 
ment or compact is thus made, and is thus assented to, it is valid. 

What “an agreement or compact” between two States of the Union is, and what “the con- 
sent of Congress” to such agreement or compact is, within the meaning of Article I of 
the Constitution, considered and explained. 

A boundary line between States or Provinces which has been run out, located and marked 
upon the earth, and afterwards recognized and acquiesced in by the parties for a long 
course of years, is conclusive. 


The case is stated in the opinion. 


Mr. R. Taylor Scott, Attorney General of the State of Virginia, Mr. Wil- 
liam F. Rhea, and Mr. Rufus A. Ayers, for the State of Virginia. 


Mr. George W. Pickle, Attorney General of the State of Tennessee, (with 
whom was Mr. N. M. Taylor, Mr. H. H. Haynes, Mr. Thomas Curtin and 

*504 Mr. C. J. St. John on the * brief), Mr. Abram L. Demoss and Mr. A. S. 
Colyar for the State of Tennessee. 


Mr. Justice Fietp delivered the opinion of the court. 


This is a suit to establish by judicial decree the true boundary line be- 
tween the States of Virginia and Tennessee. It embraces a controversy of which 
this court has original jurisdiction, and in this respect the judicial department of 
our government is distinguished from the judicial department of any other 
country, drawing to itself by the ordinary modes of peaceful procedure the set- 
tlement of questions as to boundaries and consequent rights of soil and juris- 
diction between States, possessed, for purposes of internal government, of the 
powers of independent communities, which otherwise might be the fruitful cause 
of prolonged and harassing conflicts. 
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The State of Virginia, as the complainant, summoning her sister State, Ten- 
nessee, to the bar of this court—a jurisdiction to which the latter promptly 
yields—sets forth in her bill the sources of her title to the territory embraced 
within her limits, and also of the title to the territory embraced by Tennessee. 

The claim of Virginia is that by the charters of the English sovereigns, 
under which the colonies of Virginia and North Carolina were formed, the 
boundary line between them was intended and declared to be a line running due 
west from a point on the Atlantic Ocean on the parallel of latitude thirty-six 
degrees and thirty minutes north, and that the State of Tennessee, having been 
created out of the territory formerly constituting a part of North Carolina, the 
same boundary line continued between her and Virginia. And the contention of 
Virginia is that the boundary line claimed by Tennessee does not follow this 
parallel of latitude but varies from it by running too far north, so as to unjustly 
include a strip of land about one hundred and thirteen miles in length and 
varying from two to eight miles in width, over which she asserts and unlawfully 
exercises sovereign jurisdiction. 


OOD On the other hand, the claim of Tennessee is that the * boundary line, 

as declared in the English charters, between the colonies of Virginia and 
North Carolina was run and established by commissioners appointed by Virginia 
and Tennessee after they became States of the Union, by Virginia in 1800 and by 
Tennessee in 1801, and that the line they established was subsequently approved 
in 1803 by the legislative action of both States, and has been recognized and acted 
upon as the true and real boundary between them ever since, until the commence- 
ment of this suit, a period of over eighty-five years. And the contention of Ten- 
nessee is that the line thus established and acted upon is not open to contestation 
as to its correctness at this day, but is to be held and adjudged to be the real and 
true boundary line between the States, even though some deviations from the 
line of the parallel of latitude thirty-six degrees and thirty minutes north may 
have been made by the commissioners in the measurement and demarcation of the 
line. 

In order to clearly understand and appreciate the force and effect to be 
accorded to the respective claims and contentions of the parties, a brief history 
of preceding measures should be given, with reference to the charters and legis- 
lation under which they were taken. 

On the 23d of May, 1609, James the First of England, by letters patent, 
reciting previous letters, gave to Robert, Earl of Salisbury, Thomas, Earl of 
Suffolk, and divers other persons associated with them, a charter which organized 
them into a corporation by the name of The Treasurer and Company of Adven- 
turers and Planters of the city of London, for the first colony of Virginia, and 
granted to them all those lands and territories, lying “in that part of America 
called Virginia, from the point of land called Cape or Point Comfort, along the 
sea coast to the northward 200 miles, and from the said point of Cape Comfort 
along the sea coast to the southward 200 miles, and all that space and circuit 
of land lying from the sea coast of the precinct aforesaid up into the land 
throughout, from sea to sea, west and northwest” ; and, “also all the islands lying 

within 100 miles along the coast of both seas of the precinct aforesaid.” 
*506 * On the 24th of March, 1663, Charles the Second of England granted to 
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Edward, Earl of Clarendon, and others of his subjects, all that territory within his 
dominion of America “extending from the north end of the island called Lucke 
Island, which lyeth in the Southern Virginia seas and within six and thirty degrees 
of the northern latitude, and to the west as far as the South Seas, and so southerly 
as far as the river Mathias, which bordereth upon the coast of Florida, and within 
one and thirty degrees of northern latitude, and so west in a direct line as far as 
the South Seas aforesaid,” and gave them full authority to organize and govern 
the territory granted under the name of the Province of Carolina. 

On the 30th of May, 1665, Charles the Second granted to the above pro- 
prietors of Carolina a charter, confirming the previous grant, and enlarging the 
same so as to include the following-described territory: All that province and 
territory within America, “extending north and eastward as far as the north end 
of Currituck River or inlet, upon a straight westerly line to Wyonoke Creek, 
which lies within or about the degrees of thirty-six and thirty minutes northern 
latitude; and so west in a direct line as far as the South Seas; and south and 
westward as far as the degrees of twenty-nine inclusive of northern latitude, and 
so west in a direct line as far as the South Seas.” 

The northern and southern settlements of Carolina were separated from each 
other by nearly three hundred miles, and numerous Indians resided upon the 
intervening territory, and though the whole province belonged to the same pro- 
prietors, the legislation of the settlements was by different assemblies, acting 
at times under different governors. Early in 1700 the northern part of the 
province was sometimes called the colony of North Carolina, though the province 
was not divided by the crown into North and South Carolina until 1732. (Story’s 
Commentaries on the Constitution, sec. 137.) Previously to this division the 
settlements on the borders of Virginia, and of what was called the colony of 

North Carolina, had largely increased, and disputes and altercations fre- 
*507 quently occurred between the settlers, growing out of the * unlocated bound- 

ary between the provinces. Virginians were charged with taking up lands, 
under titles of the crown, south of the proper limits of their province, and Caro- 
linians were charged with taking up lands which belonged to the crown with war- 
rants from the proprietors. The troubles arising from this source were the occa- 
sion of much disturbance to the communities, and various attempts were made by 
parties in authority in the two provinces to remove the cause of them. Previously 
to January, 1711, commissioners were appointed on the part of Virginia and North. 
Carolina to run the boundary line between them, and proclamations were made 
forbidding surveys of the grounds until that line within the disputed limits 
should be marked. But these efforts for the settlement of the difficulties were 
unavailing. 

In January, 1711, commissioners were again appointed, but failed for want 
of the requisite means to accomplish their intended object. 

In 17 28 an attempt to settle the difficulties was renewed, but, as on previous 
occasions, it failed. The commissioners of the colonies met, but they could not 
agree at what place to fix the latitude thirty-six degrees thirty minutes north, nor 
upon the place called Wyonoke, and they broke up without doing anything. The 
governors of North Carolina and Virginia then entered into Avcanventag upon 
thre subject of the boundary between the two provinces, and transmitted it to 
England for approval. The king and council approved of it, and so did the lords 
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and proprietors, and returned it to the governors to be executed. The agreement 
was as follows: 

“That from the mouth of Carrituck River, setting the compass on the north 
shore thereof, a due west line shall be run and fairly marked, and if it happens 
to cut Chowan River between the mouth of Nottaway River and Wiccacon Creek, 
then the same direct course shall be continued towards the mountains, and be 
ever deemed the dividing line between Virginia and Carolina. But if the said 
west line cuts Chowan River to the southward of Wiccacon Creek, then from that 

point of intersection the bounds shall be allowed to continue up the middle 
*508 of Chowan River to the middle of the * entrance into said Wiccacon Creek, 

and from thence a due west line shall divide the two governments. That if 
said west line cuts Blackwater River to the northward of Nottaway River, then 
from the point of intersection the bounds shall be allowed to be continued down 
the middle of said Blackwater to the middle of the entrance into said Nottaway 
River, and from thence a due west line shall divide the two governments. 

“That if a due west line shall be found to pass through islands or cut out 
small slips of land, which might much more conveniently be included in one 
province or other, by natural water bounds, in such case the persons appointed 
for running the line shall have the power to settle natural bounds, provided the 
commissioners on both sides agree thereto, and that all variations from the 
west line be punctually noted on the premises or plats, which they shall return 
to be put upon the record of both governments.” 

Commissioners were appointed by Virginia and North Carolina to carry this 
agreement into effect. They met at Currituck Inlet in March, 1728. The varia- 
tion of the compass was then found to be three degrees one minute and two 
seconds west, nearly, and the latitude thirty-six degrees thirty-one minutes. 
The dividing line between the provinces struck Blackwater one hundred and 
seventy-six poles above the mouth of Nottaway. The variation of the compass 
at the mouth of Nottaway was two degrees thirty minutes. The line was after- 
ward extended to Steep Rock Creek, 320 miles from the coast, by commissioners 
Joshua Fry and Peter Jefferson, on the part of Virginia, and Daniel Weldon and 
William Churton, on the part of North Carolina. 

In 1778 and 1779 Virginia and North Carolina having become by their 
separation in 1776 from the British crown independent States, again took up 
the question of the boundary between them, and appointed commissioners to 
extend and complete the line from the point at which the previous commissioners, 
Fry and Jefferson and others, had ended their work on Steep Rock Creek, to 
‘Tennessee River. The commissioners undertook the work with which they were 
charged, but they could not find the line on Steep Rock Creek, owing, 
*509 * as they supposed, to the large amount of timber which had decayed since 

it was marked. The report of their labors was signed only by the Virginia 
commissioners. Their report was, in substance, that after running the line as far as 
Carter’s Valley, forty five miles west of Steep Rock Creek, the commissioners of 
Carolina conceived the idea that the line was farther south than it ought to be, and, 
on trial, it appeared that there was a slight variation of the needle, which the Vir- 
ginia commissioners thought arose from their proximity to some iron ore; that 
various expedients to harmonize the action of the commissioners were unavailing, 
and the Carolina commissioners, agreeing that they were more than two miles too 
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far south of the proper latitude, measured off that distance directly north, and ran 
the line eastwardly from that place, superintended by two of the Carolina and 
one of the Virginia commissioners, while from the same place it was continued 
westwardly, superintended by the others, for the sake of expediting the business. 
The Virginia commissioners subsequently became satisfied that the first line run 
by them was correct and they, therefore, continued it from Carter’s Valley, where 
it had been left, westward to Tennessee River. The North Carolina commis- 
sioners carried their line as far as Cumberland Mountains, protesting against 
the line run by the Virginia commmissioners. 

This was in 1779 and 1780. The line adopted by the Virginia commissioners 
was known as the Walker line and the line adopted by the commissioners of North 
Carolina was known as the Henderson line. Walker’s line was approved by the 
legislature of Virginia in 1791, but it never received the approval of the legis- 
lature of Tennessee. Previously to the appointment of these commissioners, 
and on the 6th of May, 1776, the State of Virginia, in a general convention, 
with that generous public spirit which on all occasions since has characterized 
her conduct in the disposition of her claims to territory under different charters 
from the English government, had declared that the territories within the charters 
erecting the colonies of Maryland, Pennsylvania, North Carolina and South Caro- 

lina were thereby ceded and forever confirmed to the people of those colo- 
*510 nies respectively. On the * 25th of February, 1790, North Carolina ceded to 
the United States the territory which afterwards became the State of Ten- 
nessee, (Z Charters and Constitutions, 1664,) and which was admitted into the 
Union on the Ist of June, 1796. 1 Stat. 491, c. 47. Subsequently, the States of Vir- 
ginia and Tennessee both took steps for the final settlement of the controversy as to 
the boundary between them. On the 10th of January, 1800, the house of delegates 
of the general assembly of Virginia adopted the following resolution : “Whereas it 
is represented to the present general assembly that the people living between what 
are called Walker’s and Henderson’s lines, so far as the same run between the 
State of Tennessee and this State, do not consider themselves under either the 
jurisdiction of that or this State, and, therefore, refuse the payment of any 
taxes to either of said States, or to the collectors of either for the general 
government, because the State of North Carolina, on the 25th of February, 1790, 
ceded the said State of Tennessee, then called the Southwestern Territory, to the 
government of the United States; and, therefore, the act entitled ‘An act concern- 
ing the southern boundary of this State,’ passed on the 7th of December, 1791, © 
in this legislature, to establish the line commonly called Walker’s line, as the 
boundary between North Carolina and this State, could only bind the State 
of North Carolina as far as her territorial limits extended on the line of this 
State, and could not bind the said Southwestern Territory, which had previously 
been conveyed, as aforesaid; and 
“Whereas, Since the said cession, the general government hath erected the 
said Southwestern Territory into an independent State, by their act, June Ist, 
1796, whereby it has become the duty of the said State of Tennessee and of this 
State to settle all differences between them with respect to the said boundary line: 

“Resolved, therefore, That the executive be authorized and requested to 
appoint three commissioners, whose duty it shall be to meet commissioners, to be 
appointed by the State of Tennessee, to settle and adjust all differences concern- 
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ing the said boundary line, and to establish the one or the other of the 
*511 * said lines as the case may be, or to run any other line which may be agreed 
on, for settling the same; and that the executive be also requested to trans- 
mit a copy of this resolution to the executive authority of the State of Tennessee.” 

On the 13th of January, 1800, this resolution was agreed to by the Senate. 

On the 13th day of November, 1801, the general assembly of Tennessee 
passed an act on the same subject, Laws of Tennessee, 1801, c. 29, the first 
section of which is these words: 

“Be it enacted by the general assembly of the State of Tennessee, That the 
governor for the time being is hereby authorized and required, as soon as may 
be convenient after the passing of this act, to appoint three commissioners on 
the part of this State, one of whom shall be a mathematician capable of taking 
latitude, who, when so appointed, are hereby authorized and empowered, or a 
majority of them, to act in conjunction with such commissioners as are or may 
be appointed by the State of Virginia to settle and designate a true line between 
the aforesaid States.” 

The 2d section is as follows: 

“And whereas, It may be difficult for this legislature to ascertain with 
precision what powers ought of right to be delegated to the said commissioners ; 
therefore, 

“Be it enacted, That the governor is hereby authorized and required from 
time to time to issue such power to the commissioners, as he may deem proper, 
for the purpose of carrying into effect the object intended by this act, consistent 
with the true interest of the State.” 

On the 22d day of January, 1803, a report having been made by the com- 
missioners, which is copied into the act, the legislature of Virginia ratified what 
had been done in the following act: 

“Whereas, The commissioners appointed to ascertain and adjust the boundary 
line between this State and the State of Tennessee, in conformity to the resolu- 
tion passed by the legislature of this State for that purpose, have proceeded to the 
execution of that business, and made a report thereof in the words following, 

to wit: 
*512 * ““The commissioners for ascertaining and adjusting the boundary line 

between the States of Virginia and Tennessee appointed pursuant to public 
authority on the part of each, namely: General Joseph Martin, Creed Taylor and 
Peter Johnson, for the former, and Moses Fisk, General John Sevier and General 
George Rutledge, for the latter, having met at the place previously appointed 
for that purpose, and not uniting, from the general result of their astronomical 
observations, to establish either of the former lines called Walker’s and Hender- 
son’s, unanimously agreed, in order to end all controversy respecting the subject, 
to run a due west line equally distant from both, beginning on the summit of the 
mountain generally known by the name of White Top Mountain, where the 
northeastern corner of Tennessee terminates, to the top of Cumberland Mountain, 
where the southwestern corner of Virginia terminates, which is hereby declared 
to be the true boundary line between the said States, and has been accordingly 
run by Brice Martin and Nathan B. Markland, the surveyors duly appointed 
for that purpose, and marked under the directions of the said commissioners, as 
will more at large appear by the report of the said surveyors, hereto annexed, 
and bearing equal date herewith. 
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“2 And the said commissioners do further unanimously agree to recom- 
mend to their respective States, that individuals having claims or titles to lands 
on either side of the said line, as now fixed and agreed on, and between the 
lines aforesaid, shall not in consequence thereof in anywise be prejudiced or 
affected thereby; and that the legislatures of their respective States should 
pass mutual laws to render all such claims or titles secure to the owners thereof. 

“ «3° And the said commissioners do further agree unanimously to recommend 
to their States respectively that reciprocal laws should be passed confirming the 
acts of all public officers, whether magistrates, sheriffs, coroners, surveyors or 
constables, between the said lines, which would have been legal in either of the said 

States had no difference of opinion existed about the true boundary line. 

=p ls “4. This agreement shall be of no effect until ratified by * the legisla- 

tures of the States aforesaid. Given under our hands and seals at William 

Robertson’s, near Cumberland Gap, December the eighth, eighteen hundred and 
two. (Dec. 8th, 1802.) 

“Jos. MarRTIN. [L.s. 

“ “CREED TAYLOR. [rs 

“ “PETER JOHNSON. [L. 

““JoHN SEVIER. [ 

““MosEs Fisk. [ 

““GEORGE RUTLEDGE. [ 


ae 


L. 


“5. And whereas, Brice Martin and Nathan B. Markland, the surveyors duly 
appointed to run and mark the said line, have granted their certificate of the 
execution of their duties, which certificate is in the words following, to wit: ‘The 
undersigned surveyors, having been fully appointed to run the boundary line 
between the States of Virginia and Tennessee, as directed by the commissioners 
for that purpose, have agreeably to their orders, run the same, beginning on the 
summit of the White Top Mountain at the termination of the northeastern 
corner of the State of Tennessee, a due west course to the top of the Cumberland 
Mountains, where the southwestern corner of Virginia terminates, keeping at an 
equal distance from the lines called Walker’s and Henderson’s, and have had 
the new line run as aforesaid marked with five chops in the form of a diamond, 
as directed by the said commissioners. Given under our hands and seals, this 
eighth day of December, eighteen hundred and two. (8th December, 1802.) 

““B. MARTIN. (eset 
““Nat. B. MarkKianp. [L.S.]’ 


“Arid it is deemed proper and expedient that the said boundary line, so 
fixed and ascertained as aforesaid, should be established and confirmed on the 
part of this Commonwealth— 

“6. Be it therefore enacted by the General Assembly of the Commonwealth 
of Virginia, That said boundary line between this State and the State of Tennes- 

see, as laid down, fixed and ascertained by the said commissioners above 
*514 named, in their * said report above cited, shall be and is hereby fully and 
absolutely, to all intents and purposes whatsoever, ratified, established and 


confirmed on the part of this Commonwealth, as the true, certain and real bound- 
ary line between the said States. 
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“7. All claims or titles derived from the government of North Carolina or 
Tennessee, which said lands by the adjustment and establishment of the line 
aforesaid, have fallen into this State, shall remain as secure to the owners thereof 
as if derived from the government of Virginia, and shall not be in anywise 
prejudiced or affected in consequence of the establishment of the said line. 

“8. The acts of all public officers, whether magistrates, sheriffs, coroners, 
surveyors or constables, heretofore done or performed in that portion of the 
territory between the lines called Walker’s and Henderson’s lines, which has 
fallen into this State by the adjustment of the present line, and which would 
have been legal if done or performed in the States of North Carolina or Ten- 
nessee, are hereby recognized and confirmed. 

“OQ. This act shall commence and be in force from and after the passing of a 
like law on the part of the State of Tennessee.” Laws of Va. 1802-1803, c. 39. 

And on the 3d of November, 1803, Tennessee passed the following ratifying 
act: 

‘Whereas, the commissioners appointed to settle and designate the true 
boundary between this State and the State of Virginia, in conformity to the 
act passed by the legislature of this State for the purpose, on the thirteenth day 
of November, one thousand eight hundred and one, have proceeded to the 
execution of said business, and made a report thereof in the words following, 
to wit”: 

(Here follows the report named in the Virginia act :) 

“And it is deemed proper and expedient that the said boundary line, so fixed 
and ascertained as aforesaid, should be established and confirmed on the part of 
this State— 

“1. Be it enacted by the General Assembly of the State of Tennessee, 

*515 That the said boundary line between this State * and the State of Virginia 

as laid down, fixed and ascertained by the said commissioners above named 

in their said report above recited, shall be and is hereby fully and absolutely to all 

intents and purposes whatsoever, ratified, established and confirmed on the part of 
this State as the true, certain and real boundary line between the said States. 

“2. Be it enacted, That all claims or titles to lands derived from the govern- 
ment of Virginia, which said lands, by the adjustment and establishment of the 
line aforesaid have fallen into this State, shall remain as secure to the owners 
thereof as if derived from the government of North Carolina or Tennessee, and 
shall not be in anywise prejudiced or affected in consequence of the establishment 
of the said line. 

“3. Be it enacted, That the acts of all officers, whether magistrates, sheriffs, 
coroners, surveyors or constables, heretofore done or performed in that portion 
of territory between the lines called Walker’s and Henderson’s lines, which has 
fallen into this State by the adjustment of the present line, and which would 
have been legal if done or performed in the State of Virginia, are hereby recog- 
nized and confirmed.” Laws of Tennessee, 1803, c. 58. 

The line thus run was accepted by both States as a satisfactory settlement 
of a controversy which had, under their governments and that of the colonies 
which preceded them, lasted for nearly a century. As seen from the acts recited, 
both States through their legislatures declared in the most solemn and authorita- 
tive manner that it was fully and absolutely ratified, established and confirmed 
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as the true, certain and real boundary line between them; and this declaration 
could not have been more significant had it added, in express terms, what was 
plainly implied, that it should never be departed from by the government of 
either, but be respected, maintained and enforced by the governments of both. 
All modes of legislative action which followed it indicated its approval. Each 
State asserted jurisdiction on its side up to the line designated, and recognized the 

lawful jurisdiction of the adjoining State up to the line on the opposite side. 
*516 Both States levied taxes on the lands on their respective sides and * granted 

franchises to the people resident thereon. The people on the south side 
voted at state and municipal elections for representatives and officers of Tennessee, 
and the people on the north side at such state and municipal elections voted for 
representatives and officers of Virginia. The courts of the two States exercised 
jurisdiction, civil and criminal, on their respective sides, and enforced their 
process up to that line; and the legislation of Congress in the designation of dis- 
tricts for the jurisdiction of courts, and in prescribing limits for collection districts 
and for purposes of election, made no exception to the boundary as thus estab- 
lished. Act of July 1, 1862, 12 Stat. 432, 433, c. 119. 

The line was marked with great care by the commissioners of the States, 
with five chops on the trees in the form of a diamond, at such intervals between 
them as they deemed sufficient to identify and trace the line. Not a whisper of 
fraud or misconduct is made by either side against the commissioners, for the 
conclusions they reached and the line they established. It is true that in the 
year 1856, fifty-four years after the line was thus settled, Virginia, reciting that 
the line as marked by the commissioners in 1802 had, by lapse of time, the im- 
provement of the country, natural waste and destruction and other causes, become 
indistinct, uncertain and to some extent unknown, so that many inconveniences 
and difficulties occurred between the citizens of the respective States and in the 
administration of their governments, passed an act for the appointment of com- 
missioners, to meet commissioners to be appointed by Tennessee, to again run 
and mark said line,—not to run and mark a new line,—and provided that where 
there was no growing timber on any part of the line by which it might be plainly 
marked, if the old marks were gone, the commissioners should cause monuments 
of stone to be permanently planted on the line, at least one at every five miles 
or less, where it might seem best to the commissioners to do so, that the line 
might be readily identified for its entire length. The whole purpose of the act, _ 

as is evident on its face was, not to change the old boundary line, but only 
*517 to more perfectly identify it. Tennessee responded to that invitation, * and 

appointed commissioners to act with those from Virginia. The commis- 
sioners together re-run and re-marked the line as it was established in 1802, and 
planted such additional monuments as were deemed necessary, and they reported to 
their respective legislatures that they had “accurately run, re-marked and measured 
the old line of 1802, with all its offsets and irregularities as shown in the surveyor’s 
report” therein incorporated and on the accompanying map therewith submitted. 
The legislature of Tennessee approved of the action of the commissioners, but 
Virginia withheld her approval and called for a new appointment of commis- 
sioners to re-run and re-mark the line, which was refused by Tennessee as un- 
necessary. No complaint as to the correctness of the line run and established 
in 1802 was made by Virginia until within a recent period. She now by her bill 


STATE OF VIRGINIA V. STATE OF TENNESSEE 1143 


asks that the compact entered into between her and the State of Tennessee, as 
set forth in the act of the general assembly of Virginia of January 22, 1803, 
and which became operative by similar action of the legislature of Tennessee 
on the 3d of November following, be declared null and void, as having been 
entered into between the States without the consent of Congress, and prays that 
this court will establish the true boundary line between those States due east and 
west, in latitude 36° and 30’ north, in accordance with what it alleges to be the 
ancient chartered rights of that Commonwealth and the laws creating the State 
of Tennessee and admitting it into the Union. 

The Constitution provides that ‘“‘no State shall, without the consent of Con- 
gress, lay any duty of tonnage, keep troops or ships of war in time of peace, 
enter into any agreement or compact with another State, or with a foreign power, 
or engage in war, unless actually invaded, or in such imminent danger as will not 
admit of delay.” 

Is the agreement, made without the consent of Congress, between Virginia 
and Tennessee, to appoint commissioners to run and mark the boundary line be- 

tween them, within the prohibition of this clause? The terms “agreement” 
*518 or “compact” taken by themselves are sufficiently comprehensive to * em- 

brace all forms of stipulation, written or verbal, and relating to all kinds of 
subjects; to those to which the United States can have no possible objection or 
have any interest in interfering with, as well as to those which may tend to increase 
and build up the political influence of the contracting States, so as to encroach 
upon or impair the supremacy of the United States or interfere with their rightful 
management of particular subjects placed under their entire control. 

There are many matters upon which different States may agree that can 
in no respect concern the United States. If, for instance, Virginia should come 
into possession and ownership of a small parcel of land in New York which 
the latter State might desire to acquire as a site for a public building, it would 
hardly be deemed essential for the latter State to obtain the consent of Congress 
before it could make a valid agreement with Virginia for the purchase of the 
land. If Massachusetts, in forwarding its exhibits to the World’s Fair at Chicago, 
should desire to transport them a part of the distance over the Erie Canal, it 
would hardly be deemed essential for that State to obtain the consent of Congress 
before it could contract with New York for the transportation of the exhibits 
through that State in that way. If the bordering line of two States should cross 
some malarious and disease-producing district, there could be no possible reason, 
on any conceivable public grounds, to obtain the consent of Congress for the 
bordering States to agree to unite in draining the district, and thus removing 
the cause of disease. So in case of threatened invasion of cholera, plague, or 
other causes of sickness and death, it would be the height of absurdity to hold 
that the threatened States could not unite in providing means to prevent and re- 
pel the invasion of the pestilence, without obtaining the consent of Congress, 
which might not be at the time in session. If, then, the terms “compact” or 
“agreement” in the Constitution do not apply to every possible compact or agree- 
ment between one State and another, for the validity of which the consent of 
Congress must be obtained, to what compacts or agreements does the Constitution 

apply ? 
*519 * We can only reply by looking at the object of the constitutional provi- 
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sion, and construing the terms “agreement” and “compact” by reference to it. It is 
a familiar rule in the construction of terms to apply to them the meaning naturally 
attaching to them from their context. Noscitur a sociis is a rule of construction 
applicable to all written instruments. Where any particular word is obscure 
or of doubtful meaning, taken by itself, its obscurity or doubt may be removed 
by reference to associated words. And the meaning of a term may be enlarged 
or restrained by reference to the object of the whole clause in which it is used. 
Looking at the clause in which the terms “compact” or “agreement” appear, 

it is evident that the prohibition is directed to the formation of any combination 
tending to the increase of political power in the States, which may encroach 
upon or interfere with the just supremacy of the United States. Story, in his 
Commentaries, (§ 1403,) referring to a previous part of the same section of the 
Constitution in which the clause in question appears, observes that its language 
“may be more plausibly interpreted from the terms used, ‘treaty, alliance or con- 
federation,’ and upon the ground that the sense of each is best known by its asso- 
ciation (noscitur a sociis) to apply to treaties of a political character; such as 
treaties of alliance for purposes of peace and war; and treaties of confederation, 
in which the parties are leagued for mutual government, political cooperation, 
and the exercise of political sovereignty, and treaties of cession of sovereignty, 
or conferring internal political jurisdiction, or external political dependence, or 
general commercial privileges’; and that “the latter clause, ‘compacts and agree- 
ments,’ might then yery properly apply to such as regarded what might be deemed 
mere private rights of sovereignty; such as questions of boundary; interests in 
land situate in the territory of each other, and other internal regulations for the 
mutual comfort and convenience of States bordering on each other.’ And he 
adds: “In such cases the consent of Congress may be properly required, in order 
to check any infringement of the rights of the national government; and, 

*520 at the same time, a total prohibition to enter into * any compact or agree- 
ment might be attended with permanent inconvenience or public mischief.” 
Compacts or agreements—and we do not perceive any difference in the 
meaning, except that the word “compact” is generally used with reference to 
more formal and serious engagements than is usually implied in the term 
“agreement’’—cover all stipulations affecting the conduct or claims of the 
parties. The mere selection of parties to run and designate the boundary line 
between two States, or to designate what line should be run, of itself imports no 
agreement to accept the line run by them, and such action of itself does not come’ 
within the prohibition. Nor does a legislative declaration, following such line, 
that it is correct, and shall thereafter be deemed the true and established line, 
import by itself a contract or agreement with the adjoining State. It is a legis- 
lative declaration which the State and individuals, affected by the recognized 
boundary line, may invoke against the State as an admission, but not as a compact 
or agreement. The legislative declaration will take the form of an agreement or 
compact when it recites some consideration for it from the other party affected 
by it, for example, as made upon a similar declaration of the border or contracting 
State. The mutual declarations may then be reasonably treated as made upon 
mutual considerations. The compact or agreement will then be within the prohi- 
bition of the Constitution or without it, according as the establishment of the 
boundary line may lead or not to the increase of the political power or influence 
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of the States affected, and thus encroach or not upon the full and free exercise 
of Federal authority. If the boundary established is so run as to cut off an im- 
portant and valuable portion of a State, the political power of the State enlarged 
would be affected by the settlement of the boundary; and to an agreement for 
the running of such a boundary, or rather for its adoption afterwards, the consent 
of Congress may well be required. But the running of a boundary may have no 
effect upon the political influence of either State; it may simply serve to mark 
and define that which actually existed before, but was undefined and unmarked. 

In that case the agreement for the running of the line, or its actual survey, 
*521 ~* would in no respect displace the relation of either of the States to the 

general government. There was, therefore, no compact or agreement be- 
tween the States in this case which required, for its validity, the consent of Con- 
gress, within the meaning of the Constitution, until they had passed upon the re- 
port of the commissioners, ratified their action, and mutually declared the bound- 
ary established by them to be the true and real boundary between the States. Such 
ratification was mutually made by each State in consideration of the ratification 
of the other. 

The Constitution does not state when the consent of Congress shall be given, 
whether it shall precede or may follow the compact made, or whether it shall be 
express or may be implied. In many cases the consent will usually precede the 
compact or agreement, as where it is to lay a duty of tonnage, to keep troops or 
ships of war in time of peace, or to engage in war. But where the agreement 
relates to a matter which could not well be considered until its nature is fully 
developed, it is not perceived why the consent may not be subsequently given. 
Story says that the consent may be implied, and is always to be implied when 
Congress adopts the particular act by sanctioning its objects and aiding in enforc- 
ing them; and observes that where a State is admitted into the Union, notoriously 
upon a compact made between it and the State of which it previously composed 
a part, there the act of Congress, admitting such State into the Union, is an 
implied consent to the terms of the compact. Knowledge by Congress of the 
boundaries of a State, and of its political subdivisions, may reasonably be pre- 
sumed, as much of its legislation is affected by them, such as relates to the terri- 
torial jurisdiction of the courts of the United States, the extent of their collection 
districts, and of districts in which process, civil and criminal, of their courts may 
be served and enforced. 

In the present case, the consent of Congress could not have preceded the 
execution of the compact, for, until the line was run, it could not be known where 

it would lie and whether or not it would receive the approval of the States. 
*522 The preliminary agreement was not to accept a line run, whatever it * might 

be, but to receive from the commissioners designated a report as to the line 
which might be run and established by them. After its consideration each State 
was free to take such action as it might judge expedient upon their report. The 
approval by Congress of the compact entered into between the States upon their 
ratification of the action of their commissioners is fairly implied from its sub- 
sequent legislation and proceedings. The line established was treated by that 
body as the true boundary between the States in the assignment of territory 
north of it as a portion of districts set apart for judicial and revenue purposes 
in Virginia, and as included in territory in which federal elections were to be 
held, and for which appointments were to be made by federal authority in that 
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State, and in the assignment of territory south of it as a portion of districts 
set apart for judicial and revenue purposes in Tennessee, and as included in 
territory in which federal elections were to be held, and for which federal ap- 
pointments were to be made for that State. Such use of the territory on different 
sides of the boundary designated, in a single instance would not, perhaps, be 
considered as absolute proof of the assent or approval of Congress to the 
boundary line; but the exercise of jurisdiction by Congress over the country as 
a part of Tennessee on one side, and as a part of Virginia on the other, for a 
long succession of years, without question or dispute from any quarter, furnishes 
as conclusive proof of assent to it by that body as can usually be obtained 
from its most formal proceedings. 

Independently of any effect due to the compact as such, a boundary line 
between States or Provinces, as between private persons, which has been run 
out, located and marked upon the earth, and afterwards recognized and acquiesced 
in by the parties for a long course of years, is conclusive, even if it be ascertained 
that it varies somewhat from the courses given in the original grant; and the 
line so established takes effect, not as an alienation of territory, but as a definition 
of the true and ancient boundary. Lord Hardwicke, in Penn v. Lord Baltimore, 

1 Vesey Sen. 444, 448; Boyd v. Graves, 4 Wheat. 513; Rhode Island v. 
*523 Massachusetts, 12 Pet. 657, * 734; United States v. Stone, 2 Wall. 525, 537; 

Kellogg v. Smith, 7 Cush. 375, 382; Chenery v. Waltham, 8 Cush. 327; 
Hunt on Boundaries, (3d ed.) 306. 

As said by this court in the recent case of the State of Indiana v. Kentucky, 
(136 U. S. 479, 510,) “it is a principle of public law, universally recognized, 
that long acquiescence in the possession of territory, and in the exercise of 
dominion and sovereignty over it, is conclusive of the nation’s title and rightful 
authority.” In the case of Rhode Island v. Massachusetts, 4 How. 591, 639, this 
court, speaking of the long possession of Massachusetts, and the delays in alleg- 
ing any mistake in the action of the commissioners of the colonies said: “Surely 
this, connected with the lapse of time, must remove all doubts as to the right of 
the respondent under the agreements of 1711 and 1718. No human transactions 
are unaffected by time. Its influence is seen on all things subject to change. 
And this is peculiarly the case in regard to matters which rest in memory, and 
which consequently fade with the lapse of time and fall with the lives of indi- 
viduals. For the security of rights, whether of States or individuals, long pos-_ 
session under a claim of title is protected. And there is no controversy in which 
this great principle may be invoked with greater justice and propriety than in a 
case of disputed boundary.” 

Vattel, in his Law of Nations, speaking on this subject, says: “The tran- 
quillity of the people, the safety of the States, the happiness of the human race do 
not allow that the possessions, empire, and other rights of nations should remain 
uncertain, subject to dispute and ever ready to occasion bloody wars. Between 
nations, therefore, it becomes necessary to admit prescription founded on length 
of time as a valid and incontestable title.’ (Book II, c. 11, § 149.) And 


3 La tranquillité des peuples, le salut des Etats, le bonheur du genre humain, ne souffrent 
point que les possessions, l’empire, et les autres droits des Nations, demeurent incertains sujet 
a contestation, et toujours en état d’exciter des guerres sanglantes. Il faut donc admettre 


entre les peuples la prescription fondée sur un long espace de temps, comme un moyen 
solide et incontestable. 
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*524 * Wheaton, in his International Law, says: “The writers on natural law 

have questioned how far that peculiar species of presumption, arising from 
the lapse of time, which is called prescription, is justly applicable as between nation 
and nation; but the constant and approved practice of nations shows that by what- 
ever name it be called, the uninterrupted possession of territory or other property 
for a certain length of time by one State excludes the claim of every other in the 
same manner as, by the law of nature and the municipal code of every civilized 
nation, a similar possession by an individual excludes the claim of every other 
person to the article of property in question.” (Part II, c. 4, § 164.) 

There are also moral considerations which should prevent any disturbance 
of long recognized boundary lines; considerations springing from regard to the 
natural sentiments and affections which grow up for places on which persons 
have long resided; the attachments to country, to home and to family, on which 
is based all that is dearest and most valuable in life. 

Notwithstanding the legislative declaration of Virginia in 1803 that the 
line marked by the joint commissioners of the two States was ratified as the 
true and real boundary between them, and the repeated reaffirmation of the 
same declaration in her laws since that date, notably in the Code of 1858, in the 
Code of 1860 and in the Code of 1887; notwithstanding that the State has in 
various modes attested to the correctness of the boundary—by solemn affirmation 
in terms, by legislation, in the administration of its government, in the levy of 
taxes and the election of officers, and in its acquiescence for over eighty-five 
years, embracing nearly the lives of three generations, she now, by her bill, 
seeks to throw aside the obligation from her legislative declaration, because, as 
alleged, not made upon the express consent, in terms, of Congress, although such 
consent has been indicated by long acquiescence in the assumption of the validity 
of the proceedings resulting in the establishment of the boundary, and to have 

a new boundary line between Virginia and Tennessee established running 
*525 due east and west on latitude thirty-six degrees thirty minutes north. *But 

to this position there is, in addition to what has already been said, a con- 
clusive answer in the language of this court in Poole v. Fleeger, 11 Pet. 185, 209. 
In that case Mr. Justice Story, after observing that “‘it is a part of the general right 
of sovereignty belonging to independent nations to establish and fix the disputed 
boundaries between their respective territories; and the boundaries so established 
and fixed by compact between nations become conclusive upon all the subjects 
and citizens thereof, and bind their rights, and are to be treated to all intents 
and purposes, as the true and real boundary,’ adds: “This is a doctrine univer- 
sally recognized in the law and practice of nations. It is a right equally belonging 
to the States of this Union, unless it has been surrendered under the Constitution 
of the United States. So far from there being any pretence of such a general 
surrender of the right, it is expressly recognized by the Constitution, and guarded 
in its exercise by a single limitation or restriction, requiring the consent of Con- 
gress.” The Constitution in imposing this limitation plainly admits that with 
such consent a compact as to boundaries may be made between two States; and 
it follows that when thus made it has full validity, and all the terms and conditions 
of it are equally obligatory upon the citizens of both States. 
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The compact in this case having received the consent of Congress, though 
not in express terms, yet impliedly, and subsequently, which is equally effective, 
became obligatory and binding upon all the citizens of both Virginia and Ten- 
nessee. Nor is it any objection that there may have been errors in the demarca- 
tion of the line which the States thus by their compact sanctioned. After such 
compacts have been adhered to for years neither party can be absolved from 
them upon showing errors, mistakes or misapprehension of their terms, or in 
the line established; and this is a complete and perfect answer to the complain- 
ant’s position in this case. 

It may also be stated that if the work of the joint commissioners, under the 
laws of 1800 and 1801, approved by the legislative action of both States in 1803, 

could be left out of consideration and a new line run, it would not follow 

*526 that the * parallel of latitude thirty-six degrees thirty minutes north would 
be strictly followed. The charter of Charles the Second designates the 
northern boundary line of the province of North Carolina as extending from Cur- 
rituck River or inlet upon a straight westerly line to Wyonoke Creek, which lies 
within or about thirty-six degrees thirty minutes north latitude, from which it is 
evident that that parallel was only to be the general direction of the line, not one to 
be strictly and always followed without any variations from it. The purpose of the 
declaration in the charter of Charles the Second was only that the northern 
boundary line was to be run in the neighborhood of that parallel. The condition 
of the country at the time the charter was granted—1665—would have made the 
running of a boundary line strictly on that parallel a matter of great difficulty, if 
not impossible. Nor did the needs of grantor or chartered proprietors call for 
any such strict adherence to the parallel of latitude designated. That neither 
party expected it, is evident from the agreement made between the governors 
of Virginia and North Carolina as to running the boundary line between them, 
and sent to England for approval by the king and council. That agreement 
provided that, if the west line run should be found to pass through islands or to 
cut out small slips of land, which might much more conveniently be included 
in one province than the other by natural water bounds, in such case the persons 
appointed to run the line should have power to settle natural water bounds, 
provided, the commissioners on both sides agreed, and that all variations from 
the west line should be noted on the premises or on plats which they should 
return, to be put on record by both governors. A possible, indeed, a probable,. 
variation from the line of the parallel of latitude, or the straight line designated, 
was contemplated by both Virginia and Tennessee. With full knowledge of the 
line actually designated, and of the ancient charter to Carolina, and of the 
description in the Constitution of Tennessee, in appointing the joint commis- 
sioners, they provided that they should settle and adjust all differences concerning 
oe ees ean pres either xn Walker or Henderson line, or run 
an ght be agreed on * for settling the same; and that 

; means any line run and measured with or without deviations from time to 
time from a straight line, or the line of latitude mentioned, as might in their judg- 
ment be most convenient as the proper boundary for both States. It was made with 
EL Eten ee and from the line of the designated 
ce of the two States, and, with the full 
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knowledge of both, was ratified, established and confirmed as the true, certain and 
real boundary line between them. And then, fifty-six years afterwards, in conse- 
quence of the line thus marked becoming indistinct, it was re-run and re-marked, 
by new commissioners under the directions of the statutes of 1800 and 1801, 
in strict conformity with the old line. The compact of the two States, establish- 
ing the line adopted by their commissioners, and to which Congress impliedly 
assented after its execution, is binding upon both States and their citizens. 
Neither can be heard at this date to say that it was entered into upon any mis- 
apprehension of facts. No treaty, as said by this court, has been held void on 
the ground of misapprehension of facts, by either or both of the parties. Rhode 
Island v. Massachusetts, 4 How. 591, 635. 

The general testimony, with hardly a dissent, is that the old line of 1802 
can be readily traced throughout its whole length; and, moreover, that line has 
been recognized by all the residents near it, except those in the triangle at Denton’s 
Valley and in another district of small dimensions, in which it is stated that 
the people have voted as citizens of Virginia and have recognized themselves 
as citizens of that State. That fact, however, cannot affect the potency and 
conclusiveness of the compact between the States by which the line was estab- 
lished in 1803. The small number of citizens whose expectations will be dis- 
appointed by being included in Tennessee are secured in all their rights of prop- 
erty by provisions of the compact passed especially for the protection of their 
claims. 

Some observations were made, on the argument of the case, upon the pro- 
priety and necessity, if the line established in 1803 be sustained, of having it re-run 

and re-marked, so as hereafter to be more readily identified and traced. But 
*528 a careful examination * of the testimony of the numerous witnesses in the 

case, most of them residing in the neighborhood of the boundary line, as to 
the marks and identification of the line originally established in 1802, and re-run 
and re-marked in 1859, satisfies us that no new marking of the line is required for 
its ready identification. The commissioners appointed under the act of Virginia 
of 1856, and under the act of Tennessee of 1858, found all the old marks upon 
the trees in the forest through which the line established ran, in the form of 
a diamond; and whenever they were indistinct, or, in the judgment of the coni- 
missioners, too far removed from each other, new marks were made upon 
the trees, or if no trees were found at particular places to be marked, monuments 
in stone were planted. Besides this, the State of Virginia does not ask that the 
line agreed upon in 1803 shall be re-run or re-marked, but prays that a new 
boundary line be run on the line of 36° 30’. Tennessee does not ask that the 
dine of 1803 be re-run or re-marked. Nevertheless, under the prayer of Virginia 
for general relief, there can be no objection to the restoration of any marks 
which may be found to have been obliterated or become indistinct upon the line 
as herein defined. 

Our judgment, therefore, is that the boundary line established by the States 
of Virginia and Tennessee by the compact of 1803 is the true boundary between 
them, and that on a proper application, based upon a showing that any marks for 
the identification of that line have been obliterated or have become indistinct, 
an order may be made, at any time during the present term, for the restoration 
of such marks without any change of the line. 
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A decree will, therefore, be entered declaring and adjudging that the boundary 
line established between the States of Virginia and Tennessee by the 
compact of 1803 is the real, certain and true boundary between the said 
States, and that the prayer of the complainant to have the said compact 
set aside and annulled, and to have a new boundary line run between 
them on the parallel of 36° 30° north latitude should be and is denied 
at the cost of the complainant; and it is so ordered.’ 


State of Iowa v. State of Illinois. 


Supreme Court of the United States, 1894. 
[151 United States, 238.] 


At October term, 1892; an order was made appointing commissioners “to locate and mark 
the state line between the States of Iowa and Illinois, pursuant to the opinion of this 
court in this cause,” reported in 147 U. S. 1. At the same term the commissioners filed 
a report of their doings, which was ordered to be confirmed, and it was further ordered 

“that said commissioners proceed to determine and mark the boundary line between 
*239 said States throughout its extent, and report thereon to * this court, with all convenient 
speed.” At the present term the State of Illinois moved to set aside the order of con- 
firmation. The State of Iowa resisted on the ground, among others, that the decree of 
confirmation was a final decree, which could not be set aside at a term subsequent to 
that at which it was entered. Held, that the confirmation of the report was not a final 
decree deciding and disposing of the whole merits of the cause, and discharging the 
parties from further attendance; that the court could not dispose of the case by piece- 
meal; and that until the boundary line throughout its extent is determined, all orders 

in the case will be interlocutory. 

In the exercise of original jurisdiction in the determination of the boundary line between 
sovereign States, this court proceeds only upon the utmost circumspection and delibera- 
tion, and no order can stand in respect of which full opportunity to be heard has not 
been afforded. 


_ THIS was a motion to set aside a decree entered in this cause at October term, 
1892. 
The case is stated in the opinion. 


Mr. M. T. Moloney, Attorney General of the State of Illinois, Mr. A. W. 
Green, and Mr. Henry S. Robbins for the motion. 

Mr. John Y. Stone, Attorney General of the State of Iowa, Mr. John F. 
Lacey, Mr. Felix T. Hughes, and Mr. James C. Davis opposing. 


Mr. Cuter Justice Fuuver delivered the opinion of the court. 


This was an original suit in equity instituted in this court to determine the 
boundary line between the States of Iowa and Illinois, and considered upon sub- 
mission on the pleadings and the briefs of counsel. 


1 For the succeeding phase of this case see Virginia v. Tennessee (158 U. S. 267), post, 
p. 1152.—Editor. 
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On the third of January, 1893, the question at issue was decided, Jowa v. 
Illinois, 147 U.S. 1, and an interlocutory decree entered, whereby it was “‘ordered, 
adjudged, and declared by this court that the boundary line betwen the State 

of Iowa and the State of Illinois is the middle of the main navigable chan- 
*240 nel of the Mississippi River at the places where * the nine bridges men- 

tioned in the pleadings cross said river ; and it is further ordered that a com- 
mission be appointed to ascertain and designate at said places the boundary line be- 
tween the two States, said commission consisting of three competent persons, to be 
named by the court upon suggestion of counsel, and be required to make a proper 
examination, and to delineate on maps prepared for that purpose the true line as 
determined by this court, and report the same to the court for its further action.” 

March 6, 1893, a joint request was filed in this court, dated January 19, 1893, 
signed by the attorneys general of the two States concerned, requesting the 
appointment of certain persons therein suggested as commissioners to fix the 
boundary line, and that the line be located at once at the Keokuk and Hamilton 
bridge, and on the next day an order was entered in accordance with this 
request, as follows: “It is ordered that said Montgomery Meigs, John R. Car- 
penter, and Albert Wempner be, and they are hereby, appointed commissioners 
to locate and mark the state line between the States of Iowa and LIllirois, pursuant 
to the opinion of this court in this cause, at each of the nine bridges across the 
Mississippi River between these States. And inasmuch as there is an emergency 
existing therefor, it is ordered that said commissioners proceed at once to 
ascertain and mark the boundary line between said States at the Keokuk and 
Hamilton bridge, and report at once their action in that regard before proceeding 
to ascertain the line or mark the same at the other bridges, and that afterward 
they determine and mark the said state line at the other eight bridges when 
requested by either party, and report the same. That before entering upon their 
duties they take and forward to the clerk of this court, to be filed, an oath that 
they will faithfully perform their duties as such commissioners, under the decision 
rendered in this cause, to the best of their ability. That the clerk of this court 
furnish to said commissioners a copy of this order, and the opinion of the court 
in this cause.” 

The commissioners filed their report March 30, 1893, as to the boundary line 

at the bridge mentioned, and on the same day the State of Iowa moved for 
*241 an order confirming the report, * counsel making the application being ad- 

vised that it was consented to on behalf of the State of Illinois. On April 
10, 1893, an order was entered in these words: “This cause coming on to be heard 
upon the application of the State of Iowa for an order confirming the report of the 
_ commissioners, presented herein, ascertaining and marking the boundary line 
between the State of Illinois and the State of Iowa, at the Keokuk and Hamilton 
bridge at Keokuk, Iowa, it is ordered that the said report be, and the same is 
hereby, confirmed; and it is further ordered that said commissioners proceed to 
determine and mark the boundary line between said States throughout its extent, 
and report thereon to this court, with all convenient speed, and that the order 
herein entered on March 7, 1893, be, and it is hereby, modified in accordance 
herewith. 

As will be seen, these proceedings were had at October term, 1892. The 
State of Illinois on October 11, 1893, one of the first days of October term, 1893, 
by leave of court, moved to set aside the order confirming the report of the 
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commissioners filed as before stated, upon the ground that notice was not given of 
the application for the confirmation of said report, and that the consent of the 
State was signified to the court through mistake and inadvertence. This motion 
was resisted by the State of Iowa, and numerous affidavits have been filed 
on both sides. 

We are satisfied, upon a careful examination of the papers, that counsel 
were laboring under misapprehension in the matter of the application for the 
confirmation, and that the order of the tenth of April was improvidently entered 
in that the State of Illinois had not received due notice of the application and 
had not consented to the order. It is unnecessary to rehearse the facts and 
circumstances which led to the misapprehension. It is objected by the State 
of Iowa that the order of April 10 was a final finding and decree, and that it 
cannot be changed or set aside upon motion at a term of court subsequent to 
that at which it was entered; but we regard the order as interlocutory merely. 

The confirmation of the report was but a step in the cause and not a final 
*242 decree deciding * and disposing of the whole merits of the cause, and dis- 

charging the parties from further attendance. We cannot dispose of the 
case by piecemeal, and until the boundary line throughout its extent is deter- 
mined, all orders in the case will be interlocutory. 

In the exercise of original jurisdiction in the determination of the boundary 
line between sovereign States, this court proceeds only upon the utmost circum- 
spection and deliberation, and no order can stand in respect of which full oppor- 
tunity to be heard has not been afforded. Without intimating any opinion on the 
controversy raised as to the action of the commissioners, 

The order of April 10, 1893, so far as it confirms the report in question, 

qtl be vacated, and it is so ordered. 


State of Virginia v. State of Tennessee. 


Supreme Court of the United States, 1895. 
[158 United States, 267.] 


This court is without jurisdiction to enter a consent decree at this term in a cause finally 
determined at October term, 1893, and improperly retained upon the docket at this term. 


THE following papers were presented to the court in support of a motion 
for a decree in this case: 


To G. W. PIcKLE, Attorney General of Tennessee: 
Take notice that the State of Virginia, by R. Taylor Scott, her attor- 
*268 ney general, on Monday, the 6th day of May, 1895, * at Washington, D. C., 
will move the Chief Justice and Associate Justices of the Supreme Court 
of the United States to enter as a decree of said court in the cause aforesaid the 
decree in form and substance as set out in the paper “marked H,” attached hereto 


* For the final phase of this case see Iowa v. Illinois (202 U. S. 59), post, p. 1516.—Editor. 
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and made part and parcel of this notice, said “paper H” being the form and sub- 
stance of a decree as agreed by and between the counsel who represent the parties, 
plaintiff and defendant, in the aforesaid cause. 
THE COMMONWEALTH OF VIRGINIA, 
By R. Taytor Scott, Attorney General. 
RicuMmonp, VA., April 15, 1895. 


I do hereby accept legal service of the notice hereto attached, dated the 15th 
day of April, 1895, and consent that the decree in form as thereto annexed shall 
be made in this cause; and I do further agree that this shall be done without 
amendment to the original bill filed by the State of Virginia in this case, if this 
can be lawfully done. 

Given under my hand this 18th day of April, 1895. 

Gaw. PICKLE, 
Attorney General for Tennessee. 


“MARKED H.” 
SUPREME CouRT OF THE UNITED STATES, OCTOBER TERM, L894. 


THE STATE OF VIRGINIA. | 
Op No. 3, Original. 
THE STATE OF TENNESSEE. f 

This day this cause came on to be further heard upon the record heretofore 
made and motion in writing submitted to the court by the State of Virginia, viz.: 
That this court, in accordance with its opinion and the decree made in this cause 
on the 13th day of April, 1893, have laid down, remarked, and defined the bound- 
ary line by said decree established between the States of Virginia and Tennessee 

according to the compact made between them in 1803. On consideration 
*269 whereof and with the consent of the complainant, given by her * attorney 

general, and there being no objection on the part of the State of Tennessee, 
the court doth adjudge, order, and decree that ——., who are hereby ap- 
pointed special commissioners for that purpose and authorized to do all and singu- 
lar such acts as may be necessary, to lay down, distinctly remark, and clearly de- 
fine the boundary line established between the States of Virginia and Tennessee 
by the compact of 1803, as construed by the opinion and decree of this court made 
on the 13th day of April, 1893. In executing this decree the court doth direct 
that the said special commissioners be permitted to use the court’s record of this 
case or such part thereof as they shall find necessary. 

The court doth direct that the boundary line aforesaid between Cumberland 
Gap and White Top Mountain shall be marked at intervals of not over five (5) 
miles by distinct and durable stone monuments ; 

That the corner between the States of Virginia and Tennessee upon said 
mountain be also marked by a durable monument of stone; 

That the said boundary line from White Top Mountain through Denton's 
valley and the country in the record called the “Triangle” shall be marked by 
stone monuments, so designed, located, and arranged as to make distinct and 
unmistakable this line; 

That stone monuments be placed at the eastern and western limits of the 
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cities of Bristol, in the States of Virginia and Tennessee, and the said boundary 
line through said cities be distinctly and clearly marked; 

That a corner stone as a monument be placed at Cumberland Gap; 

That the said boundary line from Station Creek, near Cumberland Gap, to 
the western corner on the top of Cumberland Mountain, at proper intervals 
be marked by stone monuments ; 

That said special commissioners, as soon as possible after assuming the 
duties imposed by this decree, do make full report to this court of their action 
pursuant thereto, and with said report do return a plat and survey of the afore- 

said boundary line, monuments, etc. 
*270 * And the court doth further order and decree that the costs of said 
survey, plat, etc., when allowed by this court, shall be paid equally by the 
parties to this cause—that is to say, one-half thereof by the State of Virginia and 
the other half thereof by the State of Tennessee. 

Mr. R. Taylor Scott, Attorney General of the State of Virginia, for the 

motion. 


Mr. Curer Justice Futier delivered the opinion of the court. 

This was a suit to establish the true boundary line between the States 
of Virginia and Tennessee, and proceeded to a decree on April 3, 1893, at 
October term, 1892, “that the boundary line established between the States of 
Virginia and Tennessee by the compact of 1803, between the said States, is the 
real, certain, and true boundary between the said States, and that the prayer 
of the complainant to have the said compact set aside and annulled, and to have 
a new boundary line run between them on the parallel 36° 30’ north latitude, 
should be, and the same is hereby, denied, at the costs of the complainant.” 

In view of some observations made, on the argument of the case, upon the 
propriety and necessity, if the line established in 1803 were sustained, of having 
it rerun and remarked, so as thereafter to be more readily identified and traced, 
it was stated in the opinion “that on a proper application, based upon a showing 
that any marks for the identification of that line have been obliterated or have 
become indistinct, an order may be made, at any time during the present term, 
for the restoration of such marks without any change of the line.” Virginia v. 
Tennessee, 148 U. S. 503, 528. Subsequently, on May 15, 1893, a motion was 
made on behalf of the State of Virginia to restore the boundary marks between 
the two States alleged to be indistinct and obliterated, and to allow complainant 

to take additional testimony, the consideration of which was postponed to 
*271 October term, 1893, when and on * October 16, 1893, the motion was 
denied. Application is now made on behalf of the State of Virginia to this 
court to enter a decree in this cause for the remarking of the boundary line as set 
forth therein, to the granting of which the State of Tennessee consents. But we 
find ourselves unable to enter the order desired, as our power over the cause 
ceased with the expiration of October term, 1893, and it should not have been re- 
tained on the docket. The application must therefore be denied, but without 
prejudice to the filing of a new bill or petition, upon which, the parties being 
properly before the court and agreeing thereto, such a decree may be entered. 
Application denied and case stricken from the docket. 


4 eee cooreding phase of this case see Tennessee v. Virginia (177 U. S, 501), post, 
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State of Indiana v. State of Kentucky. 


Supreme Court of the United States, 1895. 
[159 United States, 275.] 


The court appoints commissioners to run the disputed boundary line in accordance with its 
decision, announced May 19, 1890, 136 U. S. 479. 


At October Term, 1889, this court decided a case of disputed boundary 
between the State of Indiana and the State of Kentucky. 136 U. S. 479. At 
the present term the parties presented the following petition: 


“To the Honorable the Chief Justice and Associate Justices of the. Supreme 
Court of the United States: 


“The plaintiff, The State of Indiana, and the defendant, The State of 
Kentucky, show to your honors that they have agreed upon and submit herewith 
the accompanying draft of an order in conformity to the opinion and order 

*276 of * the Court herein and move for an order in accordance therewith. 


“THe STATE OF INDIANA, 
By William A. Ketcham, 
its Attorney General. 
“THE STATE OF KENTUCKY, 
By Richard H. Cunningham, 
its Solicitor. 
“WasHIncTon, D. C., October 15, 1895. 


“IN THE SUPREME COURT OF THE UNITED STATES, OCTOBER TERM, 1895. 


“THe STATE OF INDIANA 
US. Original, No. 2. 
Tue STATE oF KENTUCKY. 


“On this 15th day of October, 1895, comes The State of Indiana, by its 
attorney general, and also comes The State of Kentucky, by its solicitor, Richard 
H. Cunningham, and said parties advise and inform the Court that in accordance 
with the opinion and order hereinbefore entered in that behalf they have agreed 
upon the following-named gentlemen to be suggested to this Court as commis- 
sioners, as stated and set forth in said opinion and order, viz.: Gustave V. 
Menzies, of Mount Vernon, Ind.; Gaston M. Alves, of Henderson, Ky., and 
Col. Amos Stickney, of the Engineer Corps of the United States Army; and the 
Court, being fully advised in the premises, does now order and decree that the 
above-named Gustave V. Menzies, Gaston M. Alves, and Amos Stickney be, and 
they are hereby, appointed commissioners to ascertain and run the boundary 
line between the said States of Indiana and Kentucky as designated in the said 
opinion of this Court heretofore entered herein, and to report to this Court 
with all reasonable dispatch their doings in that behalf. It is further ordered 
by the Court that duly certified copies of this order shall be forthwith issued by 
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the clerk of this Court, under his hand and seal, to each of the above-named 

commissioners, and before entering upon the discharge of their duties as 
*277 such commissioners, they and * each of them shall be and appear before 

either the clerk of this Court or the clerk of the United States Circuit Court 
within and for either the district of Indiana, Kentucky, or Ohio and take an oath 
faithfully to discharge the duties required of them as such commissioners, which 
oaths shall be transmitted to and filed with the clerk of this court and in this 


cause.” 
1 


Mr. William A. Ketcham, Attorney General of the State of Indiana, for 


plaintiff. 
Mr. Richard H. Cunningham for defendant. 
THE CHIEF JUSTICE. 


This cause coming on on the application of the State of Indiana, by its 
attorney general, and of the State of Kentucky, by its solicitor, Richard H. 
Cunningham, for the appointment of commissioners herein, in accordance with 
the opinion, judgment, and decree hereinbefore filed and entered, and the court 
being advised and informed by said parties that they have agreed upon the fol- 
lowing-named gentlemen to be suggested to this court for such appointment, 
viz.: Gustave V. Menzies, of Mount Vernon, Indiana; Gaston M. Alves, of 
Henderson, Kentucky; and Col. Amos Stickney, of the Engineer Corps of the 
United States Army; and the court, being fully advised in the premises, does 
now order and decree that the above-named Gustave V. Menzies, Gaston M. 
Alves, and Amos Stickney be, and they are hereby, appointed commissioners to 
ascertain and run the boundary line between the said States of Indiana and 
Kentucky as designated in the said opinion of this court heretofore filed, and 
judgment and decree heretofore entered herein, and to report to this court with 
all reasonable dispatch their doings in that behalf. It is further ordered by the 
court that duly certified copies of this order shall be forthwith issued by the 
clerk of this court, under his hand and the seal of the court, to each of the 

above-named commissioners, and before entering upon the discharge of 
*278 their duties as such commissioners they, and * each of them, shall be and 

appear before either the clerk of this court or the clerk of the United States 
Circuit Court within and for either the District of Indiana, Kentucky, or Ohio and 
take an oath faithfully to discharge the duties required of them as such com- 
missioners, which oaths shall be forthwith transmitted to and filed with the clerk 
of this court and in this cause.? 


1For the succeeding phase of this case see Indiana y. Kentucky (163 U. S. 520), post, 
p. 1235.—Editor. 
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United States v. State of New York. 
State of New York v. United States. 


Supreme Court of the United States, 1896. 
[160 United States, 598.] 


Any claim made against an Executive Department, “involving disputed facts or controverted 
questions of law, where the amount in controversy exceeds three thousand dollars, or 
where the decision will affect a class of cases, or furnish a precedent for the future 
action of any Executive Department in the adjustment of a class of cases, without re- 
gard to the amount involved in the particular case, or where any authority, right, privi- 
lege or exemption is claimed or denied under the Constitution of the United States,” 
may be transmitted to the Court of Claims by the head of such Department under Rev. 
Stat., § 1063, for final adjudication; provided, such claim be not barred by limitation, 
and be one of which, by reason of its subject-matter and character, that court could 

take judicial cognizance at the voluntary suit of the claimant. 

*599 Any claim embraced by Rev. Stat., § 1063, without regard to its amount, and * whether 

the claimant consents or not, may be transmitted under the act of March 3, 1883, 
c. 116, to the Court of Claims by the head of the Executive Department in which it is 
pending, for a report to such Department of facts and conclusions of law for “its guid- 
ance and action.” 

Any claim embraced by that section may, in the discretion of the Executive Department in 
which it is pending, and with the expressed consent of the plaintiff, be transmitted to 
the Court of Claims, under the act of March 3, 1887, c. 359, without regard to the 
amount involved, for a report, merely advisory in its character, of facts or conclusions 
of law. 

In every case, involving a claim of money, transmitted by the head of an Executive De- 
partment to the Court of Claims under the act of March 3, 1883, c. 116, a final judgment 
or decree may be rendered when it appears to the satisfaction of the court, upon the 
facts established, that the case is one of which the court, at the time such claim was 
filed in the Department, could have taken jurisdiction, at the voluntary suit of the claim- 
ant, for purposes of final adjudication. 

Whether the words “or matter” in the second section of that act embrace any matters, ex- 
cept those involving the payment of money, and of which the Court of Claims under 
the statutes regulating its jurisdiction could, at the voluntary suit of the claimant, take 
cognizance for purposes of final judgment or decree, is not considered. 

As the claim of the State of New York, the subject of controversy in this case, was pre- 
sented to the Treasury Department before it was barred by limitation, its transmission 
by the Secretary of the Treasury to the Court of Claims for adjudication was only a 
continuation of the original proceeding commenced in that Department in 1862; and the 
delay by the Department in disposing of the matter before the expiration of six years 
after the cause of action accrued, could not impair the rights of the State. 

The $91,320.84 paid by the State of New York for interest upon its bonds issued in 1861 to 
defray the expenses to be incurred in raising troops for the national defense was a prin- 
cipal sum which the United States agreed to pay, and not interest within the meaning 
of the rule prohibiting the allowance of interest accruing upon claims against the United 
States prior to the rendition of judgment thereon. 

The claim of the State of New York for money paid on account of interest to the commis- 
sioners of the Canal Fund, is not one against the United States for interest as such, but 
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is a claim for costs, charges and expenses properly incurred and paid by the State in 
aid of the general government, and is embraced by the act of Congress declaring that 
the States would be indemnified by the general government for money so expended. 


THE case is stated in the opinion. 


*600 Mr. David B. Hill for the State of New York. Mr. T. * E. Hancock, - 
Attorney General of the State of New York, was on his brief. 


Mr. Assistant Attorney General Whitney for the United States. Mr. As- 
sistant Attorney General Dodge was on the brief. 


Mr. Justice Harvan delivered the opinion of the court. 


On the 3d day of January, 1889, the Secretary of the Treasury transmitted 
to the Court of Claims all the papers and vouchers relating to a claim of the 
State of New York against the United States, then pending in the Treasury 
Department, for interest paid on money borrowed and expended in enrolling, 
subsisting, clothing, supplying, arming, and equipping troops for the suppres- 
sion of the rebellion of 1861. That claim, the Secretary certified, involved con- 
troverted questions of law, and exceeded three thousand dollars in amount. 
The communication accompanying the papers stated that the case was trans- 
mitted to the Court of Claims under and by authority of section 1063 of the 
Revised Statutes, to be there proceeded in according to law. 

In further prosecution of this claim, the State promptly filed its petition 
in the court below and asked judgment against the United States for the sum 
of $131,188.02 with interest from the first day of July, 1862, together with such 
other relief as would be in conformity with law. 

This claim was based on the act of Congress of July 27, 1861, c. 21, pro- 
viding that “the Secretary of the Treasury be, and he is hereby directed, out 
of any money in the Treasury not otherwise appropriated, to pay to the Gov- 
ernor of any State, or to his duly authorized agents, the costs, charges, and ex- 
penses properly incurred by such State for enrolling, subsisting, clothing, sup- 
plying, arming, equipping, paying, and transporting its troops employed in aid- 
ing to suppress the present insurrection against the United States, to be settled 
upon proper vouchers to be filed and passed upon by the proper accounting 

officers of the Treasury.” 12 Stat. 276. 
*601 By a joint resolution of Congress, approved March 8, 1862, * it was 
declared that the above act should be construed “to apply to expenses in- 
curred as well after as before the date of the approval thereof.” 12 Stat. 615. 

Before July 4, 1861, the State of New York—pursuant to a statute passed 
by its legislature April 15, 1861, c. 277—enlisted, enrolled, armed, equipped, 
and caused to be mustered into the military service of the United States for the 
period of two years or during the war thirty thousand troops to be employed 
in suppressing the rebellion. That statute provided that all expenditures for 
arms, supplies or equipments necessary for such forces should be made under 
the direction of the Governor and other named officers, and that the moneys 
therefor should, on the certificate of the Governor, be drawn from the treasury 
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on the warrant of the comptroller in favor of such person or persons as from 
time to time were designated by the Governor; and the sum of $3,000,000, or so 
much thereof as was necessary, was appropriated out of any moneys in the 
treasury not otherwise appropriated to defray the expenses authorized by that 
act, or any other expenses of mustering the militia of the State or any part 
thereof into the service of the United States. That act also imposed, for the 
fiscal year commencing on the Ist day of October, 1861, a state tax to meet the 
expenses authorized, not to exceed two mills on each dollar of the valuation 
of real and personal property in the State. Laws of N. Y. 84th Session, 1861, 
page 634. 

There was no money in the treasury of the State in 1861 that had not been 
specifically appropriated for the expenses of the state government; none that 
could have been used to defray the expenses of enlisting, enrolling, arming, 
equipping, and mustering troops into the service of the United States. 

Under the laws of the State the moneys authorized to be raised by the 
act of April 15, 1861, did not reach the state treasury and were not available 
for use until the months of April and May, 1862. 

The total state tax rate fixed at the session of the legislature beginning on the 

first Tuesday in January, 1861, was 3% mills, of which 1% mills was the 
*602 amount authorized by the above * statute of 1861. The moneys realized 
from this tax were paid into the state treasury during the year 1862. 

The State had no other means of raising the money required for the pur- 
pose of immediately defraying the expenses of enlisting, enrolling, arming, 
equipping, and mustering in such troops, except by borrowing money in antici- 
pation of the collection of its taxes; and between June 3, 1861, and July 2, 1861, 
in order to provide for the public defence, it issued bonds in anticipation of 
such taxes to the amount of $1,250,000, payable on July 1, 1862, except that 
$100,000 was made payable June 1, 1862, at the rate of seven per cent per 
annum, which at that time was the legal rate of interest under the laws of the 
State. 

The issuing of these bonds was necessary for the purpose of providing 
the money required, and upon their sale the full amount of their face value 
was received and was used and applied by the State, together with other moneys, 
in raising troops. The entire sum so expended between the 23d day of April, 
1861, and the lst day of January, 1862, was $2,873,501.19 exclusive of interest 
upon the bonds or loans made by the State for that purpose. 

In addition to the above sums, the State during the years 1861 and 1862 
paid, on account of interest that accrued on its bonds issued in anticipation of 
the tax for the public defence, the sum of $91,320.84. 

By a statute of New York of April 12, 1862, the legislature specifically 
appropriated the sum of $1,250,000 for the redemption of comptroller’s bonds 
issued for loans in anticipation of the tax imposed by the act of April 15, 1861, 
c. 192, and the additional sum of $91,320.84 for the payment of the accruing 
interest on those bonds. Laws of N. Y. 1862, 85th Session, 364. 

Of the remainder of the above sum of $2,873,501.19 necessarily expended 
by the State of New York for the purpose stated, between April 23, 1861, and 
January 1, 1862, after deducting the amount of $1,250,000 raised by issuing 
bonds, $1,623,501.19 was taken from the Canal Fund of the State. That Fund, 
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*603 under the constitution of the State, was a Sinking * Fund for the ultimate 
payment of what is known as the canal debt. Const. N. Y. 1846, Art. VI, 
Sec: i: 

Under the tax rate of 1860 there had been levied and collected and paid 
into the treasury of the State the sum of $2,039,663.06 for the benefit of and 
to the credit of the Canal Fund. That sum reached the state treasury in April 
and May, 1861, subject to be invested by the state officers pursuant to the re- 
quirements of law and the constitution of the State, in securities for the benefit 
of the Canal Fund. On May 21, 1861, the lieutenant governor, comptroller, 
treasurer, and the attorney general, constituting the commissioners of the Canal 
Fund, authorized the comptroller to use $2,000,000 of the Canal Fund moneys 
for military purposes until the lst of October next, and $1,000,000 until the Ist 
day of January, 1862, at five per cent; and of this amount the sum of $1,623,- 
501.19 was used by the comptroller for the purpose of defraying the expenses. 
of raising and equipping such troops. The following was the order: “State 
of New York, Canal Department, Albany, May 21, 1861. The comptroller is 
to be permitted to use two millions of dollars of the Canal Fund moneys for 
military purposes until the first day of October next, when the commissioners 
of the Canal Fund will invest one million of dollars of the Canal Sinking Fund 
under section 1, article VII, in the tax levied for military purposes until the Ist 
of July, 1862, at five per cent, and the comptroller may use one million of 
dollars of the tax levied to pay interest on the $12,000,000 debt until the Ist 
of January, 1862, when the commissioners will, if they have the means, replace 
that or as large an amount as they may have the means to do it with from the 
toll of the next fiscal year, so as that the whole advance from the Canal Fund 
on account of the tax to be two millions of dollars. It is understood the comp- 
troller will retain the taxes now in process of collection for canal purposes until 
the above investments are made, paying the funds five per cent interest there- 
for.” This order was signed by the commissioners of the Canal Fund. 

On December 28, 29, and 31, 1861, the United States repaid to the 

*604 State, on account of moneys so expended by the latter, * the sum of 
$1,113,000 which sum with interest was placed in the Canal Fund on April 

4, 1862. This left $510,501.19 unpaid of the moneys used from the Canal Fund. 

The amount of interest at 5 per cent. per annum on the moneys of the 
Canal Fund during the time it was used by the State in raising troops was 
$48,187.13. But during the same time the State had received interest on por- 
tions of those moneys, while it was lying in bank unused, to the amount of 
$8319.95, and the net deficiency of the State on account of interest on such 
moneys during the period when they were so used was $39,867.18, which sum 
was paid into the Canal Fund from the state treasury. 

The total amount paid by the State for interest upon its bonds issued in 
anticipation of the tax for the public defence, and upon the moneys of the 
Canal Fund used for the purpose of defraying the expenses of raising and 
equipping troops, was $131,188.02. No part of that sum has been paid by the 
United States. 

The moneys above specified as actually expended by the State of New 
York were necessarily expended for the purpose of enlisting, enrolling, subsist- 
ing, clothing, supplying, arming, equipping, paying, and transporting such troops 
and causing. them to be mustered irto the military service of the United States, 
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and were so paid and expended at the request of the civil and military authori- 
ties of the United States. 

Prior to January 3, 1889, the State had presented, from time to time, 
various claims and accounts to the Treasury Department of the United States 
for charges and expenses incurred by it in enlisting, enrolling, arming, equip- 
ping, and mustering troops into the military service of the United States. 
Those claims amounted in the aggregate to $2,950,479.46, and included charges 
for all the moneys paid and placed as hereinbefore specified. The department, 
from time to time, allowed thereon various sums aggregating $2,775,915.24, 
leaving a balance of $174,564.22 not allowed, and the claims for which were 
pending in the Department unadjusted when this case was transmitted to the 

Court of Claims on the 3d day of January, 1889. Of that sum of 
*605 $174,564.22 the sums * hereinbefore specified, amounting to $131,188.02, 
constituted a part. 

The claim of the State for expenditures in furnishing troops with clothing 
and munitions of war was filed in the Treasury Department in May, 1862, and 
included the above items of interest. The claim for interest has from that 
time been suspended in the Department, and was so suspended at the time it 
was transmitted to the Court of Claims. 

The court, after finding the facts substantially as above stated, gave judg- 
ment in favor of the State for $91,320.84, on account of interest paid upon 
its bonds issued in anticipation of taxes imposed for the public defence. From 
that judgment the United States appealed. The State also appealed, and claims 
that it was entitled to judgment for the additional sum of $39,867.13 paid into 
what is called the Canal Fund as interest upon the moneys it had borrowed 
from that fund to be repaid with interest. 


The Government moved to dismiss the State’s appeal, its contention being 
that the judgment brought here by the State for review is not obligatory in 
character and appealable, but only ancillary and advisory. This motion as- 
sumes that the court below was without jurisdiction under existing legislative 
enactments to render a final judgment, reviewable by this court, upon any 
claim, whatever its amount, made against an Executive Department and trans- 
mitted to the Court of Claims to be there proceeded in according to law. 

We recognize the importance of the question thus presented, and have 
bestowed upon it the most careful consideration. Its solution can be satisfac- 
torily reached only by an examination of the various statutes regulating the 
jurisdiction of the Court of Claims, including those known as the Bowman act 
of March 3, 1883, c. 116, 22 Stat. 485, and the Tucker act of March 3, 1887, 
c. 359, 24 Stat. 505. 

By the act of Congress of July 27, 1861, c. 21, the Secretary of the Treas- 
ury was directed, out of any money in the Treasury not otherwise appropriated, 

and upon vouchers to be passed upon by the accounting officers of that De- 
*606 partment, to pay the * costs, charges, and expenses properly incurred by any 

State in enrolling, subsisting, clothing, supplying, arming, equipping, paying, 
and transporting its troops to be employed in suppressing the rebellion of 1861. 
Pe Stat. 92/6: 

The claim of New York was founded on the above act of Congress of 
July 27, 1861, if not on contract with the United States. It was transmitted by 
the Secretary of the Treasury to the Court of Claims under section 1063 of 
the Revised Statutes as one involving controverted questions of law. 
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By the act of June 25, 1868, c. 71, § 7, the jurisdiction of the Court of 
Claims was enlarged so as to embrace several classes of claims that might be 
transmitted to it by the head of an Executive Department for adjudication. 
L5eotat.¢79,-76; 

The provisions of that act were preserved in section 1063 of the Revised 
Statutes which is as follows: “Sec. 1063. Whenever any claim is made against 
any Executive Department, involving disputed facts or controverted questions 
of law, where the amount in controversy exceeds three thousand dollars, or 
where the decision will affect a class of cases, or furnish a precedent for the 
future action of any Executive Department in the adjustment of a class of 
cases, without regard to the amount involved in the particular case, or where 
any authority, right, privilege, or exemption is claimed or denied under the 
Constitution of the United States, the head of such Department may cause 
such claim, with all the vouchers, papers, proofs, and documents pertaining 
thereto, to be transmitted to the Court of Claims, and the same shall be there 
proceeded in as if originally commenced by the voluntary action of the claim- 
ant; and the Secretary of the Treasury may, upon the certificate of any Au- 
ditor or Comptroller of the Treasury, direct any account, matter, or claim, of 
the character, amount, or class described in this section, to be transmitted, with 
all the vouchers, papers, documents, and proofs pertaining thereto, to the said 
court, for trial and adjudication: Provided, That no case shall be referred by 

any head of a Department unless it belongs to one of the several classes of 
*607 cases which, by reason of the subject-matter and character, * the said court 

might, under existing laws, take jurisdiction of on such voluntary action 
of the claimant.” 

It is clear that under this section no claim against an Executive Depart- 
ment, not otherwise described than as one “involving disputed facts or contro- 
verted questions of law,’ could be transmitted to the Court of Claims for 
adjudication unless the amount in controversy exceeded three thousand dol- 
lars. It is equally clear that that section did not make the amount jurisdic- 
tional where a claim of that class is transmitted as one the decision of which 
would affect a class of cases, or furnish a precedent for the action of the 
Executive Department in adjusting a class of cases, nor where any authority, 
right, privilege, or exemption was claimed or denied under the Constitution of 
the United States. But, as bearing on the inquiry to be presently made whether 
that section was superseded by subsequent enactments, it should be here noted 
that there might be claims in the hands of an Auditor or of the Comptroller 
of the Treasury for examination, which in the first instance were to be passed 
on by some other Department than that of the Treasury. Claims of that spe- 
cial class could not be transmitted by the Secretary of the Treasury to the 
Court of Claims, under section 1063 of the Revised Statutes, for adjudication, 
except “upon the certificate of the Auditor or Comptroller of the Treasury,” 
having it under examination. This is indicated not only by the words of that 
section, but by sections 1064 and 1065, the first of which sections provides that 
“all cases transmitted by the head of any Department, or upon the certificate 
of any Auditor or Comptroller, according to the provisions of the preceding 
section, shall be proceeded in as other cases pending in the Court of Claims, 
and shall, in all respects, be subject to the same rules and regulations ;” and the 
latter, that “the amount of any final judgment or decree rendered in favor of 
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the claimant, in any case transmitted to the Court of Claims under the two 
preceding sections, shall be paid out of any specific appropriation applicable to 
the case, if any such there be; and where no such appropriation exists, the 
judgment or decree shall be paid in the same manner as other judgments of 
the said court.” 
*608 We come now to what is known as the Bowman act of March 3, 1883, 
c. 116, entitled “An act to afford assistance and relief to Congress and the 
Executive Departments in the investigation of claims and demands against the 
Government.” 22 Stat. 485. 

By the first section of that act it is provided: “Sec. 1. Whenever a claim 
or matter is pending before any committee of the Senate or House of Repre- 
sentatives, or before either House of Congress, which involves the investiga- 
tion and determination of facts, the committee or House may cause the same, 
with the vouchers, papers, proofs, and documents pertaining thereto, to be 
transmitted to the Court of Claims of the United States, and the same shall 
there be proceeded in under such rules as the court may adopt. When the 
facts shall have been found, the court shall not enter judgment thereon, but 
shall report the same to the committee or to the House by which the case was 
transmitted for its consideration.” 

The second section is in these words: “Sec. 2. When a claim or matter 
is pending in any of the Executive Departments which may involve contro- 
verted questions of fact or law, the head of such Department may transmit the 
same, with the vouchers, papers, proofs, and documents pertaining thereto, to 
said court, and the same shall be there proceeded in under such rules as the 
court may adopt. When the facts and conclusions of law shall have been 
found, the court shall not enter judgment thereon, but shall report its findings 
and opinions to the Department by which it was transmitted for its guidance 
and action.” 

As the Bowman act contains no words of express repeal, the question 
arises whether, by necessary implication, its second section superseded section 
1063 of the Revised Statutes, in respect of claims transmitted by an Executive 
Department to the Court of Claims. ; 

The Court of Claims was required by section 1063 of the Revised Statutes 
to adjudicate any claim, properly transmitted from an Executive Department, 

-by a final judgment, while the Bowman act prohibited any judgment being 
*609 entered for * or against a claim transmitted under that act; the duty of the 

court, in cases involving controverted questions of fact or law, transmitted 
to and heard by it under the Bowman act, being only to report its findings of fact 
and conclusions of law to the proper Department, for “its guidance and action.” 

It is, nevertheless, suggested that the Bowman act, although without words 
of repeal, covers the entire subject of claims involving controverted questions 
of fact or law that may be transmitted to the Court of Claims from an Execu- 
tive Department, and, it is argued, that we must apply the rule that a prior 
statute is to be regarded as repealed or modified where “‘the last statute is so 
broad in its terms and so clear and explicit in its words as to show that it was 
intended to cover the whole subject, and, therefore, to displace the prior stat- 
ute.” Frost v. Wenie, 157 U. S. 46, 58. 

If that act be held to have displaced the whole of section 1063 of the 
Revised Statutes (except the clause relating to claims transmitted by the Sec- 
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retary of the Treasury, upon the certificate of an Auditor or of the Comptrol- 
ler of the Treasury) the result would be that after its passage the Court of 
Claims was wholly without jurisdiction to render judgment on any claim for 
money transmitted from an Executive Department, whatever its nature or 
amount. Such a construction would exclude from judicial cognizance by that 
court not only claims exceeding $3000 in amount, and specifically designated as 
claims involving controverted questions of law and fact, but even claims the 
determination of which would affect a class of cases, or furnish a precedent 
for the future action of an Executive Department, and claims that involved an 
authority, right, privilege, or exemption asserted or denied under the Constitu- 
tion of the United States. Congress, when it passed the Bowman act, must 
have had in view the provisions of section 1063 of the Revised Statutes under 
which the Court of Claims had so long exercised jurisdiction of claims for 
money made against an Executive Department and transmitted to that court 
for final adjudication. As the Bowman act makes no reference to that sec- 

tion, and contains no words of repeal, we cannot suppose that Congress 
*610 intended to take from the * Court of Claims jurisdiction to render judgment 

in cases coming before it under the Revised Statutes. The object of that 
act is expressed in its title, and was to afford assistance and relief to Congress and 
the Executive Departments in the investigation of claims and demands against 
the Government. To that end, and in respect of claims and demands involv- 
ing controverted questions of fact or law and pending in the Executive Depart- 
ments, authority was given to the heads of such Departments upon their own 
motion, and whether the claimant desired it or not, to obtain, for their “guid- 
ance and action,” findings of fact and conclusions of law, without regard to 
the amount involved. Billings v. United States, 23 C. Cl. 166, 174. Neither 
expressly nor by necessary implication did that act take from an Executive 
Department the right to send to the Court of Claims, for final adjudication, any 
claim made against it that was embraced by section 1063 of the Revised Stat- 
utes. So far as the Bowman act related to claims for money pending in an 
Executive Department it only authorized the head of the Department to send 
them to that court for a report of facts and conclusions that would 
not have the force of a judgment reviewable by this court. In 
this view, there is no conflict between the Bowman act and the Re- 
vised Statutes. As there are no words of repeal in the Bowman act, we have 
given it such construction as will make it consistent with previous legislation, 
and thus avoid the abrogation of existing statutes which Congress had not re- 
pealed either expressly or by necessary implication. The second section of 
the Bowman act should be construed as if it were a proviso to section 1063 of 
the Revised Statutes. Thus construed the later statute is not in conflict with 
the earlier one. 

We turn now to the act of March 3, 1887, c. 359, known as the Tucker 
act, entitled “An act to provide for the bringing of suits against the Government 
of the United States.” 24 Stat. 505. 

The first section of that act gives the Court of Claims original jurisdiction to 

hear and determine all claims founded upon the Constitution of the United 
*611 States or any law of Congress, * except for pensions, or upon any regulation 
of an Executive Department, or upon any contract, expressed or implied, 
with the Government of the United States, or for damages, liquidated or unliqui- 
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dated, in cases not sounding in tort, in respect of which claims the party would 
be entitled to redress against the United States either in a court of law, equity, 
or admiralty if the United States were suable: nothing, however, in that sec- 
tion to be construed as giving to any of the courts mentioned in the act juris- 
diction to hear and determine claims growing out of the late Civil War, and 
commonly known as “war claims,’”’ nor other claims theretofore rejected, or re- 
ported on adversely by any court, Department, or commission authorized to 
hear and determine the same. Jurisdiction was also given of all set-offs, coun- 
terclaims, claims for damages, whether liquidated or unliquidated, or other 
demands whatsoever on the part of the Government of the United States 
against any claimant. It also provided that no suit against the Government of 
the United States should be allowed under that act unless the same was brought 
within six years after the right accrued for which the claim is made. 

Other sections of that act are as follows: 

“Sec. 12. Then when any claim or matter may be pending in any of the 
Executive Departments which involves controverted questions of fact or law, 
the head of such Department, with the consent of the claimant, may transmit 
the same, with the vouchers, papers, proofs, and documents pertaining thereto, 
to said Court of Claims, and the same shall be there proceeded in under such 
rules as the court may adopt. When the facts and conclusions of law shall 
have been found, the court shall report its findings to the Department by which 
it was transmitted. 

“Sec. 13, That in every case which shall come before the Court of Claims, 
or is now pending therein, under the provisions of an act entitled ‘An act to 
afford assistance and relief to Congress and the Executive Departments in the 
investigation of claims and demands against the Government,’ approved March 

third, eighteen hundred and eighty-three [the Bowman act], if it shall ap- 
*612 pear to the satisfaction of the court, * upon the facts established, that it has 

jurisdiction to render judgment or decree thereon under existing laws or 
under the provisions of this act, it shall proceed to do so, giving to either party 
such further opportunity for hearing as in its judgment justice shall require, and 
report its proceedings therein to either House of Congress or to the Depart- 
ment by which the same was referred to said court.’ By its sixteenth section 
all laws and parts of laws inconsistent with that act were repealed. 

What is the scope of the twelfth section of the Tucker act? Did that sec- 
tion supersede section 1063 of the Revised Statutes, or section two of the 
Bowman act? 

It is difficult to tell what was intended by the words “with the consent of 
the claimant,” in the twelfth section of the Tucker act. If Congress intended 
that no claim, large or small in amount, involving controverted questions of fact 
or law, and pending in an Executive Department, should be transmitted to the 
Court of Claims, except with the consent of the claimant, that intention would 
have been expressed in words that could not have been misunderstood; for that 
court had long exercised jurisdiction in cases of that kind. But, in view of the 
words used, no such purpose can be imputed to Congress. The Tucker act 
cannot be held to have taken the place of section two of the Bowman act; for 
section thirteen of the Tucker act distinctly provides for judgment in every 
case then pending in or which might come before the Court of Claims under 
the Bowman act, of which that court could have taken judicial cognizance if 
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the case had been commenced originally by suit instituted in that court by the 
claimant. That Congress did not intend to supercede the Bowman act is made 
still more apparent by the fourteenth section of the Tucker act, declaring “that 
whenever any bill, except for a pension, shall be pending in either House of 
Congress providing for the payment of a claim against the United States, legal 
or equitable, or for a grant, gift, or bounty to any person, the house in which 
such bill is pending may refer the same to the Court of Claims, who shall pro- 
ceed with the same in accordance with the provisions of the act approved 
*613 March third, eighteen hundred and eighty-three, entitled ‘An * act to afford 
assistance and relief to Congress and the Executive Departments in the in- 
vestigation of claims and demands against the Government,’ [the Bowman act] 
and report to such House the facts in the case and the amount, where the same 
can be liquidated, etc.” It thus appears that any bill, except for a pension, in 
either House of Congress, providing for the payment of a claim against the 
United States, legal or equitable, or for a grant, gift, or bounty to any person, 
may be transmitted to the Court of Claims, to be proceeded in, not, let it be 
observed, under the Tucker act, but under the Bowman act of March 3, 1883, 
and to report the facts, etc., to such House. It is impossible, therefore, to hold 
that the Tucker act displaced or repealed the second section of the Bowman act. 
In our opinion the twelfth section of the Tucker act should be construed 
as not referring to claims which an Executive Department, proceeding under 
section 1063 of the Revised Statutes, seeks to have finally adjudicated by the 
Court of Claims, nor to claims described in that section, in respect of which 
the Department, upon its own motion, and whether the claimant consents or 
not, desires from that court a report under the Bowman act, of facts and law 
for its guidance and action. It refers only to claims which the head of an 
Executive Department, with the expressed consent of the claimant, may send 
to the Court of Claims in order to obtain a report of facts and law which the 
Department may regard as only advisory. It no doubt often happened that 
the head of a Department did not desire action by the Court of Claims in 
relation to a particular claim, but, in order to meet the wishes of the claimant, 
was willing to have a finding by that court which was not followed by a judg- 
ment, nor by any report for the guidance and action of the Department. So 
that section 1063 of the Revised Statutes, the second section of the Bowman 
act, and the twelfth section of the Tucker act may be regarded as parts of one 
general system, covering different states of case, and standing together with- 
out conflict in any essential particular. ‘ 
*614 The claim of New York, being for money and founded on * an act of 
Congress, was within the general jurisdiction of the Court of Claims. If not 
barred by limitation it could, in the discretion of the Secretary of the Treasury, 
have been transmitted or certified to the Court of Claims under the Bowman 
act after its passage for a finding of facts or law, and that court, when the 
Tucker act came into operation, could, under its thirteenth section, have ren- 
dered a final judgment, sending, however, to the Treasury Department a report 
of its proceedings. But the Secretary of the Treasury, in the exercise of an 
authority given him by statute and never withdrawn, chose to certify or trans- 
mit this claim to the Court of Claims, under section 1063 of the Revised Stat- 
utes, for final adjudication. 
Touching the suggestion that the twelfth section of the Tucker act entirely 
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superseded the second section of the Bowman act, it may be further observed 
that the Tucker act repeals only such previous statutes as were inconsistent 
with its provisions. ‘There is no inconsistency between the sections just named; 
one, as we have said, the second section of the Bowman act, relating to claims 
involving controverted questions of fact or law, which an Executive Depart- 
ment may transmit to the Court of Claims without consulting the wishes of the 
claimant, in order to obtain a report of facts and law for its guidance and 
action; the other, the twelfth section of the Tucker act, relating to claims of 
the same class transmitted to that court with the expressed consent of the 
claimant in order to obtain a report of facts and law that would be only ad- 
visory in its character. 

The object of the thirteenth section of the Tucker act is quite apparent. 
A case transmitted under the Bowman act is, we have seen, one in which the 
findings of fact and law are made for the guidance and action of the Executive 
Department from which it came, and, therefore, a rendition of judgment, in 
such a case, if it be one of which the court could at the outset have taken cogni- 
zance at the voluntary suit of the claimant, would be a saving of time for all 

concerned. If the cases embraced by the twelfth section of the Tucker act 
*615 were only those provided for by the second section of the * Bowman act, 

the thirteenth section of the Tucker act, authorizing a final judgment or de- 
cree where the claim was one of which the court could originally have taken juris- 
diction for purposes of final adjudication, would not have made special refer- 
ence to cases coming before the Court of Claims under the Bowman act. 

Our conclusions, then, as to the several statutes under examination, so 
far as they relate to claims pending in an Executive Department, are— 

First. Any claim made against an Executive Department, “involving dis- 
puted facts or controverted questions of law, where the amount in controversy 
exceeds three thousand dollars, or where the decision will affect a class of 
cases, or furnish a precedent for the future action of any Executive Depart- 
ment in the adjustment of a class of cases, without regard to the amount in- 
volved in the particular case, or where any authority, right, privilege or exemp- 
tion is claimed or denied under the Constitution of the. United States,” may 
be transmitted to the Court of Claims by the head of such department under 
section 1063 of the Revised Statutes for final adjudication; provided, such 
claim be not barred by limitation, and be one of which, by reason of its subject- 
matter and character, that court could take judicial cognizance at the voluntary 
suit of the claimant. 

Second. Any claim embraced by section 1063 of the Revised Statutes, 
without regard to its amount, and whether the claimant consents or not, may 
‘be transmitted under the Bowman act to the Court of Claims by the head of 
the Executive Department in which it is pending, for a report to such depart- 
ment of facts and conclusions of law for “its guidance and action.” 

Third. Any claim embraced by that section may, in the discretion of the 
Executive Department in which it is pending, and with the expressed consent 
of the plaintiff, be transmitted to the Court of Claims, under the Tucker act, 
without regard to the amount involved, for a report, merely advisory in its 

character, of facts or conclusions of law. 
*616 Fourth. In every case, involving a claim of money, transmitted * by the 


1168 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


head of an Executive Department to the Court of Claims under the Bowman 
act, a final judgment or decree may be rendered when it appears to the satis- 
faction of the court, upon the facts established, that the case is one of which 
the court, at the time such claim was filed in the department, could have taken 
jurisdiction, at the voluntary suit of the claimant, for purposes of final adjudi- 
cation. 

Whether the words ‘‘or matter” in the second section of the Bowman act 
embrace any matters, except those involving the payment of money, and of 
which the Court of Claims under the statutes regulating its jurisdiction could, 
at the voluntary suit of the claimant, take cognizance for the purposes of final 
judgment or decree, need not be now considered. 

It results that as the claim of New York exceeded three thousand dollars, 
and was certified under section 1063 of the Revised Statutes as one involving 
controverted questions of law, the court below had jurisdiction to proceed to 
a final judgment, unless, as suggested by the Assistant Attorney General, the 
claim when transmitted to the Court of Claims by the Secretary of the Treas- 
ury was barred by limitation. 

At the time the claim of New York was filed in the Treasury Department 
there was no statute of limitations in force expressly applicable to cases in the 
Court of Claims. But by the act of March 3, 1863, c. 92, § 10, it was provided 
that (with certain exceptions that have no application to this case) every claim 
against the United States, cognizable by the Court of Claims, should be barred 
unless the petition setting forth a statement of it was filed in or transmitted to 
that court within six years after the claim first accrued; claims that had ac- 
crued before the passage of that act not to be barred, if filed or transmitted as 
above stated, within three years after the passage of the act. 12 Stat. 765, 767. 
This limitation of six years was preserved in the Revised Statutes and in the 
Tucker act, Rey. stat, § 1069.24 Stat. 505: 

Was the claim of New York barred because more than six years passed after 

it accrued before it was transmitted to the Court of Claims? In Finn v. 
*617 United States, 123 U.S. 227, 232, * this court said: “The general rule that 

limitation does not operate by its own force as a bar, but is a defense, and 
that the party making such a defense must plead the statute if he wishes the bene- 
fit of its provisions, has no application to suits in the Court of Claims against the 
United States. An individual may waive such a defence, either expressly or 
by failing to plead the statute; but the Government has not expressly or by» 
implication conferred authority upon any of its officers to waive the limitation 
imposed by statute upon suits against the United States in the Court of Claims. 
Since the Government is not liable to be sued, as of right, by any claimant, and 
since it has assented to a judgment being rendered against it only in certain 
classes of cases, brought within a prescribed period after the cause of action 
accrued, a judgment in the Court of Claims for the amount of a claim which 
the record or evidence shows to be barred by the statute, would be erroneous.” 
To the same effect was DeArnaud v. United States, 151 U. S. 483, 495. 

But, in United States v. Lippitt, 100 U. S. 663, 668, 669, where the ques- 
tion was whether a claim that accrued in 1864, and which was presented to the 
War Department in 1865, and in 1878 was transmitted to the Court of Claims 
as one involving controverted questions of law, the decision whereof would 


UNITED STATES V. STATE OF NEW YORK 1169 


affect a class of cases, the court said: “Limitation is not pleadable in the 
Court of Claims, against a claim cognizable therein, and which has been re- 
ferred by the head of an Executive Department for its judicial determination, 
provided such claim was presented for settlement at the proper department 
within six years after it first accrued, that is, within six years after suit could 
be commenced thereon against the Government. Where the claim is of such 
a character that it may be allowed and settled by an Executive Department, or 
may, in the discretion of the head of such department, be referred to the Court 
of Claims for final determination, the filing of the petition should relate back 
to the date when it was first presented at the department for allowance and 

settlement. In such cases, the statement of the facts, upon which the claim 
*618 rests, in the forms of a petition, is only another mode of asserting * the 

same demand which had previously and in due time been presented at the 
proper department for settlement. These views find support in the fact that the act 
of 1868 describes claims presented at an Executive Department for settlement, 
and which belong to the classes specified in its seventh section, as cases which 
may be transmitted to the Court of Claims. ‘And all the cases mentioned in 
this section, which shall be transmitted by the head of any Executive Depart- 
ment, or upon the certificate of any auditor or comptroller, shall be proceeded 
in as other cases pending in said court, and shall, in all respects, be subject to 
the same rules and regulations,’ with right of appeal. The cases thus trans- 
mitted for judicial determination are, in the sense of the act, commenced 
against the Government when the claim is originally presented at the depart- 
ment for examination and settlement. Upon their transfer to the Court of 
Claims they are to be ‘proceeded in as other cases in said court.’”’ 

The same principle was recognized in Finn v. United States, 123 U. S. 
227, 232, in which case the court, referring to the act of 1863, limiting the time 
for bringing suits in the Court of Claims, also said: “The duty of the court, 
under such circumstances, whether limitation was pleaded or not, was to dis- 
miss the petition; for the statute, in our opinion, makes it a condition or qualifi- 
cation of the right to a judgment against the United States that—except where 
the claimant labors under some of the disabilities specified in the statutes—the 
claim must be put in suit by the voluntary action of the claimant, or be presented 
to the proper department for settlement, within six years after suit could be 
commenced thereon against the Government.” 

Upon the authority of those cases we adjudge that as the claim of New 
York was presented to the Treasury Department before it was barred by limita- 
tion, its transmission by the Secretary of the Treasury to the Court of Claims 
for adjudication was only a continuation of the original proceeding commenced 
‘in that department in 1862. The delay by the department in disposing of the 

matter before the expiration of six years after the cause of action accrued, 
*619 could not impair the * rights of the State. Of course, if the claim had not 

been presented to the Treasury Department before the expiration of that 
period the Court of Claims could not have entertained jurisdiction of it. 

For the reasons we have stated the motion of the United States to dismiss 
the appeal of the State is denied, and we proceed to the examination of the 
case upon its merits. 

The entire sum for which the State asked judgment was $131,188.02, of 
which $91,320.84 represented the amount paid as interest on moneys borrowed 
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for the purpose of raising troops for the national defence, and for the repay- 
ment of which, with interest at seven per cent, the State executed its short- 
time bonds. The balance, $39,867.18, represented the amount paid as interest 
on moneys received by way of loan from the Canal Fund and applied by the 
State for the same purpose. 

On behalf of the Government it is contended that payment by the United 
States of the above sum of $91,320.84 is prohibited both by the statute, act of 
March 3, 1863, c. 92, 12 Stat. 765, Rev. Stat. § 1091, providing that interest 
shall not be allowed on any claim up to the time of the rendition of judgment 
thereon by the Court of Claims, unless upon a contract expressly stipulating 
for the payment of interest, and by the general rule based on grounds of public 
convenience, that interest “is not to be awarded against a sovereign govern- 
ment, unless its consent to pay interest has been manifested by an act of its 
legislature, or by a lawful contract of its executive officers.” United States v. 
North Carolina, 136 U. S. 211, 216; Angarica v. Bayard, 127 U. S. 251, 260. 

The allowance of the $91,320.84 would not contravene either the statute 
or the general rule to which we have adverted. The duty of suppressing armed 
rebellion having for its object the overthrow of the National Government, was 
primarily upon that Government and not upon the several States composing the 
Union. New York came promptly to the assistance of the National Govern- 

ment by enrolling, subsisting, clothing, supplying, arming, equipping, paying, 
*620 and transporting troops to be employed in putting down the rebellion. * Im- 

mediately after Fort Sumter was fired upon, its legislature passed an act 
appropriating $3,000,000, or so much thereof as was necessary, out of any moneys 
in its treasury not otherwise appropriated, to defray any expenses incurred for 
arms, supplies, or equipments for such forces as were raised in that State and mus- 
tered into the service of the United States. In order to meet the burdens imposed 
by this appropriation, the real and personal property of the people of New York 
were subjected to taxation. When New York had succeeded in raising thirty 
thousand soldiers to be employed in suppressing the rebellion, the United States, 
well knowing that the national existence was imperilled, and that the earnest 
cooperation and continued support of the States was required in order to main- 
tain the Union, solemnly declared by the act of 1861, that “the costs, charges, 
and expenses properly incurred” by any State in raising troops to protect the 
authority of the nation, would be met by the General Government. And to remove 
any possible doubt as to what expenditures of a State would be so met, the act 
of 1862 declared that the act of 1861 should embrace expenses incurred before, 
as well as after, its approval. It would be a reflection upon the patriotic motives 
of Congress if we did not place a liberal interpretation upon those acts, and give 
effect to what, we are not permitted to doubt, was intended by their passage. 
Before the act of July 27, 1861, was passed the Secretary of State of the United 
States telegraphed to the governor of New York, acknowledging that that State 
had then furnished fifty thousand troops for service in the war of the rebellion, 
and thanking the governor for his efforts in that direction. Andon July 25, 1861, 
Secretary Seward telegraphed: “Buy arms and equipments as fast as you can. 
We pay all.” And on July 27, 1861, that “Treasury notes for part advances will 
be furnished on your call for them.” On August 16, 1861, the Secretary of War 
telegraphed to the governor of New York: “Adopt such measures as may be 
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necessary to fill up your regiments as rapidly as possible. We need the men. 

Let me know the best the Empire State can do to aid the country in the 
*621 present emergency.” And on February 11, * 1862, he telegraphed: “The 

Government will refund the State for the advances for troops as speedily as 
the Treasurer can obtain funds for that purpose.” Liberally interpreted, it is clear 
that the acts of July 27, 1861, and March 8, 1862, created, on the part of the United 
States, an obligation to indemnify the States for any costs, charges, and expenses 
properly incurred for the purposes expressed in the act of 1861, the title of which 
shows that its object was “to indemnify the States for expenses incurred by them 
in defence of the United States.” 

So that the only inquiry is whether, within the fair meaning of the latter act, 
the words “costs, charges, and expenses properly incurred” included interest paid 
by the State of New York on moneys borrowed for the purpose of raising, sub- 
sisting, and supplying troops to be employed in suppressing the rebellion. We 
have no hesitation in answering this question in the affirmative. If that State 
was to give effective aid to the General Government in its struggle with the 
organized forces of rebellion, it could only do so by borrowing money suffi- 
cient to meet the emergency; for it had no money in its treasury that had not 
been specifically appropriated for the expenses of its own government. It could 
not have borrowed money any more than the General Government could have 
borrowed money, without stipulating to pay such interest as was customary in the 
commercial world. Congress did not expect that any State would decline to 
borrow and await the collection of money raised by taxation before it moved to 
the support of the nation. It expected that each loyal State would, as did New 
York, respond at once in furtherance of the avowed purpose of Congress, by 
whatever force necessary, to maintain the rightful authority and existence of 
the National Government. We cannot doubt that the interest paid by the State 
on its bonds, issued to raise money for the purposes expressed by Congress, con- 
stituted a part of the costs, charges, and expenses properly incurred by it for 
those objects. Such interest, when paid, became a principal sum, as between the 

State and the United States, that is, became a part of the aggregate sum 
*622 properly paid by the State for the United States. The principal and * inter- 

est, so paid, constitutes a debt from the United States to the State. It is as if 
the United States had itself borrowed the money, through the agency of the State. 
We therefore hold that the court below did not err in adjudging that the $91,320.84 
paid by the State for interest upon its bonds issued in 1861 to defray the expenses 
to be incurred in raising troops for the national defence was a principal sum 
which the United States agreed to pay, and not interest within the meaning of 
the rule prohibiting the allowance of interest accruing upon claims against the 
United States prior to the rendition of judgment thereon. 

The Court of Claims disallowed so much of the State’s demand as repre- 
sented interest paid by it on moneys borrowed from the Canal Fund. The instal- 
ment of interest paid into that Fund by the State was $48,187.13. But as the 
State itself earned interest to the amount of $8319.95 on a part of the money 
obtained by it from the commissioners of the Canal Fund, it only claimed $39,- 
867.18 on account of interest paid to that Fund. 

The Canal Fund was made by the constitution of the State a sinking fund for 
the ultimate liquidation of what is known as the canal debt of New York. In 
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April and May, 186i, $2,039,663.06 from the taxes of 1860 reached the treasury 
of the State, and under the constitution and laws of New York that amount should 
have been invested in securities for the benefit of the Canal Fund, and the in- 
terest derived from those securities paid into the Fund. The State was permitted 
to use a part of the above sum under an agreement by its officers that interest 
thereon at the rate of five per cent should be paid. It recognized and fulfilled 
that agreement, and now claims that the interest it so paid to the Canal Fund 
constituted a charge or expense properly incurred in raising, subsisting, and sup- 
plying troops to suppress the rebellion. 
We are of opinion that, so far as the question of the liability of the United 
States is concerned, there is, on principle, no difference between the claim for 
$91,320.84 and the claim for $39,867.18. We do not stop to inquire whether 
*623 the action * of the canal commissioners, in allowing the State to use a part 
of the moneys collected for the benefit of the Canal Fund, was strictly in 
accordance with law. Suffice it so say, that the Canal Fund was entitled to any in- 
terest earned upon moneys belonging to it, and fidelity to the constitution and laws 
of New York required the State to recognize that right in the only way it could 
at the time have been done, namely, by paying the interest that ought to have been 
realized by the commissioners of the Canal Fund, if they had invested in interest- 
paying securities the moneys they permitted the State to use for military pur- 
poses. If the Canal Fund money, used by the state comptroller to defray the 
expenses of raising and equipping troops, had been borrowed upon the bonds of 
the State sold in open market, the interest paid on such bonds would, for the 
reasons we have stated, be a just charge against the United States on account of 
expenses properly incurred by the State for the purposes expressed by Congress. 
And such would have been the result if the moneys of the Canal Fund had been 
invested by the commissioners directly in bonds of the State, bearing the same 
rate of interest that was paid to the commissioners of that fund. The substance 
of the transaction was that the State, for moneys that could not be legally appro- 
priated for the ordinary expenses of its own government, and which the law 
required to be so invested as to earn interest for the Canal Fund, used those 
moneys for military purposes, under an agreement by its officers, subsequently 
ratified by the State, to pay interest thereon. It was, in its essence, a loan to the 
State by the commissioners of the Canal Fund of money to be repaid with interest. 
The obligation of the United States to indemnify the State, on account of such 
payment, is quite as great as it would be if the transaction had occurred between 
the State and some corporation from which it borrowed the money. It is not 
the case of the State taking the money out of one pocket to supply a deficiency 
in another over which it had full power; for, although the moneys brought into 
its treasury by the collection of taxes were under its control, the State was 
*624 without power to manage and control taxes collected for * the Canal Fund, 
except as provided in its constitution and laws. It could not legally have be- 
come a party to any arrangement or agreement involving the use, without interest, 
of the moneys of the Canal Fund that had been set apart for the ultimate payment 
of the canal debt. . 
_ We are of opinion that the claim of the State for money paid on account 
of interest to the commissioners of the Canal Fund, is not one against the United 
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States for interest as such, but is a claim for costs, charges, and expenses properly 
incurred and paid by the State in aid of the General Government, and is embraced 
by the act of Congress declaring that the States would be indemnified by the 
General Government for moneys so expended. 


As the State was entitled to a larger sum than $91,320.84, the judgment is 
reversed, and the cause is remanded with directions for further pro- 
ceedings not inconsistent with this opinion. 


State of Missouri v. State of Iowa. 


Supreme Court of the United States, 1896. 
[160 United States, 688.] 


At the request of the parties, this court, after deciding where is the true and proper 
southern boundary line of the State of Iowa, appoints a commission to find and remark 
the same with proper and durable monuments. 


Tue State of Missouri, through its Attorney General, filed in this court in 
vacation its bill, in which, after setting forth the former proceedings had herein 
for the determination of the boundary line between it and the State of Iowa, 
which are reported in 6 How. 659, and 10 How. 1, it was further said: 

“Complainant states that it is highly important to the States of Iowa and 
Missouri that the question of boundary should be speedily and finally settled; 
that heretofore the peace of the people of the States of Missouri and Iowa, espe- 
cially in the county of Mercer, in the former, and the county of Decatur, in the 
latter, have been seriously disturbed in consequence of frequent conflicts of juris- 
diction arising from differences of opinion as to the location of the said state line 
between said counties. 

“Complainant further states that the State of Missouri has no adequate 
relief at law, and, as the controversy herein involves questions of jurisdiction and 
sovereignty, it is respectfully prayed that the State of lowa may be made a defen- 
dant in this proceeding, and that she may be permitted to answer the matters and 
things herein set forth, and upon a final hearing that the northern boundary line 
of the State of Missouri, it being the boundary line between the complainant and 
defendant, be by the order and decree of this court ascertained and established ; 
that the rights of possession, jurisdiction, and sovereignty of the State of Mis- 

souri to all the territory south of the line heretofore marked and run out by 
*689 said J. C. Sullivan * in 1816, remarked by the commissioners heretofore 
named in 1850, and approved by the decree of the Supreme Court of the 
United States rendered as aforesaid, be restored to said State of Missouri, and 
that said State of Missouri be quieted in her title thereto, and that the defendant, 
The State of Iowa, be forever enjoined and restrained from disturbing the said 
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State of Missouri, her officers and her citizens, in the full enjoyment and posses- 
sion of the territory lying south of said line, and that such other and further 
relief may be granted as the nature of the case may require.” 

_ The State of Iowa, by its Attorney General, filed its answer, denying some 
of the allegations in the bill, admitting others, making further averments on its 
own part, and concluding: 

“Said respondent, with the view to have an ultimate and final decision of 
the controversy, prays that this answer may also be treated as a cross-bill, and 
joins in the prayer of said complainant that the said boundary line between said 
complainant and respondent be, by the order and decree of this court, ascertained 
and established, and to that end that a commission be appointed, in such manner 
as to this court shall be deemed proper, to retrace the line traced and marked 
by the commission of this court in 1850, and as set forth in the decree of this 
court in the case of State of Missouri v. The State of Iowa, as aforesaid, and that 
such retracing of such line thus found be by such commissioners marked with 
fixed and enduring monuments, and that the title of the State of Iowa in and to 
all land or territory north of the line thus found and marked be forever quieted 
in the said respondent, and for such other and further relief as equity and good 
conscience may require.” 

To this answer the State of Missouri filed replication as follows: 

“Complainant, for its reply to respondent’s answer herein, states that it is 
true, as heretofore alleged in complainant’s petition heretofore filed in this cause, 
that the officers of the State of Iowa are exercising jurisdiction over territory 

lying south of the boundary line between the States of Missouri and Iowa. 
*690 * “Complainant, for further reply to respondent’s answer herein, states 

that it is necessary, in order that conflicts of jurisdiction should be avoided 
between said States, that the true boundary line, as heretofore established under 
a decree of this court by Hendershott and Minor, in 1850, should be reéstablished 
and relocated, and to this end it is asked that the court may enter a decree relo- 
cating and reéstablishing said line, and that such other and further orders may be 
made herein as are necessary to effect the same.” 

The parties further stipulated, each by its Attorney General, as follows: 

“Tt is hereby agreed that the above entitled cause may be submitted to the 
court on the petition, answer, and reply of the parties hereto, and if to the court 
it seems proper that a commission of two civil engineers or surveyors may be 
appointed to retrace the line established and decreed by the Supreme Court of 
the United States in the case of The State of Missouri v. The State of Iowa, one 
of such commissioners to be appointed by the State of Missouri and one by the 
State of Iowa, and if the parties are unable to agree that they may appoint a 
third, that such commission shall proceed without unnecessary delay and retrace 
the line as run and located by Hendershott and Minor in 1850 between the 50th 
and 55th mile-posts on said line, beginning and ending the survey at such points 
as may be necessary to ascertain the true original line between said mile-posts, 
and, having found said true line, to mark the same by plain and enduring monu- 
ments and make report of their said retracing and survey of said line to this 
court.” 
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Mr. R. F. Walker, Attorney General of the State of Missouri, for the com- 
plainant. 


Mr. Milton Remley, Attorney General of the State of Iowa, for the respon- 
dent. 


Mr. Cuter Justice Fuuter, on the 3d of February, 1896, announced that the 
Court ordered the following decree to be entered in the case. 


*691 * This cause coming on to be heard on the original bill filed herein by 

the State of Missouri against the State of Iowa, the answer thereto by the 
State of Iowa, and the reply to said answer by the State of Missouri, and the 
pleadings and stipulations filed herein by counsel for the respective parties having 
been duly considered, and the decrees heretofore rendered by this court on Feb- 
ruary 13, 1849, and on January 3, 1851, with the report of commissioners form- 
ing part thereof, in a cause then pending before this court between the said States 
of Missouri and Iowa in regard to the same boundary line now in controversy 
having been examined: 

It is, thereupon, this third day of February, a. p. 1896, ordered, adjudged, and 
decreed, that the true and proper northern boundary line of the State of Missouri 
and the true and proper southern boundary line of the State of Iowa is the line 
run, located, marked, and defined by Hendershott and Minor, commissioners of 
this court, under the order and decree of this court, as set forth in their report 
annexed to said decree of January 3, 1851. And it appearing further to the court 
that the proper boundary line between said States, run, located, and established 
by Hendershott and Minor, as aforesaid, has, between the fiftieth and fifty-fifth 
mile-posts on the same, become obliterated, and that the monuments originally 
placed thereon have been destroyed, therefore it is further ordered, adjudged, 
and decreed that James Harding of the State of Missouri, Peter Dey of the 
State of Iowa, and Dwight C. Morgan of the State of Illinois, be and they are 
hereby appointed commissioners to find and remark with proper and durable mon- 
uments such portions of said line so run, marked and located by Hendershott and 
Minor as have become obliterated, especially between the fiftieth and fifty-fifth 
mile-posts on the same, and that they begin and end such survey at such points 
along said line as will enable them to definitely relocate and redesignate the same. 

It is further ordered, that the clerk of this court at once forward to the chief 
magistrate of each of said States and to each of the commissioners designated 

by this decree a copy of said decree duly authenticated, and that said com- 
*692 missioners * request the cooperation and assistance of the state authorities 

in the performance of the duties imposed upon them by this decree, and 
proceed with all convenient speed to discharge their duty in relocating and re- 
marking such portions of said line as have become obliterated, as herein directed, 
and make their report thereof and of their proceedings in the premises to this 
court on or before the first day of May, 1896, together with a complete bill of 
costs and charges annexed. 

And it is further ordered that, should either of said commissioners die or 
refuse to act or be unable to perform the duties required by this decree, while the 
court is not in session, the Chief Justice is hereby authorized and empowered to 
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appoint another commissioner to supply the vacancy, and he is authorized to act 
on such information in the premises as may be satisfactory to himself. 

It is further ordered, that all costs of this proceeding, including not exceeding 
ten dollars per day for each commissioner, and the other costs incident to the 
marking and establishment of this line, shall be paid by the States of Missouri 


and Iowa equally.’ 
So ordered. 


United States v. State of Texas. 


Supreme Court of the United States, 1896. 
[162 United States, 1.] 


The treaty between the United States and Spain, made in 1819, and ratified in 1821, provided 
that “the boundary line between the two countries, west of the Mississippi, shall begin 
on the Gulf of Mexico, at the mouth of the river Sabine, in the sea, continuing north, 
along the western bank of the river to the 32d degree of latitude; thence, by a line due 
north, to the degree of latitude where it strikes the Rio Roxo of Natchitoches, or Red 
River; then following the course of the Rio Roxo, westward, to the degree of longi- 
tude 100 west from London and 23 from Washington; then, crossing the said Red River, 
and running thence, by a line due north, to the river Arkansas; thence, following the 
course of the southern bank of the Arkansas, to its source, in latitude 42 north; and 
thence, by that parallel of latitude, to the South Sea. The whole being as laid down in 
Melish’s map of the United States, published at Philadelphia, improved to the first of 
January, 1818.” Heid, 

(1) That the intention of the two governments, as gathered from the words of the 
treaty, must control, and that the map to which the contracting parties referred 
is to be given the same effect as if it had been expressly made a part of the treaty. 

(2) But, looking at the entire instrument, it is clear that, while the parties took the 
Mellish map, improved to 1818, as a basis for the final settlement of the question 
of boundary, then contemplated, as shown by the fourth article of the treaty, that 

*2 the line was subsequently * to be fixed with more precision by commissioners and 

surveyors representing the respective countries. 

(3) That the reference in the treaty to the 100th meridian was to that meridian astro- 
nomically located, and not necessarily to the 100th meridian as located on the. 
Melish map; 

(4) That the Melish map located the 100th meridian far east of where the true 100th 
meridian is, when properly delineated ; 

(5) That the Compromise Act of September 9, 1850, and the acceptance of its provisions 
by Texas, together with the action of the two governments, require that, in the 
determination of the present question of boundary between the United States and 
Texas, the direction in the treaty, “following the course of the Rio Roxo westward 
to the degree of longitude 100 west from London,” must be interpreted as re- 
ferring to the true 100th meridian, and, consequently, the line “westward” must 
go to that meridian, and not stop at the Melish 100th meridian; 

(6) That Prairie Dog Town Fork of Red River is the continuation, going toni east 
to west, of the Red River of the treaty, and the line, going from east to west, 


1¥For the final phase of this case see Missouri v. Iowa (165 U. S. 118), post, p. 1246.— 
Editor. 


UNITED STATES V. STATE OF TEXAS ZZ, 


extends up Red River and along the Prairie Dog Town Fork of Red River to 
the 100th meridian, and not up the North Fork of Red River; 

(7) That the act of Congress of February 24, 1879, c. 97, creating the Northern Judicial 
District of Texas, is to be construed as placing Greer County in that district for 
judicial purposes only, and not as ceding to Texas the territory embraced by that 
county. 

The territory east of the 100th meridian of longitude, west and south of the river now 
known as the North Fork of Red River, and north of a line following westward, as pre- 
scribed by the treaty of 1819 between the United States and Spain, the course, and along 
the south bank, both of Red River and the river now known as the Prairie Dog Town 
Fork or South Fork of Red River until such line meets the 100th meridian of longitude— 
which territory is sometimes called Greer County—constitutes no part of the territory 
properly included within or rightfully belonging to Texas at the time of the admission 
of that State into the Union, and is not within the limits nor under the jurisdiction of 
that State, but is subject to the exclusive jurisdiction of the United States of America. 

Each party will pay its own costs. 


By the act of May 2, 1890, c. 182, § 25, 26 Stat. 81, 92, the Attorney General 
of the United States was “directed to commence in the name and on behalf of the 
United States, and prosecute to a final determination, a proper suit in equity in 

the Supreme Court of the United States against the State of Texas, setting 
eS forth the title and claim of the United States * to the tract of land lying 

beween the North and South Forks of the Red River where the Indian 
Territory and the State of Texas adjoin, east of the one hundredth degree of 
longitude, and claimed by the State of Texas as within its boundary and a part 
of its land, and designated on its map as Greer County.” 

This suit was commenced in compliance with that direction. A demurrer to 
the bill was heard and overruled at October Term 1891, (143 U. S. 621,) and 
the case was at this term heard upon its merits. 


Mr. Attorney General, Mr. Solicitor General and Mr. Edgar Allan for the 
United States. 


Mr. George Clark, Mr. M. M. Crane and Mr. A. H. Garland for the State 
of Texas. Mr. Charles A. Culberson, Mr. George R. Freeman and Mr. H. J. 
May were on the briefs for the State. 


I. The map of Melish, improved to the first of January, 1818, made part 
of the treaty, conclusively establishes the claim of Texas to the territory in 
controversy, and known as Greer County. 

The boundary line from the mouth of the Sabine River to the point where 
the line strikes the Rio Roxo of Natchitoches or Red River is not disputed, and 
that on the north and west of the State was settled by the act of September 9, 
1850. This act of 1850 has no reference to the boundary line from the point 
where it intersects Red River, thence up that river to the 100th meridian and 
northward, or to the disputed territory. This is plain from the act itself, and 
it is expressly alleged in the bill. The case therefore turns upon that portion 
of the treaty providing, “then following the course of the Rio Roxo westward 
to the degree of longitude 100 west from London and 23 from Washington; then 
crossing the said Red River and running thence by a line due north to the river 
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Arkansas,” and “the whole being as laid down in Melish’s map of the United 
States, published at Philadelphia, improved to the first of January, 1818.” 
*4 * Accepting the admission and argument of complainants’ counsel, that 
unless the act of 1850 operates to settle the eastern boundary line of the 
State against her claim, the territory rightfully belongs to Texas, other facts make 
it indisputable that the act can be given no such effect. In the first place, when this 
act was passed, the actual intersection of the 100th meridian with Red River had 
not been determined, and the meridian referred to in the act necessarily and 
logically was that shown on the map of Melish made part of the treaty. The 
title of the act shows that it is confined to the northern and western boundaries. 
By the first section of the act Texas agreed that “her boundary on the north” 
should commence at the point of intersection of the 100th meridian with the 
parallel 36° 30’, and by the second section ceded to the United States “all her 
claim to territory exterior” to this line, thus clearly and undoubtedly ceding only 
territory north of this line. This is also shown by the controversy which led to 
the passage of this act; for it is well known that it had no reference to the 
eastern boundary line of the State. At that time the United States had not 
asserted any claim to Greer County, and did not do so till years afterwards. 
The eastern boundary line of the State is regarded by the United States as that 
laid down. by Melish on his map of 1818; the act of 1850 has been so construed 
by Congress. By the act of the legislature of Texas of May 2, 1882, the United 
States were invited to appoint commissioners to mark the line thus defined, and 
the Congress accepted said invitation by the act of January 31, 1885, reciting 
the terms of the treaty of 1819, and directing the commissioners to “mark the 
point where the 100th meridian of longitude crosses Red River in accordance 
with the terms of the treaty aforesaid.” In view of these solemn declarations by 
Congress, together with the pleadings and other considerations mentioned, it is 
manifest that the 100th meridian of longitude named in the act of 1850 is that 
laid down by Melish. 
But if the intersection of the 100th meridian of longitude with the parallel 
36° 30’ north latitude, constituting the beginning of the north boundary line 
*5 of Texas under the act of 1850, * shall be held to mean the actual, and not 
the Melish intersection, it does not follow that the actual, and not the Melish 
100th meridian constitutes the eastern boundary line of the State. Before this court 
can reach the conclusion contended for by complainants, it must set at naught 
the pleadings in the cause, the repeated declarations of the sovereign power of 
the United States, and the obvious meaning of the act of purchase. Nor is the 
situation altered by the fact that this construction will leave for future determina- 
tion the ownership of a portion of the northeastern territory. That has occurred ° 
before. Cook v. United States, 138 U.S. 157. It should not be used as a pretext 
to disturb the integrity of our territory. The small consideration of ten millions 
of dollars, paid under the act of 1850, in itself refutes such a contention; and the 
United States, now grown imperial in every national aspect, should limit rather 
than enlarge the terms of contracts with members of the Union. 
ao nee ck =i Heauiiann does not appear to contest the proposition 
tes part of the treaty, and that its representation 
of degrees of latitude and longitude is controlling unless affected by the act of 
1850. The rule is thoroughly settled. McIver v. Walker, 9 Cranch. 173: M clver 
v. Walker, 4 Wheat. 444; Noonan v. Lee, 2 Black, 499 ; ‘Devi Vv. Rainesford 17 
Mass. 207 ; Jenkins v. Trager, 40 Fed. Rep. 726; Koenigham v. Miles, 67 Tatas 
eS ee” Powell, 128 U. S. 691; Jeffries v. East Omaha Land Cox 


If there were otherwise doubt of the matter, the fact that the treaty ex- 
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pressly provides for determining the actual source of the Arkansas River, regard- 
less of the map, establishes beyond question that the purpose was to leave all else 
to the delineation of the map. While this rule is practically admitted, it seems 
to be insisted by counsel that the Melish delineation of upper Red River is inac- 
curate, that the North and South Forks of that river, as now known, are not rep- 
resented upon that map, and that the United States had no other knowledge of the 

country other than that afforded by the Melish map. Recalling the admis- 
*6 sion heretofore referred * to, that according to that map Greer County is 

in Texas, it is not material, if true, that the forks are not represented, or 
that the map is not accurate, or that the United States were without other informa- 
tion, and a decree should be entered for the defendant regardless of these matters. 
For reasons to be stated, it is certain, however, that both of the forks of the river 
are laid down on the Melish map of 1818, that their existence was fully known to 
the United States and Spain at the date of the treaty, and that the map is sur- 
prisingly accurate. 

Before discussing these propositions, however, we call attention to the strong 
testimony 1o the effect that the South Fork, or Prairie Dog Town River, is not 
laid down on the Melish map, that the treaty was entered into without reference 
to it, and consequently the North Fork is the river of the treaty. Especially we 
invite attention to the testimony in the record of Mr. Charles W. Pressler, at pres- 
ent and for 38 years engaged as chief and assistant draughtsman in the General 
Land Office of Texas, and the most experienced and competent map maker in 
the State. 

The testimony demonstrates that the North and South Forks of Red River 
are laid down on the Melish map of 1818 and made part of the treaty, the con- 
fluence being just west of the 101st meridian of longitude, between the 33d and 
34th parallels of latitude. By the scale of this map the confluence is about 70 
miles west of the intersection of the 100th meridian with Red River, and therefore 
the territory in controversy belongs to Texas. The propositions which we now 
purpose establishing are that the parties to the treaty were well informed of the 
geographical features of the country in the vicinity of the forks of Red River; 
in reference to these features they agreed upon the 100th meridian of west longi- 
tude, as laid down on the map of Melish, as the boundary line from Red River to 
the Arkansas, whether astronomically correct or not; that said boundary line was 
thus fixed by the map and with reference to the great natural landmarks shown on 

the face of the map; that its position so fixed is far east of the forks of Red 
£7: River and of Greer County, and of the line now claimed by * complainants 

to be the true 100th meridian; and that the map of Melish delineates the 
North and South Forks of Red River and is substantially accurate. The position 
assumed by complainants, that the section of country in dispute was unknown to 
them and to the Spaniards, is thoroughly disproved by the record. It will be shown 
that it was known to the Spanish government and the United States in this 
order. The negotiations between the parties leading up to the treaty show that 
the territory which had been under discussion at the time of the treaty, was 
bounded on the south by a line along Red River, from the vicinity of Natch- 
itoches to its head, and thence west to the Pacific Ocean, and on the north by a 
line from the mouth of the Missouri River westward to the Pacific Ocean, 
along the courses of the Missouri and Columbia rivers; but that towards the 
close of the discussion, it was narrowed principally to the region between the 
Red River, west of Natchitoches and the Arkansas. 

The question of boundary had existed from the acquisition of Louisiana by 
the United States in 1803, and both parties to the treaty had, for many years, 
been informing themselves of this extensive region and its geographical outline. 
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The record shows that it was known to the Spaniards as early as 1541, when 
Coronado made a military expedition from the mouth of the Puerco or Pecos 
River, reaching the region of the Arkansas, Kansas and Platte Rivers, occupied 
by the Quivera Indians, subsequently, in 1778, called the Pawnees or Pananas by 
the Spaniards. ‘ 

It was visited and occupied by them continually from that time until the date 
of the treaty, from Santa Fé as a base of operations, as shown by the record. 

[Counsel then referred in detail to Spanish expeditions in 1601, 1611, 1629, 
1632, 1650, 1654, 1698; and to French expeditions in 1698, 1719, 1722, 1724; 
1727, 1729 and ‘1759. | 

But there still remains to be mentioned perhaps the most conclusive evi- 
dence of the familiar knowledge the Spanish government had of the region under 
discussion. 

On the face of the country, from the northeastern borders of Texas 

*8 along the Red River to the head of the North Fork * of Red River, there 

are still to be seen traces of Spanish civilization and enterprise, which shows 

the occupancy of all that river, including the North Fork to its source, by the 

Spaniards, from ancient times to dates within the memory of men now living, 

while no similar or other signs of such occupancy by them have been discovered 
on the South Fork of that river. 

About the year 1791 the Spanish government laid out two roads eastward 
from Santa Fé; one to a point in the Province of Louisiana known as the Estab- 
lishment of San Louis of the Illinois, which was an eastern tributary of the 
Arkansas River, debouching into it nearly opposite the mouth of the Canadian, 
a western tributary of the same river; and the other to Natchitoches on Red 
River, in the Province of Louisiana. 

These roads were by way of the North Fork of Red River, and the Kiowa 
and Panis villages on that stream; the former about 75 miles and the latter 
about 35 miles above its junction with the Prairie Dog Town River, or South 
Fork of Red River, and passing down the North Fork, in places for some miles 
having two tracks, by reason of cut-offs, reached the junction of the North and 
South Forks of Red River on the east side of the North Fork, and there separated, 
one going toward the Illinois River, which lies a short distance west of Fort 
Smith, Arkansas, and the other crossing the river below said junction to the 
south side, and passing down that side of the river towards Natchitoches, dividing 
into several tracks in places, by reason of cut-offs; and the stream down which 
these roads passed was the stream known as the Rio Roxo de Natchitoches, the 
boundary line of the treaty of 1819, south and west of which is the territory of 
Greer County. 

That the two roads were laid out from Santa Fé, the capital of the province 
of New Mexico, to the points mentioned above, is shown by the public archives 
of the territory of New Mexico. 

The points to which they were laid out, the Illinois River and Natchitoches, 
are both delineated on Pike’s map accompanying his published account of his 
expedition up the Arkansas River, put in evidence by complainants. That of the 
. ae as shown by several modern maps in the record, appears to be 

a little over one half of a degree west of Fort Smith, Arkansas; while 
wi that of Natchitoches appears to be on the Red River, in the State of Lou- 
isiana. Mésiéres describes these two localities as being about the same distance 
from the Taovayase villages as San Antonio and Santa Fé. 

The following facts in the record show that these roads were laid out and 
became well travelled roads, to and from the North Fork of Red River. 

There remains an old, well worn and beaten road, long cince fallen into 
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disuse, but still visible and well marked on the face of the ground, from the 
northeast corner of Texas up the south side of Red River, by way of an old 
Spanish fort in Montague County on Red River, to a neighborhood above the 
mouth of the Wichita River, and thence across the Red River northward to 
the forks of the river, on the east side of the North Fork of Red River; thence 
up the same to the site of the old Panis villages, and to the site above occupied 
by the Kiowa Indians in 1833, about 75 miles above the forks of Red River; 
and thence by way of the head of the False Wichita River toward Santa Fé, in 
places dividing into two roads where there are bends in the river, which road, as 
far back as the memory of very old men reaches, has been known and reputed, 
in the neighborhood through which it passes, as the old Santa Fé road from Nat- 
chitoches; and as late as 1819 was frequented by Mexican traders coming from 
Santa Fé, and as late as 1838 or 1839 was used by a party of Chihuahua traders 
coming from Santa Fé; while as late as 1833 there existed an old, well worn, 
but disused, wagon road from the forks of Red River eastward to the region of 
the Illinois River, near Fort Smith, Arkansas, which was travelled by a large party 
of men from Fort Smith to the forks of Red River in 1833, where it intersected 
the other old road from Natchitoches to Santa Fé. 

The ruins of a number of old Spanish villages and fortifications still exist 
along the route of the old Natchitoches and Santa Fé road, on the North Fork of 

Red River, and on this river below its junction with the Prairie Dog Town 
*10 River, which conclusively demonstrates our proposition of familiar * knowl- 

edge with the North Fork, and shows the reason for the old road, and why 
the North Fork was deemed and named the Red River of Natchitoches, while the 
absence of any such evidence of occupancy and familiar knowledge of the Prairie 
Dog Town River country equally demonstrates the improbability that it was ever 
deemed the Rio Roxo of Natchitoches prior to the treaty of 1819. 

In 1762, by the treaty of Fountainebleau, the territory of Louisiana was trans- 
ferred by France to Spain. That this region was, at the time of that treaty, well 
known to the Spaniards counsel claimed was shown by an abundance of evidence 
in the record, which they referred to in detail. 

The same region was well known to the government of the United States, 
at the date of the treaty, especially along its northern border, and along the 
Arkansas River, and at the point of intersection of that river by the 100th meri- 
dian, as laid down on Melish’s map. 

In 1803, the United States having arranged for the acquisition of Louisiana, 
both Upper and Lower, sent out Messrs. Lewis and Clark to explore the country 
between the mouth of the Missouri and the Pacific Ocean. These men performed 
this task with such wonderful fidelity, that their fame has to this day reached 
the ear of every schoolboy in the land; and their reports show that at that time 
the whole region between the Arkansas and Missouri rivers was occupied by 
American, English, and French traders. 

They were particularly instructed by President Jefferson in these words, to 
- wit: “Although your route will be along the Missouri, yet you will endeavor to 
inform yourselves by inquiry of the character and extent of the country watered 
by its branches, and especially on its south side. The North River, or Rio Bravo, 
which runs into the Gulf of Mexico, and the North River, or Colorado, which 
runs into the Gulf of California, are understood to be the principal streams 
heading opposite the headwaters of the Missouri, and running southwardly. 
Whether the dividing grounds between the Missouri and them are mountainous 

or flat lands, what are their distances from the Missouri, the character of 
*11 the intermediate * country, and the people inhabiting it, are worthy of par- 
ticular attention.” 
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They met and had dealings and intercourse with divers traders from So 
Louis, who traded up the Osage, Platte, and Kansas Rivers, and reported 
minutely the character of the country and its population, even extending to the 
Pawnees on Red River. 

The statistical table prepared by them, to which the attention of the United 
States Congress was called by President Jefferson in his special message, in 
1808, shows a minute knowledge of the localities occupied by the Indians from 
the mouth of the Canadian to the head of the Arkansas, Platte, and Kansas 
Rivers, as well as minute statistics of their numbers, character, habits, associa- 
tions, commerce, the people with whom they traded or were at war, and their 
condition generally. Counsel also called attention to Zebulon Pike’s expedition 
in 1806; to Sibley’s account in the same year, and to the two maps published 
with the account of Pike’s expedition in 1810, concerning which they said: On 
their face it conspicuously appears that United States, by Officers Wilkerson and 
Pike, had made careful and precise reconnoissance of all the region along the 
Arkansas River, from its mouth to its source, and especially about the apex of 
the great bend of the Arkansas, at which Wilkerson and Pike had camped and 
separated, one to explore the river to its mouth, and the other to explore it to its 
source; and at which the boundary line of the treaty, the 100th meridian of 
Melish’s map, intersected the river. 

It is clear, therefore, that the United States government, before the date of 
the treaty, had at command abundant means of knowledge of the whole country 
from the junction of the Verdigris, Canadian and Illinois Rivers with the Ar- 
kansas, described by Lieutenant Wilkerson, to the head of the latter, and from 
the mouth of Red River to the home of the Panis on the North Fork of the 
Red River, which was utilized till the date of the treaty. 

In 1818 John Melish published in the city of Philadelphia the map which was 

made the map of the treaty of 1819. Looking at it, and along the 100th 
*12 meridian of west longitude, * between the Red River and the Arkansas 

River, we are struck with the aptness of the language of the treaty that it 
was intended to designate with precision the limits of the respective bordering 
territories; for on both sides of that line we see delineated great natural land- 
marks which, if they exist on the ground, must necessarily fix and determine its 
locality with remarkable precision. 

The parties to the treaty were both definitely notified by this map that the 
Red River forked west of that line, at a point nearly due south, but a little east 
of south, and about 207 miles by the scale of the map from the apex of the Great 
South Bend of the Arkansas River, and south of a mountainous region that ex- 
tended along the North Fork on its north side toward the northwest, and then 
northward to the Arkansas River; and that to the northeast of that South Bend 
of the Arkansas River, and in close proximity to the 100th meridian limit lay 
the apex of a Great North Bend of the same river; while close by, but on the 
opposite side of that meridian, was the notable point where Pike had com- 
menced his explorations of that river, under the auspices of the United States 
government, in 1806, and that from the apex of that North Bend the river took 
its course in a long stretch to the southeast, till it reached the neighborhood of 
several contiguous and peculiarly shaped bends, about the mouth of Jefferson 
River, in a region northeast from the forks of Red River, and southeast from the 
South Bend of the Arkansas. And especially were they notified by this map that 
both of the forks or branches of Red River, and all of their headwaters, lay 
west of that line agreed upon as a boundary from the Red River to the Arkansas. 

alt is obvious from the record, that these several great natural features and 
outlines exist on the ground in the corresponding relative position to each other 
and to Melish’s 100th Meridian delineated on this map, and that the information 
by which these striking correlations were delineated must have been remarkably 
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accurate for that day and time; and that the allegation of plaintiff, that in fact 
Melish had no knowledge of the existence of said forks of Red River, is untrue 
and reckless. 
=L9 * The forks of Red River are found in the relative position delineated. 
The record shows that those forks have been found by careful astro- 
nomical observation to be about 227 miles south and 36 miles east of the apex of the 
Great South Bend of the Arkansas. It shows that the mountainous country north 
of the forks and north of the North Fork, and extending northward towards the 
Arkansas River, exists on the ground. It shows that the apex of a Great North 
Bend of that river, to the northeast of the apex of the South Bend, exists on the 
ground, in close proximity to the point where Pike commenced his exploration 
of the river in 1806. It shows that the long stretch of the Arkansas River south- 
east from the apex of the Great North Bend to the several contiguous and 
peculiar bends of the river about the mouth of the Salt Fork of modern maps, 
which is the Jefferson’s River of Melish’s map, exist on the ground. It shows 
that these peculiar bends of the river lie southeast from the apex of its Great 
South Bend, and northeast of the forks of Red River. It shows that these sev- 
eral great landmarks, as they exist on the ground, lie approximately in the same 
relative position to the line delineated by Melish for the 100th meridian of west 
longitude, as they are represented to be on the map, and especially that the forks 
of Red River are west of that line; and all of the headwaters of both the North 
and South Forks, and also the mountains along the North Fork, lie west of that 
line, as they exist on the ground. And the conclusion is inevitable that the 
boundary line of the treaty, from Red River to the Arkansas along the meridian 
of the 100th degree west longitude, as laid down on Melish’s map, lies east ot the 
forks of Red River, and intersects the Arkansas River in the immediate vicinity 
and west of the apex of the Great North Bend of that stream, and also intersects 
the Red River at a point far below and east of the forks of that river, and lies 
far to the eastward of Greer County, and that this fact must have been fully 
understood and acted upon by both parties to the treaty since they made the 100th 
meridian, as laid down on this map, the boundary. 
*14 The parties to the treaty were well advised of the difficulty * and un- 
certainty of determining with precision and accuracy the position of meri- 
dian lines at that day and time. They were fully informed that Pike, with the use 
of the astronomical instruments and appliances with which he was provided, had 
laid down the 100th meridian of west longitude in reference to the Great North 
Bend of the Arkansas, about two degrees farther east than Melish had done, with 
the assistance of the recent surveys of Bringier. 

The telegraph was then unknown, and the methods then in use of ascer- 

taining the differences in time between Greenwich or Washington and the locality 
of the observer had proved too crude to be relied upon to fix with precision a 
boundary line; of which fact the parties to the treaty had a demonstration in 
the two maps just mentioned. 
Hence the necessity of agreeing upon a diagram laying down the line of 
boundary in reference to great and stable natural landmarks upon a map, which 
should point out the unchanging and unchangeable localities had in view, to fix 
the position of the line. 

Had the treaty been in 1806, and the absolute 100th meridian been made the 
boundary, and Pike been called on to mark it on the ground, he would have lo- 
cated it nearly two degrees east of the apex of the Great North Bend of the 
Arkansas River. (See his map.) But if the parties had surveyed the ground 
and made observations twelve years later .with Bringier, whose data were 
adopted by Melish, the line would have appeared to be two degrees farther west, 
where Melish laid it down; and had the survey been postponed till forty years 
more had elapsed, Jones and Brown would have made the line appear more than 
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fifty miles still farther to the westward, and west of the apex of the Great South 
Bend of the Arkansas River, and at least three degrees farther west than its de- 
termination by Pike in the year 1806. ; 

To suppose the treaty-makers intended a line whose position might be shifted 
with every improvement in methods and instruments used in making astronomical 

observations, when expressly declaring that it should be as laid down on the 
*15 map of the treaty, in the midst of great and unmistakable natural * land 

marks, is too unreasonable for discussion. It is worthy of remark, that after 
the treaty of boundary, Melish furnished his map to the historian Bonnycastle, 
and the latter published it in his New Spain as Melish’s map in 1819, and that 
on its face the line of demarcation between the territories of Spain and the 
United States, indicated by a dotted line, is laid down as intersecting the Arkansas 
River at the Great Bend of that river (see Bonnycastle’s New Spain) ; and that 
George Catlin’s map of Indian Localities in 1833 still laid down the same bound- 
ary as intersecting that river at the same bend, where Melish laid down the 
100th meridian, and corresponds to the line established as the boundary by Ex- 
hibit B. of C. Corner and his testimony. 

II. If the treaty and map of Melish be disregarded, considered scientifically 
and historically, the North Fork is the main Red River, and consequently the 
territory is rightfully part of Texas. 

Scientifically the North Fork is the main river, because it is the permanent 
and longest stream, discharges annually the greater volume of water, and im- 
poses its course upon the river at and below the confluence; and _ historically 
it is the main river, because it was first discovered and was named and known 
as Red River, while the South Fork was named Prairie Dog Town River. 

Without regard to the comparative length and breadth of their beds, how- 
ever, the North Fork is shown to be the principal river in reference to the most 
important attributes of a river, to wit, the quantity of water which it furnishes, 
and its permanency as a flowing stream, and for that reason it was and is the 
stream properly considered the Red River of Natchitoches; and if the 100th 
meridian of west longitude, as laid down on Melish’s map, and designated in the 
treaty of boundary as the boundary line, lies as far west as the forks of Red 
River, then the North Fork should be deemed the boundary line, and the terri- 
tory to the south of it, including Greer County, should be held to be Texas 
territory. 

After examining in detail a mass of testimony, which, they contended, 
*16 established these propositions, counsel said: If it * be conceded, against the 
overwhelming testimony in the case, that the South Fork discharges the 
greater volume of water, the North Fork is yet the river of the treaty and the main 
Rio Roxo of the Natchitoches, because of its first discovery and historical designa- 
tion as such, upon which there is no conflict in the testimony. It is well known 
that the Missouri is the real continuation of the Mississippi River, but it is no 
more competent to reverse history there, upon principles of justice and national 
honor, than to disrupt conditions which have existed on Red River for three 
quarters of a century. 

III. Since its independence, Texas has likewise asserted its ownership of 
said territory, and has persisted in such assertion down to the present day by acts 
of government, of legislation and of occupancy. No governmental act of the 
State can be tortured or perverted into acquiescence on its part in the claim of 
the United States. To the contrary the government of the United States has rec- 
ognized the right of Texas to the territory in dispute by solemn acts of govern- 
ment, and is now estopped to claim the same or any part thereof. 

One of the earliest acts of the Republic of Texas was the assertion of its 
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boundary rights under the treaty of 1819 by virtue of an act of Congress of the 
Republic of Texas approved December 19, 1836, the first section of which read as 
as follows: 

Section 1. ‘That the civil and political jurisdiction of this Republic be and 
is hereby declared to extend to the following boundaries, to wit: Beginning at 
the mouth of the Sabine River and running west along the gulf of Mexico three 
leagues from land to the mouth of the Rio Grande; thence up the principal 
stream of said river to its sources; thence due north to the 42d degree of north 
latitude; thence along the boundary line as defined in the treaty between the 
United States and Spain, to the beginning.” 1 Paschal’s Dig. of Laws, Art. 438. 

After its admission as a State, by joint resolution adopted April 29, 1846, 
Texas asserted its exclusive right to its soil and boundaries in the following 
words: 

Section 1. “That the exclusive right to the jurisdiction over the soil in- 
*17 cluded in the limits of the late Republic of * Texas was acquired by the 
valor of the people thereof, and was by them vested in the government of the 
said Republic; that such exclusive right is now vested in and belongs to the State, 
excepting such jurisdiction as is vested in the United States by the Constitution 
of the United States and by the general resolution of annexation subject to such 
regulations and control as the government thereof may deem expedient to adopt; 
that we recognize no title in the Indian tribes resident within the limits of the 
State to any portion of the soil thereof, and that we recognize no right in the 
government of the United States to make any treaty of limits with the said In- 
dian tribes without the consent of the government of this State.’ 1 Paschal’s 
Dig. of Laws, Art. 441. 

It continued to assert its jurisdiction over the territory in dispute by legisla- 
tion beginning in 1839, and extending through all the intervening years. 

In addition to this, Texas has donated Greer County, outside of the limits 
of Greer County, 17,712 acres (four leagues) for county school purposes. It has 
erected sixty public school buildings in the county. In 1892 there were 2250 en- 
rolled scholars in the public schools. In 1892, by the last school apportionment, 
Texas was distributing annually $11,844 of taxes collected from the people of 
Texas, among the inhabitants of Greer County for the purpose of public educa- 
tion on the basis of $5.262%4 per pupil. It had established sixty-six district schools 
besides school communities, and sometimes they organized two or more institu- 
tions in a community for school purposes. Every school district had a school 
except two, in which they had exhausted their school money in erecting school 
buildings. 

These facts briefly cited from the record, (and theré is a vast accumula- 
tion of other evidence therein ; but to which the attention of the court is directed, ) 
manifest most clearly that Texas has been in the actual possession of the particu- 
lar territory claimed by the United States in this suit, for a period of more than 
fifty years, claiming expressly under the treaty of 1819, as Mexico, its predeces- 

sor, had claimed before, and as had been claimed by Spain prior to the 
*18 independence of * Mexico, from the date of the’treaty until the termination 
of her dominion. 

The record further abundantly attests, some of the evidence as to which 
has been cited already by us, that the United States by solemn acts of Congress 
had recognized this possession of Texas and had ripened it into a confirmed 
right, long anterior to the commencement of these procecdings. 

In Philips v. Payne, 92 U. S. 130, where an effort was made to avoid pay- 
ment of taxes because of the alleged unlawful retrocession of Alexandria to 
Virginia, the court held that the party was estopped from questioning that. 
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Greer County is fixed, and has been since its organization in 1860, in a sena- 
torial district and in a legislative district, one of the legislative districts of Texas, 
and has been constantly represented. It has been, and is, in a judicial district of 
the United States by act of Congress. It has been, and is, in a Congressional 
district. All that time it has had its position in a state judicial district. Not till 
about seven years ago did the Post Office Department cease to fix post offices in 
Greer county, Texas, which it had done regularly before then. At that time it, 
for some reason, changed the description, but it was too late for any purpose 
touching the rights of Texas to this property. 

All this and much more that could be added, if need be, show that Greer 
County, Texas, has been recognized by people, private and public officials, both 
state and national, and by both state and national authorities, legislative, execu- 
tive and judicial. Not more firmly fixed in their respective statehoods is Cook 
County in Illinois, or Bourbon County in Kentucky, or Bucks County in Penn- 
sylvania. 

Nations are prescribed and estopped as individuals, so are we told in Phillips 
v. Payne, sup. In this discussion we stand alone upon acts open and undisguised, 
and say nothing upon propositions to settle or to compromise, after it was thought 
by some that the line should be away below where it is, as all such efforts are for 
peace and quiet, and the law commands them and does not draw any admission 

from them. 
*19 * The facts disclose two real acts of estoppel against the United 
States, substantial in their character. 

(1.) The reimbursement of Texas for the disarmament of Snively’s com- 
mand was recommended by the President to Congress, and Congress in pursu- 
ance of such recommendation, promptly provided compensation. If Snively’s 
command was not upon United States territory at the time of its disarmament 
by Captain Cooke, the Texans were there wrongfully and ought to have been dis- 
armed, and their arms confiscated. There could be no claim for indemnity on the 
part of Texas for a wrongful act such as this. If it invaded the territory of a 
neighboring republic in 1843 its troops should have been captured and their arms 
and supplies should have been confiscated; because for all intents and purposes 
they were acting as public enemies and by the law of nations were entitled to 
no grace. Yet, as is admitted, in 1847, the government of the United States made 
public reparation for the wrong done, practically confessing the wrong, and in 
effect declaring by the legislation, that the Texas troops were rightfully upon 
Texas territory at the time they were captured and their arms seized by Cap- 
tain Cooke. This territory comprises the territory of Greer County, now in dis- 
pute, and it is too late now for the government to contend for a different finding. 

(2.) A governmental act of more potent significance is in the legislation by 
Congress of 1879 creating the Northern Judicial District of Texas. The force 
and effect of this legislation is attempted to be parried by complainant in this 
cause by the insertion of long extracts from the reports of House Committees 
and statements by Chairmen of House Committees that this legislation was in- 
advertent and had and done in ignorance by the members of the Congress and 
Senators as to the true status of the territory embraced within such legislation. 
The counsel for the government seems to misapprehend or to defiantly disregard 
the force and potency of his own suggestion. Notwithstanding these reports of 
committees and ex cathedra utterances of chairmen of committees, this statute of 

Congress so disposing of Greer County, Texas, as a part of the territory of 
*20 Texas, has been upon the statute * book for fifteen years unrepealed, un- 
qualified, and unaffected. Can this court, disregard such legislation? Can 
this court, with all its powers, afford to say, and especially upon the faint intima- 
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tions of the record, that Congress did wrong, either from ignorance or any other 
motive? Not so. The record is made up, and this court and every State in the 
Union and every citizen of every State, and the United States itself, must abide by 
the record as made. Greer County is a part of Texas, so conceded by the 
government of the United States, which stands in law estopped by such govern- 
mental_act. 

IV. Should the court determine all questions submitted against the State 
of Texas, including that of estoppel, there certainly can be no doubt of the right 
of defendant to insist that the intersection of the 100th meridian with the river 
be accurately fixed. This has been done by Professor H. S. Pritchett against 
whose conclusion not a syllable of testimony has been adduced, and the line 
should be established as found by him, 3797.3 feet east of the initial monument 
placed by Messrs. Jones and Brown in 1858. 


Mr. JusticE Harvan delivered the opinion of the court. 


By the act of Congress of May 2, 1890, c. 182, establishing a temporary 
government for the Territory of Oklahoma, and enlarging the jurisdiction of the 
United States court in the Indian Territory, it was declared that that act should 
not apply to “Greer County” until the title to the same had been adjudicated 
and determined to be in the United States. And that there might be a speedy 
judicial determination of that question the Attorney General of the United States 
was directed to institute in this court a suit in equity against the State of Texas, 
setting forth the title and claim of the United States “to the tract of land lying 
between the North and South Forks of the Red River where the Indian Territory 
and the State of Texas adjoin, east of the one hundredth degree of longitude, 

and claimed by the State of Texas as within its boundary and a part of its 
*21 land, and designated on * its map as Greer County ;’” the court, on the trial 

of the case, in its discretion, and so far as the ends of justice would war- 
rant, to consider any evidence taken and received by the Joint Boundary Commis- 
sion under the act of Congress, approved January 31, 1885. 26 Stat. 81, 92 § 25. 

In order that the precise locality of this land may be indicated, and for 
convenience, we insert on page 22 an extract from a map of Texas and of the 
Indian Territory, published in 1892. The territory in dispute is marked on that 
map with the words “Unassigned Land.” It contains about 1,511,576.17 acres, 
lies east of the 100th meridian of longitude and west and south of the river 
marked on that map as the North Fork of Red River and with the words “Bound- 
ary claimed by the State of Texas.’ It is north of the line marked on that 
map with the words “Boundary claimed by U.S.” The river on the south side 
is now commonly known as Prairie Dog Town Fork of Red River, (the Indian 
name of which is Kecheahquehono,) which has its source in the western part 
of Texas, and is the same river as the South Fork of Red River mentioned in 
the act of 1890. 

The present suit was instituted pursuant to that act. The State appeared, 
and demurred to the bill upon the following grounds: 1. The question of 
boundary raised by the suit was political in its character, and not susceptible of 
judicial determination by this court in the exercise of any jurisdiction conferred 
by the Constitution and laws of the United States. 2. Under the Constitution 
it was not competent for the United States to sue, in its own courts, one of the 
States composing the Union. 3. This court, sitting as a court of equity, could 
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not hear and determine the present controversy—the right asserted by the 
United States being in its nature legal and not equitable. 

Upon full consideration these several grounds of demurrer were overruled. 
United States v. Texas, 143 U. S. 621. The reasons given for that conclusion - 
need not be here repeated. 

The State answered the bill, controverting the claim of the United States and 

asserting that the lands within the boundary mentioned in the above act 
*23 constitute a part of its territory. * The United States filed a replication, 

and proofs having been taken, the case is now before the court upon its 
merits. 

Both parties assert title under certain articles of the treaty between the 
United States and Spain, made February 22, 1819, and ratified February 19, 
1821. 8 -Staty 252; 254, 256: 

Before examining those articles, it will be useful to refer to the diplomatic 
correspondence that preceded the making of the treaty. That correspondence 
commenced during the administration of President Madison, and was concluded 
under that of President Monroe. It appears that the negotiations upon the 
subject of the boundaries between the respective possessions of the two countries 
was more than once suspended because certain demands on the part of Spain 
were regarded by the United States as wholly inadmissible. 4 American State 
Papers, Foreign Relations, pp. 425, 430, 438, 439, 452, 464, 465, 466, 478. Finally, 
on the 24th day of October, 1818, the Spanish minister, “to avoid all cause of dis- 
pute in future,’ proposed to Mr. Adams, Secretary of State, that the limits of 
the possessions of the two governments west of the Mississippi should be desig- 
nated by a line beginning “on the Gulf of Mexico, between the rivers Mermento 
and Calcasia, following the Arroyo Hondo, between the Adaes and Natchitoches, 
crossing the Rio or Red River at the thirty-second degree of latitude, and ninety- 
third of longitude from London, according to Melish’s map, and thence running 
directly north, crossing the Arkansas, the White and the Osage Rivers, till it 
strikes the Missouri, and then following the middle of that river tu its source, 
so that the territory on the right bank of the said river will belong to Spain, 
and that-on the left bank to the United States. The navigation, as well of the 
Missouri as of the Mississippi and Mermento, shall remain free to the subjects 
of both parties.” He also proposed that, in order “to fix this line with more 
precision, and to place the landmarks which shall designate exactly the limits 
of both nations,” each of the contracting parties should appoint a commissioner 

and surveyor, who should run and mark the line, and make out plans and 
*24 keep journals of * their proceedings, the result agreed upon by them to be 

considered part of the treaty, and have the same effect as if inserted in it. 
Annals of Congress, 15th Cong. 2d Sess. 1819, 1890, 1900. 

To this proposition Mr. Adams, under date of October 31, 1818, replied: 
“Instead of it, J am authorized to propose to you the following, and to assure 
you that it is to be considered as the final offer on the part of the United States: 
Beginning at the mouth of the river Sabine, on the Gulf of Mexico, following 
the course of said river to the thirty-second degree of latitude; the eastern bank 
and all the islands in the said river to belong to the United States, and the 
western bank to Spain; thence, due north, to the northernmost part of the thirty- 
third degree of north latitude, and until it strikes the Rio Roxo, or Red River; 
thence, following the course of the said river, to its source, touching the chain 
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of the Snow Mountains in latitude 37° 25’ north, longitude 106° 15’ west, or 
thereabouts, as marked on Melish’s map; thence to the summit of the said moun- 
tains, and following the chain of the same to the forty-first parallel of latitude; 
thence, following the said parallel of latitude, 41°, to the South Sea. The north- 
ern bank of the said Red River, and all the islands therein, to belong to the 
United States, and the southern bank of the same to Spain.” “It is believed,” 
Mr. Adams said, “that this line will render the appointment of commissioners 
‘for fixing it more precisely unnecessary, unless it be for the purpose of ascertain- 
ing the spot where the river Sabine falls upon latitude 32° north, and the line 
thence due north to the Red River, and the point of latitude 41° north on the 
ridge of the Snow Mountains.” Annals of Congress, 15th Cong. 2d Sess. 1903, 
1904. 

This proposition was rejected by the Spanish minister, and in his letter 
of November 16, 1818, he said: “I will undertake to admit the river Sabine 
instead of the Mermento as the boundary between the two powers, from the 
Gulf of Mexico, on condition that the same line proposed by you shall run due north 

from the point where it crosses the river Roxo (Red River) until it strikes 
*25 the Mississippi, and thence along * the middle of the latter to its source, 

leaving to Spain the territory lying to the right, and to the United States the 
territory lying to the left of the same.” To this Mr. Adams replied under date of 
November 30, 1818: “As you have now declared that you are not authorized to 
agree, either to the course of the Red River (Rio Roxo) for the boundary, or to the 
forty-first parallel of latitude, from the Snow Mountains to the Pacific Ocean, the 
President deems it useless to pursue any further the attempt at an adjustment of 
this object by the present negotiation. I am therefore directed to state to you 
that the offer of a line for the western boundary, made to you in my last letter, 
is no longer obligatory upon this government. Reserving, then, all the rights 
of the United States to the ancient western boundary of the colony of Louisiana 
by the course of the Rio Bravo del Norte, I am,” etc. Annals of Congress, 15th 
Cong. 2d Sess. 1908, 1942. 

The negotiations were resumed in the succeeding year and the Spanish 
minister wrote to Mr. Adams, under date of February 1, 1819: “Having thus 
declared to you my readiness to meet the views of the United States in the 
essential point of their demand, I have to state to you that His Majesty is unable 
to agree to the admission of the Red River to its source, as proposed by you. 
This river rises within a few leagues of Sante Fé, the capital of New Mexico, 
and as I flatter myself the United States have no hostile intentions towards Spain, 
at the moment we are using all our efforts to strengthen the existing friendship 
between the two nations, it must be indifferent to them to accept the Arkansas 
instead of the Red River as the boundary. This opinion is strengthened by the 
well known fact, that the intermediate space between these two rivers is so much 
impregnated with nitre as scarcely to be susceptible of improvement. In considera- 
tion of these obvious reasons, I propose to you, that, drawing the boundary line 
from the Gulf of Mexico, by the river Sabine, as laid down by you, it shall 
follow the course of that river to its source; thence, by the ninety-fourth degree 
of longitude, to the Red River of Natchitoches, and along the same to the ninety- 

fifth degree, and crossing it at that point, to run by a line due north to the 
*26 Arkansas, * and along it to its source ; thence, by a line due west till it strikes 
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the source of the river San Clemente, or Multnomah, in latitude 41°, and along 
that river to the Pacific Ocean; the whole agreeably to Melish’s map.” Annals of 
Congress, 15th Cong. 2d Sess. 2111, 2112. 

The last proposition made by Mr. Adams to the Spanish minister contained 
the following: “Art. 3. The boundary line between the two countries, west of the 
Mississippi, shall begin on the Gulf of Mexico, at the mouth of the river Sabine 
in the sea; continuing north, along the western bank of that river, to the thirty- 
second degree of latitude; thence by a line due north to the degree of latitude 
where it strikes the Rio Roxo of Natchitoches, or Red River; thence following 
the course of the Rio Roxo westward, to the degree of longitude one hundred and 
two degrees west from London and twenty-five degrees from Washington; then, 
crossing the said Red River, and running thence, by a line due north, to the river 
Arkansas; thence following the course of the southern bank of the Arkansas, 
to its source in latitude forty-one degrees north; and thence, by the parallel of 
latitude, to the South Sea; the whole being as laid down in Melish’s map of the 
United States, published in Philadelphia, improved to the Ist of January, 1818. 
But, if the source of the Arkansas River should be found to fall north or south 
of latitude forty-one degrees, then the line shall run from the said source due 
south or north, as the case may be, till it meets the said parallel of latitude forty- 
one degrees, and thence along the said parallel to the South Sea; the Sabine and 
the said Red and Arkansas Rivers, and all the islands in the same, throughout 
the course thus described, to belong to the United States, and the western bank 
of the Sabine, and the southern banks of the said Red and Arkansas Rivers 
throughout the line thus described to belong to Spain. And the United States 
hereby cede to His Catholic Majesty all their rights, claims and pretensions to 
the territories lying west and south of the above described line; and His Catholic 
Majesty cedes to the said United States all his rights, claims and pretensions 

to any territories east and north of said line, and, for himself, his heirs and 
*27 successors, renounces * all claims to said territories forever.” The Spanish 

minister required that “the boundary between the two countries shall be the 
middle of the rivers, and that the navigation of the said rivers shall be common to 
both countries.” Mr. Adams replied that the United States had always intended 
that “the property of the river should belong to them,” and he insisted on that point 
“as an essential condition, as the means of avoiding all collision, and as a principle 
adopted henceforth by the United States in its treaties with its neighbors.” He 
agreed, however, “that the navigation of the said rivers to the sea shall be common 
to both people.” The Spanish minister assented “to the 100th degree of longitude 
and to remove all difficulties, to admit the 42d instead of the 43d degree of lati- 
tude from the Arkansas to the Pacific Ocean.” Annals of Congress. Appendix, 
15th Cong. 2deSess./2120) 2121, 2123. 

We have alluded to this diplomatic correspondence to show the circumstances 
under which the treaty of 1819 was made, and to bring out distinctly two facts 
that are of some importance in the present discussion: 1. That the negotiators 
had access to the map of Melish, improved to 1818 and published at Philadelphia. 
2. That the river referred to in the correspondence as Red River was believed 
by the negotiators to have its source near Santa Fé and the Snow Mountains. 

This brings us to the treaty itself. Its third and fourth articles are in these 
words: 

“Art. 3. The boundary line between the two countries, west of the Mississippi, 
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shall begin on the Gulf of Mexico, at the mouth of the river Sabine, in the sea, 
continuing north, along the western bank of that river to the 32d degree of lati- 
tude; thence, by a line due north, to the degree of latitude where it strikes the 
Rio Roxo of Natchitoches, or Red River; then following the course of the Rio 
Roxo, westward, to the degree of longitude 100 west from London and 23 from 
Washington; then, crossing the said Red River, and running thence, by a line 
due north, to the river Arkansas; thence, following the course of the southern 
bank of the Arkansas, to its source, in latitude 42 north; and thence by that 

parallel of latitude, to the South Sea. The whole being as laid down in 
*28  Melish’s * map of the United States, published at Philadelphia, improved to 

the first of January, 1818. But, if the source of the Arkansas River shall be 
found to fall north or south of latitude 42°, then the line shall run from the said 
source due south or north, as the case may be, till it meets the said parallel of lati- 
tude 42, and thence, along the said parallel, to the South Sea: All the islands in 
the Sabine, and the said Red and Arkansas Rivers, throughout the course thus de- 
scribed, to belong to the United States; but the use of the waters, and the navi- 
gation of the Sabine to the sea, and of the said rivers Roxo and Arkansas, 
throughout the extent of the said boundary, on their respective banks, snall be 
common to the respective inhabitants of both nations. 

“The two high contracting parties agree to cede and renounce all their rights, 
claims, and pretensions, to the territories described by the said line; that is to 
say: the United States hereby cede to His Catholic Majesty, and renounce forever 
all their rights, claims and pretensions to the territories lying west and south 
of the above-described line; and, in like manner, His Catholic Majesty cedes to 
the said United States all his rights, claims and pretensions to any territories east 
and north of the said line; and for himself, his heirs, and successors, renounces 
all claim to the said territories forever. 

“Arr. 4. To fix this line with more precision, and to place the landmarks 
which shall designate exactly the limits of both nations, each of the contracting 
parties shall appoint a Commissioner and a Surveyor, who shall meet before 
the termination of one year, from the date of the ratification of this treaty, at 
Natchitoches, on the Red River, and proceed to run and mark the said line, from 
the mouth of the Sabine to the Red River, and from the Red River to the river 
Arkansas, and to ascertain the latitude of the source of the said river Arkansas, 
in conformity to what is above agreed upon and stipulated, and the line of lati- 
tude 42, to the South Sea: they shall make out plans, and keep journals of their’ 
proceedings, and the result agreed upon by them shall be considered as part of 

this treaty, and shall have the same force as if it were inserted therein. 
*29 The two governments will amicably agree * respecting the necessary articles 

to be furnished to those persons, and also as to their respective escorts, 
should such be deemed necessary.” 8 Stat. 252, 254, 256. 

So much of the Melish map of 1818 as is necessary to show its bearing on 
the present inquiry is reproduced on pages 30 and 31. 

It may be observed here that the 100th meridian of longitude is inaccurately 
located on this map. That meridian, astronomically located, is more than one 
hundred miles farther west than is indicated by the Melish map. This fact is 
clearly shown by the record, and is not seriously questioned. 

By the treaty of 1828, between the United States of America and the United 
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Mexican States, concluded January 12, 1828, the dividing limits of the respective 
countries were declared to be the same as those fixed by the treaty of 1819. 
8 Stat. 372. 

The Republic of Texas, by an act passed December 19, 1836, declared that 
the civil and political jurisdiction of that Republic extended to the following 
boundaries, to wit: “Beginning at the mouth of the Sabine River, and running 
west along the Gulf of Mexico three leagues from land to the mouth of the 
Rio Grande, thence up the principal stream of said river to its source, thence due 
north to the forty-second degree of north latitude, thence along the boundary line, 
as defined in the treaty between the United States and Spain, to the beginning; 
and that the President be, and is hereby, authorized and required to open a 
negotiation with the government of the United States of America, so soon as, in 
his opinion, the public interest requires it, to ascertain and define the boundary 
line as agreed upon in said treaty.” 1 Sayles’ Early Laws of Texas, Art. 257. 

On the 25th of April, 1838, a convention was concluded between the United 
States and the Republic of Texas for marking the boundary referred to in the 
above treaty of 1828, as follows: 

“Whereas the treaty of limits made and concluded on the twelfth day of 
January, in the year of our Lord one thousand, eight hundred and twenty-eight, 

between the United States of America of the one part and the United Mex- 
*32 ican States of * the other, is binding upon the Republic of Texas, the same 

having been entered into ata time when Texas formed a part of the United 
Mexican States; And whereas it is deemed proper and expedient, in order to avoid 
future disputes and collisions between the United States and Texas in regard to the 
boundary between the two countries as designated by said treaty, that a portion of 
the same should be run and marked without unnecessary delay: The President of 
the United States has appointed John Forsyth their Plenipotentiary, and the 
President of the Republic of Texas has appointed Memucan Hunt its Pleni- 
potentiary; and the said Plenipotentiaries having exchanged their full powers, 
have agreed upon and concluded the following articles: Article I. Each of the 
contracting parties shall appoint a commissioner and surveyor, who shall meet, 
before the termination of twelve months from the exchange of the ratifications 
of the convention, at New Orleans, and proceed to run and mark that portion 
of the said boundary which extends from the mouth of the Sabine, where that 
river enters the Gulf of Mexico, to the Red River. They shall make out plans 
and keep journals of their proceedings, and the result agreed upon by them shall 
be considered as part of this convention, and shall have the same force as if it 
were inserted therein. Article II]. And it is agreed that until this line is marked 
out, as is provided for in the foregoing article, each of the contracting parties 
shall continue to exercise jurisdiction in all territory over which its jurisdiction 
has hitherto been exercised, and that the remaining portion of the said boundary 
line shall be run and marked at such time hereafter as may suit the convenience 
of both the contracting parties, until which time each of the said parties shall 
exercise, without the interference of the other within the territory of which the 
boundary shall not have been so marked and run, jurisdiction to the same extent 
to which it has been heretofore usually exercised.” Treaties and Conventions, 
1079, ed. 1889. By the act of Congress of January 11, 1839, c. 2, provision was 
made for carrying this convention into effect. 5 Stat. 312. It does not appear 
that anything of importance was accomplished under that act. 
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ae * By a joint resolution passed March 1, 1845, Congress consented that 

“the territory properly included within and rightfully belonging to the Re- 
public of Texas” might be erected into a State to be admitted into the Union, one 
of the conditions of such consent being that the new State be formed, subject to the 
adjustment by the United States of all questions of boundary that might arise with 
other governments. 5 Stat. 797. The conditions prescribed were accepted by Texas. 
1 Sayles’ Early Laws of Texas, Art. 1531. And by the joint resolution of Congress, 
approved December 29, 1845, Texas was admitted as one of the States of the 
Union, on an equal footing in all respects with the original States. 9 Stat. 108. 

Then came the act of Congress, approved September 9, 1850, c. 49, 9 Stat. 
446, entitled “An act proposing to the State of Texas the establishment of her 
northern and western boundaries, the relinquishment by the said State of all terri- 
tory claimed by her exterior to said boundaries, and of all her claims upon the 
United States, and to establish a territorial government for New Mexico.” By 
that act certain propositions were made to the State of Texas, which, being 
accepted, were to be binding upon the United States and the State. Among them 
were the following: 

“First. The State of Texas will agree that her boundary on the north shall 
commence at the point at which the meridian of one hundred degrees west from 
Greenwich is intersected by the parallel of thirty-six degrees thirty minutes north 
latitude, and shall run from said point due west to the meridian of one hundred 
and three degrees west from Greenwich; thence her boundary shall run due 
south to the thirty-second degree of north latitude; thence on the said parallel of 
thirty-two degrees of north latitude to the Rio Bravo del Norte; and thence with 
the channel of said river to the Gulf of Mexico. Second. The State of Texas 
cedes to the United States all her claim to territory exterior to the limits and 
boundaries which she agrees to establish by the first article of this agreement. 
Third. The State of Texas relinquishes all claim upon the United States for lia- 

bility of the debts of Texas, and for compensation or indemnity for the sur- 
*34 render * to the United States of her ships, forts, arsenals, custom houses, 

custom-house revenues, arms and munitions of war, and public buildings, 
with their sites, which became the property of the United States at the time of the 
annexation. Fourth. The United States, in consideration of said establishment 
of boundaries, cession of claim to territory and relinquishment of claims, will 
pay to the State of Texas the sum of ten million dollars in a stock bearing five 
per cent interest, and redeemable at the end of fourteen years, the interest pay- 
able half-yearly at the treasury of the United States,” and agreed to “be bound 
by the terms thereof, according to their import and meaning.” 9 Stat. 446, 447. 

The State accepted these propositions by an act, approved November 25, 
1850, and agreed to “be bound by the terms thereof according to their import 
and meaning.” 2 Sayles’ Early Laws of Texas, Art. 2127. 

In the light of these general facts, we recur to the treaty of 1819, from which 
it will be seen that the line agreed upon—starting from the point where the line 
due north from the Sabine River, at the 32d degree of latitude, strikes the Rio 
Roxo of Natchitoches or Red River—followed “the course of the Rio Roxo 
westward to the degree of longitude 100 west from London and 23 from Wash- 
ington.” 

The contention of the United States is that this requirement cannot be met 
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except by going westward along and up the Prairie Dog Town Fork of Red River 
to the point where (as shown on the first of the above maps) that river intersects 
the 100th meridian—the government claiming that that river, and not the North 
Fork of Red River, is a continuation or the principal fork of the Red River, 
of the treaty. 

The State insists that, even if the treaty be interpreted as referring to the 
true 100th meridian of longitude, and not to that meridian as located on the 
Melish map of 1818, “the course of the Rio Roxo westward” from the inter- 
section of the line extending north from Sabine River to Red River, takes the line, 
not westwardly along the Prairie Dog Town Fork of Red River, but northwardly 

and northwestwardly up the North Fork of the Red River, (from its inter- 
*35 section * with Red River,) to the point where the latter fork crosses the 
true 100th meridian, between the thirty-fifth and thirty-sixth degrees of 
_ latitude. ; 

But at the outset of the discussion the State propounds this proposition: 
That the treaty of 1819 having declared that the boundary lines between the 
United States and Spain should be as laid down on Melish’s map of 1818, it is 
immaterial whether the location of the 100th meridian of longitude on that map 
was astronomically correct or not, or whether the one or the other fork of 
Red River was or is the continuation of the main river; that the map of Melish 
having fixed the 100th degree of longitude west from Greenwich below and 
east of the mouth of the North Fork of Red River, as now known, is conclusive 
upon both governments, their privies and successors. If this position be sound, 
the case is for the State; for it is conceded that the entire territory in dispute 
is west of the 100th meridian, as that meridian appears on the Melish map of 
1818, although it is, beyond all question, east of the true 100th meridian, astronom- 
ically located and as long recognized both by the United States and Texas. 

The State’s answer thus presents this issue: “That the line of said 100th 
meridian of longitude west from London, as laid down on said map of Melish, 
Intersects the Rio Roxo, or Red River, a distance of many miles east of what is 
claimed by the complainant to be the true line of said meridian, and many miles 
east of the point where the Kecheahquehono [Prairie Dog Town Fork of Red 
River] empties its waters into the Rio Roxo of the treaty; and said meridian 
so laid down on Melish’s map and extended north to the 42d parallel of north 
latitude includes, as territory properly belonging to and conceded to Spain under 
the terms of the treaty, and belonging of right to Texas by virtue of the establish- 
ment of her independence, a large part of the lands now belonging to the 
Chickasaw and other tribes of Indians, under concessions by treaty, as well as a 
portion of the present States of Kansas and of Colorado, and a part of the territory 
. of New Mexico. Defendant shows that long before and after the date of 
*36 said treaty of 1819 the King of Spain claimed all this territory * lying west 

of said 100th meridian of longitude and south of said 42d parallel of lati- 
tude as laid down upon Melish’s map; and in effectuation of such claim exercised 
repeated acts of ownership and dominion over the same without question ; and after 
securing her independence and establishment as an independent nation, the 
United Mexican States likewise asserted their dominion and authority over said 
territory; and Texas, both as a separate Republic and as a State of the Union, 
has claimed and exercised complete ownership and dominion over said territory, 
including the territory now in controversy, by occupation of said territory by her 
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armies, and by extending the operation of her laws over the same, and by various 
other acts and declarations, until the happening of the matters and things now 
here to be shown and set forth.” ; 
Referring to the pleadings and to the act of Congress of January 31, 1885, 

in which the terms of the treaty are recited, and which directs the commissioners 
appointed under it to “mark the point where the 100th meridian of longitude 
crosses Red River in accordance with the terms of the treaty,” the counsel tor 
the State says: “But if the intersection of the 100th meridian of longitude with 
the parallel 36° 30’ north latitude, constituting the beginning of the north boundary 
line of Texas under the act of 1850, 9 Stat. 446, c. 49, shall be held to mean the 
actual, and not the Melish, intersection, it does not follow that the actual and 
not the Melish 100th meridian constitutes the eastern boundary line of the State. 
: Nor is the situation altered by the fact that this construction will leave 
for future determination the ownership of a portion of the northeastern territory.” 
If, as asserted by the State, this case should be determined upon the basis 
that the 100th meridian is where the Melish map located it, and not where it is 
in fact, this court may well decline to recognize a claim attended with such grave 
consequences as those suggested by the answer, unless it be clearly established. 
Undoubtedly, the intention of the two governments, as gathered from the 
words of the treaty, must control; and the entire instrument must be ex- 

*37 amined in order that the real intention * of the contracting parties may be 
ascertained. 1 Kent Com. 174. For that purpose the map to which the con- 
tracting parties referred is to be given the same effect as if it had been expressly 
made a part of the treaty. Mclver’s Lessee v. Walker, 9 Cranch, 173; McIver’s 
Lessee v. Walker, 4 Wheat. 444; Noonan v. Lee, 2 Black, 499; Cragin v. Powell, 
128 U.S. 691, 696; Jeffries v. Omaha Land Co., 134 U. S. 178, 194. But are we 
justified, upon any fair interpretation of the treaty, in assuming that the parties re- 
garded that map as absolutely correct, in all respects, and not to be departed from 
in any particular or under any circumstances? Did the contracting parties intend 
that the words of the treaty should be literally followed, if by so doing the real 
object they had in mind would be defeated? The boundary line was to begin 
at the mouth of the river Sabine, and continue north along the western bank of 
that river to the 32d degree of latitude. Was it intended that the Melish 
map should control in fixing the point where the Sabine River met that degree 
of latitude? Was the line due north from Sabine River to Red River to begin 
at the intersection of Sabine River with the true 32d degree of latitude, or where 
Melish’s map indicated the place of such intersection? The two governments 
certainly intended that the line should be run from the Gulf along the western 
bank of the Sabine River, and after it reached Red River that it should follow 
the course of that river, leaving both rivers within the United States. But it 
cannot be supposed that they had in view the intersection of Sabine River with 
any degree of latitude other than the true 32d degree of latitude, nor the crossing 
of the line extending along the Red River westward with any meridian of 
longitude other than the true 100th meridian. The fourth article of the treaty 
shows that the contracting parties contemplated that the line should be fixed 
with more precision than it was then possible to do; and to that end provision 
was made for the appointrnent of commissioners and surveyors, who should run 
and mark it, and designate exactly the limits of both nations—the results of such 


UNITED STATES V. STATE OF TEXAS 1199 


proceedings, it was declared, to be considered part of the treaty, having the 
*38 same force as if * inserted therein. Melish’s map of 1818 was taken as a 

general basis for the adjustment of boundaries, but the rights of the two 
nations were made subject to the location of the lines, with more precision, at a sub- 
_ sequent time, by commissioners and surveyors appointed by the respective govern- 
ments. So far as is disclosed by the diplomatic correspondence that preceded the 
treaty, the negotiators assumed for the purposes of a settlement of their contro- 
versy that Melish’s map was, in the main, correct. But they did not and could not 
know that it was accurate in all respects. Hence they were willing to take it as the 
basis of a final settlement, the fixing of the line with more precision, and the desig- 
nating of the limits of the two nations with more exactness, to be the work 
of commissioners and surveyors, who were to meet at a named time, and the 
result of whose work should become a part of the treaty. While the line agreed 
upon was, speaking generally, to be as laid down on Melish’s map, it was to 
be fixed with more precision, and designated with more exactness, by representa- 
tives of the two nations. 

But there is another, and perhaps, stronger view of this question, and 
which is equally conclusive, even if the 100th meridian originally contemplated 
by the treaty of 1819 were assumed to have been the erroneous meridian line 
of Melish’s map. This view rests upon the official acts of the general govern- 
ment and of Texas, and requires that the present controversy shall be determined 
upon the basis that the line, which by the treaty was to follow “the course of 
the Rio Roxo westward,” extends to the true 100th meridian, thence by a line due 
north. 

As heretofore stated, the Republic of Texas, by an act passed December 19, 
1836, declared that its civil and political jurisdiction extended to the following 
boundaries: “Beginning at the mouth of the Sabine River and running west 
along the Gulf of Mexico three leagues from the land, to the mouth of the Rio 
Grande; thence up the principal stream of said river to its source; thence due 
north to the forty-second degree of north latitude; thence along the boundary 

line as defined in the treaty between the United States and Spain, 
*39 to * the beginning.” The President of that Republic was authorized and 

required by the same act to open a negotiation with the United States to as- 
certain and define the boundary as agreed upon in that treaty. 1 Sayles’ Early Laws 
of Texas, Art 257. This boundary had not been defined when Texas was admitted 
as a State into the Union, with the territory “properly included within and right- 
fully belonging to the Republic of Texas.” The settlement of that question, together 
with certain claims made by Texas against the United States, were among the 
subjects that engaged the attention of Congress during the consideration of the 
various measures constituting the Compromises of 1850. The result was the 
passage of the above act of September 9, 1850, c. 49, the provisions of which 
were promptly accepted by the State of Texas. This legislation of the two 
governments constituted a convention or contract in respect of all matters em- 
braced by it. The settlement of 1850 fixed the boundary of Texas “‘on the north” 
to commence at the point at which the rooth meridian intersects the parallel of 
36° 30’ north latitude, and from that point the northern line ran due west to the 
103d meridian, thence due south to the 32d degree of north latitude, thence on 
that parallel to the Rio Bravo del Norte, and thence with the channel of that 
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river to the gulf of Mexico. Texas, in the same settlement, ceded its claim to 
territory exterior to the limits and boundaries so established, and relinquished 
all claims upon the United States for liability for its debts, and for compensation 
or indemnity for the surrender to the United States of its ships, forts. arsenals, 
custom houses, custom-house revenues, arms and munitions of war and public 
buildings, with their sites, which became the property of the United States at 
the time of the admission of the State into the Union. In consideration of that 
establishment of boundaries, cession of claim to territory, and relinquishment 
of claims, the United States agreed to pay and has paid to Texas the sum of ten 
millions of dollars. 9 Stat. 446. 
The words “the meridian of one hundred degrees west from Greenwich,” 
in the act of 1850, manifestly refer to the true 100th meridian, and not to 
*40 the 100th meridian as located * on the Melish map of 1818. The precise 
location of that meridian has not been left in doubt by the two governments. 
The United States has erected a monument at the point where the 100th meridian 
is intersected by the parallel of 36° 30’ north latitude. This was done many years 
ago, upon actual survey, and Texas has, by its legislation, often recognized the true 
100th meridian to be as located by the United States. Looking at the above 
map of 1892, it will be seen that the counties of Lipscomb, Hemphill, Wheeler, 
Collingsworth and Childress are all immediately west of the 100th meridian. 
These counties were established in 1876. 3 Sayles’ Early Laws of Texas, Art. 
4285. The boundaries of each, as defined in the legislative enactments of Texas, 
are given in the margin.* It will be seen that the eastern boundary of each 
county is the 100th meridian. By the act creating Lipscomb County, its boundary 
immediately south of the parallel of 36° 30’ north latitude, begins “at a monument 
on the intersection of the 100th meridian and the thirty-sixth and a half degree 
of latitude.” That monument is the one established by the United States after 


1The county of Lipscomb.—Beginning at a monument on the intersection of the one 
hundredth meridian, and the thirty-sixth and a half (3614) degree of latitude, 1629 feet 
north of the 132d mile post on the one hundredth meridian; thence west thirty miles to the 
thirtieth mile post on the 3614 degree of latitude; thence south thirty miles and 1629 feet; 
thence east thirty miles to the 102d mile post; thence north thirty miles and 1629 feet to the 
beginning. 

The county of Hemphill—Beginning at the northeast corner of Roberts County, and 
the southeast corner of Ochiltree County and southwest corner of Lipscomb County; thence 
east thirty miles to the southeast corner of Lipscomb County, to the 102d mile post on the 
one hundredth meridian; thence south thirty miles to the 72d mile post; thence west thirty 
miles to the southeast corner of Roberts County; thence north thirty miles to the place of 
beginning. 

The county of Wheeler—Beginning at the 72d mile post, on the one hundredth meridian, 
the southeast corner of Hemphill County; thence west thirty miles to the southwest corner 
of Hemphill County and the southeast corner of Roberts County; thence south thirty miles; 
thence east thirty miles to the 42d mile post, om the one hundredth meridian; thence north 
thirty miles to the place of beginning. 

The county of Collingsworth—Beginning at the northeast corner of Donley County 
and southeast corner of Gray County, and southwest corner af Wheeler County; thence 
east thirty miles to the southeast corner of Wheeler County at the 42d mile post, on the one 
hundredth meridian; thence south thirty miles; thence west thirty miles to the southeast 
corner of Donley County; thence north thirty miles to the place of beginning. 

The county of Childress—Beginning at the southeast corner of Collingsworth County 
at the 12th mile post, om the one hundredth meridian; thence west 23 miles; thence south 
thirty miles; thence east about thirty-five miles, to the new west line of Hardeman County; 
thence north to Prairie Dog Town River; thence up said river to the initial monument on 
the one hundredth meridian; thence north to the 12th mile post at the place of beginning. 
3 Sayles’ Early Laws of Texas, Art. 4285. 
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the settlement of 1850. Peculiarly significant is the boundary of Childress 

County, one of the lines of which runs up Prairie Dog Town River—which 
*41 river, the United States insists, constitutes the southern boundary of * the 

territory in dispute—“to the initial monument on the 100th meridian.” The 
“initial monument” here referred to was erected in 1857 under the authority of the 
United States to mark the place where, as its representatives then and have ever 
since claimed the line, “following the course of the Rio Roxo westward,” crossed 
the 100th meridian. 

It thus appears that the two governments, with knowledge that the treaty 
of 1819 referred to Melish’s map of 1818, have, by official action, declared that 
the 100th meridian is located on the line that marks the eastern boundaries of 
the counties of Lipscomb, Hemphill, Wheeler and Collingsworth, in the State 
of Texas. Besides, the proof in the cause leaves no room to doubt that the true 
100th meridian is, as shown by the above map of 1892, immediately east of those 
counties. The acts of the two governments and the evidence, therefore, concur 
in showing that the 100th meridian is not correctly delineated on the Melish map 
of 1818. And in the above settlement of a part of the boundary lines between 
the United States and Texas, the two governments have accepted the true 100th 
meridian and discarded the Melish 100th meridian. Giving effect to the compro- 
mise act of 1850, the suggestion that the 100th meridian must be taken, in the pres- 

ent controversy, to be as located on the Melish map of 1818, is wholly inad- 
*42  missible. It cannot be supposed that the United States * would have agreed 

to pay ten millions of dollars to the State of Texas, as provided in the act of 
1850, if it had been suggested that any dispute in respect of boundary not covered 
by that act, and so far as such dispute depended upon degrees of longitude, was 
to be determined otherwise than by reference to the true 100th meridian. As- 
sumirg that the two governments did not intend by the settlement of 1850 to fix 
the point where the line, “following the course of the Rio Roxo westward,’ 
crossed the 100th meridian, nevertheless it is inconceivable that the two govern- 
ments intended that, in establishing the boundary of Texas “on the north,” the 
100th meridian mentioned in the enactment of 1850 should be the true 100th 
meridian, but that the State should be at liberty to insist, in respect of its boundary 
along Red River, that the 100th meridian be taken to be as delineated on the 
Melish map, and thereby obtain all the land, within the limits of Indian Territory, 
between the true 100th meridian and the Melish 100th meridian. 

We have said that the treaty itself, upon a reasonable interpretation of its 
provisions, left it open to the contracting parties, through commissioners and sur- 
veyors, to fix the lines with precision, and, therefore, to show, by competent evi- 
dence, where the true 100th meridian was located. But if this were not so, we 
should feel obliged to hold that the convention or contract between the United 
States and Texas, as embraced in their respective enactments of 1850, together 
with the subsequent acts of the two governments, require in the determination 
of the present controversy that the 100th meridian, mentioned in the treaty of 
1819, be taken to be the true 100th meridian, and consequently, that the line, 
“following the course of the Rio Roxo westward to the degree of longitude 100 
west from London,” must go, and was intended to go, to the true or actual 100th 
meridian, and not stop at the Melish 100th meridian. 

So that the real question for solution is whether, as contended by the 
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United States, the line “following the course of the Rio Roxo westward to the 
degree of longitude 100 west from London,” meets the 100th meridian at 
*43 the point where * Prairie Dog Town Fork of Red River crosses that 
meridian, or whether, as contended by the State, it goes northwestwardly 
up the North Fork of Red River until that river crosses the 100th meridian many 
miles due north of the initial monument established by the United States in 1857. 

Upon this point the evidence is very voluminous. Much of it, we feel con- 
strained to say, is of little value, and tends only to confuse the mind in its efforts 
to ascertain what was within the contemplation of the negotiators of 1819. 

It is a matter of great regret that the question now presented, involving in- 
terests of great magnitude, should not have been determined, in some satisfactory 
mode, before or shortly after Texas was admitted as one of the States of the 
Union. It has remained unsettled for so long a time that it is not now so easy 
of solution as it would have been when the facts were fresh in the minds of liv- 
ing witnesses who had more intimate knowledge of the circumstances than any 
one can now possibly have upon the most thorough investigation. 

Before looking at the Melish map of 1818, it will be proper to inquire as to 
the general course of Red River, so far as any information had been given to 
the public prior to the making of that map. Probably the most trustworthy pub- 
lication on the subject is Pike’s “Account of expeditions to the sources of the 
Mississippi and through the western parts of Louisiana to the source of the 
Arkansaw, Kan, La Platte and Pierre Juan Rivers, performed by order of the 
government of the United States, during the years 1805, 1806 and 1807; and a 
tour through the interior parts of New Spain, when conducted through these 
provinces by order of the Captain General in the year 1807.” This work was 
copyrighted in 1808 and published at Philadelphia in 1810. It was illustrated 
by numerous charts, copies of which are found on pages 44, 45, 46, 47, post— 
one of them being “A Chart of the Internal Part of Louisiana,” the other, “A 
Map of the Internal Provinces of New Spain.” Those charts show a large river 
called Red River, extending from a point near Santa Fé between latitude 37° 

and 38° across what is now the State of Texas, passing Natchitoches, 
*48 Louisiana. Both show a chain of mountains * running north and south, 
marked on one chart as “White snow capped mountains, very high.” 

These are undoubtedly the Snow Mountains referred to in the letter of Mr. 
Adams to the Spanish minister, of October 31, 1818, in which, as we have seen, 
the former proposed that the line from east to west should follow the course of 
Red River “to its source, touching the chain of the Snow Mountains, in latitude 
37° 25’ north, longitude 106° 15’ west, or thereabouts.” East of the Snow 
Mountains, as delineated on these charts, are two prongs or small streams, “Rio: 
Rojo” and “Rio Moro,” the source of the former being northeast, and the lat- 
ter nearly east, of Santa Fé. The Rio Rojo rises between the 37th and 38th, and 
the Rio Moro between the 36th and 37th degrees of latitude, both near the 106th 
degree of longitude. Between those prongs, on one of the charts, are the words 
“Source of Red River of the Mississippi.” The prongs or streams Rio Rojo 
and Rio Moro unite at about the 37th degree of latitude, and form one stream, 
marked on one chart as Red River, and on the other as “Rio Colorado [Red 
River] of Natchitoches.” The stream, thus formed, runs for a short distance 
eastwardly, then southeastwardly until it reaches a point a little west of the 
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100th meridian, then eastwardly, then a little northeastwardly, then southeast- 
wardly, passing Natchitoches, to a junction with the Wichita River near the 
Mississippi River. It should also be stated that on these charts is marked a road 
or line extending from Tous, (which is north of Santa Fé,) through a gap of 
the Snow Mountains, and thence along the north side of Red River. That line 
is described as ‘““The route pursued by the Spanish cavalry when going out from 
Santa Fé in search of the American exploring parties commanded by Major 
Sparks and Captain Pike in the year 1806.” ‘These charts or maps, in connec- 
tion with the chart of the lower part of Red River, not here reproduced, also 
show throughout the entire distance from Natchitoches to the source of Red 
River near the Snow Mountains, small streams emptying into the main river 

from the north and northwest, none of which, however, are marked with 
*49 names; and that North of Red River, as delineated by * Pike, and east of 

the 100th meridian of longitude, is an unnamed stream, not of great length, 
but having the same general course as the stream now known as the North Fork 
of Red River. 

That prior to Melish’s map of 1818 it was believed that the Red River that 
passed Natchitoches had its source in the mountains near Santa Fé is manifest 
from Melish’s own publications. In 1816 he published at Philadelphia a small 
book, with the title “A geographical description of the United States with the 
contiguous British and Spanish possessions.” It accompanied his map of those 
countries. In that work it appears that he used Humboldt’s map of 1804, and 
Pike’s Travels. He said: “The Red River rises in the mountains to the east- 
ward of Santa Fé, between north latitude 37° and 38°, and, pursuing a general 
southeast course, makes several remarkable bends, as exhibited on the map; 
but it receives no very considerable streams until it forms a junction with the 
Wachitta, and its great mass of waters, a few miles before it reaches the Mis- 
sissippi.’ pp. 13 and 39. See also the third edition of his work published in 
1818, pp. 14 and 42. 

On Darby’s map of the United States, including Louisiana, published in 
1818, and prefixed to his “Emigrant’s Guide,” appears the “Red River of Nat- 
chitoches,” formed by two prongs, and extending southeastwardly from a point 
near the intersection of the 107th degree of longitude and the 40th degree of 
latitude to its junction with waters near the Mississippi. East of the 100th merid- 
ian are two unnamed streams coming from the northwest, each much shorter 
than the main Red River, as delineated on that map. It is stated in this work 
that the Red River “rises near Santa Fé in N. lat. 37° 30’ and 29° west of 
Washington, runs nearly parallel to the Arkansas, joins the Mississippi at 31° N. 
lat. after a comparative course of 1100 miles.” p. 50. 

In view of the facts stated, particularly in view of Melish’s knowledge of 

Pike’s publication and the statements in his own work, it cannot be doubted that 

when the Melish map of 1818 was published it was believed that there was a Red 
River that continued without break from its source near Santa Fé or 

*50 the * Snow Mountains until it joined other waters east and southeast of 
Natchitoches, near the Mississippi. 

Following the course of Red River, as laid down on the Melish map of 
1818, it is impossible to doubt that in the mind of Melish the Red River was the 
stream represented by Pike as having two prongs, Rio Rojo and Rio Moro, near 
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Santa Fé, and as running without break, first easterly, then southeastwardly, 
then eastwardly for a comparatively short distance, and then southeastwardly 
to its mouth near the Mississippi River. On the north and east of Red River, 
as thus marked, there was no stream connected with it that was marked by anv 
name. There was an unnamed stream, on the north side of the main river, which 
emptied into the latter between the 101st and 102d degrees of west longitude 
as defined on that map. If regard be had alone to the map of 1818, it is more 
than probable that the river marked on it as having near its source two prongs, 
Rio Rojo and Rio Moro, and which formed one stream that continued without 
break southeastwardly, and into which, between the 101st and 102d degrees of 
longitude, as marked on that map, came from the northwest an unnamed stream, 
was the river designated on Pike’s chart as Red River, and was the Red River of 
the treaty of 1819. The suggestion that the river marked on the Melish map as 
having the two prongs, Rio Rojo and Rio Moro, and running southeastwardly, 
was the river now known as the North Fork of the Red River, is without any 
substantial foundation upon which to rest. If the latter river is delineated at all 
on the Melish map, it is the unnamed stream that entered the main river from 
the northwest, between the 101st and 102d meridians as located on that map. 

There is a large amount of evidence of a documentary character showing 
that this interpretation of the Melish map is correct. We have before us “A 
map of the United States, with the contiguous British and Spanish possessions, 
compiled from the latest and best authorities by John Melish.” It was copy- 
righted June 16, 1820, and published at Philadelphia by Finlayson, the suc- 
cessor of Melish. A part of that map is reproduced on pages 52, 53. It is 

spoken of as Melish’s map of 1823, because that is the year to which it was 
*51 improved. * From that map it appears that a line up the Rio Roxo or Red 

River, from the northeastern corner of Texas to the 100th meridian, is sub- 
stantially an east and west line, and that west of the 100th meridian it is westward 
and northwestwardly to a point near Santa Fé and the Snow Mountains. 

If the case depended upon that map it could not be doubted that the terri- 
tory in dispute is outside of the limits of Texas. The direction of the treaty is 
to run. westward, not northwestwardly, on Red River to the 100th meridian. 
According to the view pressed by the State, the true line extends, from the 
junction of the North Fork of Red River with Red River, northwardly, then 
easterly, then northwestwardly up that fork, although at such junction there is 
another wide stream, coming almost directly from the west, and which fully 
meets the requirement of the treaty to follow the course of the Red River west- 
wardly to the 100th meridian. We do not feel authorized to assent to this view. 
In our judgment the direction in the treaty to follow the course of the Red River 
westward to the 100th meridian takes the line, not up the North Fork, but west- 
wardly with the river now known as the Prairie Dog Town Fork, or South Fork 
of Red River, until it reaches that meridian, thence due north to the point where 
Texas agreed that its line “on the north” should commence. 

This conclusion is strongly fortified by an inspection of the numerous maps 
placed before us, and which were made prior to February 8, 1860, on which 
day the legislature of Texas, with knowledge that the territory in dispute was 
claimed by the United States, passed an act creating the county of Greer, and 
thereby assumed that it was part of the territory properly and rightfully belong- 
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ing to that State, at the time its independence was achieved, as well as when it 
was admitted into the Union. 2 Sayles’ Early Laws of Texas, Art. 2886. 
Every map before us, published after the treaty of 1819 and prior to 1860, be- 
ginning with the Melish map of 1823, shows that the line, going from east to 
west, followed the course of Red River westward until it crossed the true 100th 

meridian at or near the southwest corner of the territory designated as 
*54 “Unassigned Land.” Upon each and all of these maps appear * streams 

coming from the northwest, having a northwest and southeast course, that 
empty into the main river. But none of those streams are marked as a part of the 
line established by the treaty of 1819. 

Among the maps to which we refer are the following: 1. “A map of 
Mexico, Louisiana and the Missouri Territory, including the States of Mis- 
sissippi, Alabama Territory, East and West Florida, Georgia, South Carolina 
and part of the Island of Cuba,” by John H. Robinson, M.D., copyrighted in 
1819, and published at Philadelphia. The author is no doubt the gentleman of 
the same name who accompanied Major Pike in his expeditions, and is spoken 
of by that officer as a man of enterprise and science. The river marked on that 
map as Red River east of the 100th meridian has its source in the region of 
Santa Fé, and corresponds with the Red River or the Rio Colorado of Natchi- 
toches, as delineated on Pike’s map. 2. Morse’s map of the United States, pub- 
lished in 1822, and which accompanied an official report, made by him in that 
year to the Secretary of War, of the conditions of the various Indian tribes of 
the country. On this map appears Red River with its source not far from Santa 
Fé, and running southeastwardly to a short distance west of the 100th meridian, 
from which point it extends eastwardly all along the southern line of Indian 
Territory, thence southeastwardly to the Mississippi. 3. Carey & Lea’s Atlas of 
1822. On this map appears Red River having a westward course the entire 
distance from about the 94th to the 102d degree of longitude, between the 33d 
and 34th degrees of latitude, and constituting the southern line of the Indian 
Territory. Red River on this map has its source near the Snow Mountains. 
4. The map of Major Long, of the Topographical Engineers, inscribed to Mr. 
Calhoun, Secretary of War, and published in 1822. On this map appears a 
river with its source near the mountains of Santa Fé, and running southeast- 
wardly, then eastwardly to the 100th meridian, and continuing then eastwardly 
along the entire line between Indian Territory and Texas. As delineated on Long’s 

map, between the 103d and 101st meridians, that river is marked “Rio Roxo 
*55 or Red River,” and near the * 95th meridian it is marked “Red River.” 5. 

Tanner’s map of North America, 1822. 6. Tanner’s map of North America 
- (1823) shows a river on the south border of what is now Indian Territory, 
marked Red River. On each side of it, after it passes the 100th meridian, there 
are prongs or streams north and south, and the river, near its end, after it has 
passed 25° west from Washington, is marked Red River. Going off from the 
Red River at about 20° longitude west from Washington is the river marked 
False Washitta, which comes from the northwest. Red River as marked on 
that map extends nearer to Santa Fé than the False Washitta. 7. Finley’s 
American Atlas (1826) shows Red River on the south boundary of Arkansas, 
whose course, going from the east, is westward until about the 100th meridian 
is reached, and west of the 100th meridian it is marked ‘““R. Roxo or Red R.” 
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At longitude 20° west from Washington a river comes from the northwest 
marked False Washitta. The extension marked as above is much longer than 
any stream emptying into Red River from the north or the northwest. 8. “A 
Complete historical, chronological and geographical American atlas,” published 
by Carey & Lea, at Philadelphia, in 1826, on which will be found marked Red 
River, whose course going from east to west, is westwardly past the 100th merid- 
ian and then northwestwardly in the direction of Santa Fé. At about the 
O8th meridian a much shorter stream comes into it from the northwest, and 
is unmarked. 9. A German atlas of America, published at Leipsic in 1830, con- 
tains a map which shows the boundary established in 1819 on the west side of 
Louisiana, and shows Red River along the whole southern line of the Indian 
Territory. Coming into that river from the northwest, at 99° Iongitude, is an 
unmarked stream; and coming from the northwest, and emptying into Red River, 
at about 97° longitude, is another stream marked Falsche Washitta. 10. Young’s 
New Map of Texas, published at Philadelphia in 1835 by Mitchell, and a copy 
of part of which is given on pages 56, 57. On this map appears Red River with 

its source a short distance from Santa Fé, and marked, east of the 100th 
*58 meridian, as “Rio Roxo or Red River of Louisiana,” * running first south- 

eastwardly, then eastwardly along the southern boundary of Indian Terri- 
tory. 11. Maillard’s map of Texas, published in 1841, showing Red River as 
forming the line between the Indian Territory and Texas from about the 94th 
degree of longitude to the 100th meridian, having a course westward and eastward 
between those meridians, and marked, on the map, east of the 100th meridian, as 
“Rio Roxo or Red River of Louisiana.” 12. A map compiled for the Depart- 
ment of State, under the direction of Colonel Abert and Lieutenant Emory, and 
published by the War Department in 1844. On this map appears Red River, 
whose course going from east to west, from a point near the 94th degree of longi- 
tude, is substantially westward along the whole line between the Indian Territory 
and Texas. After passing the 100th meridian, its course is westwardly and north- 
westwardly in the direction of Santa Fé. 13. Tanner’s map of the United States 
and Mexico, published in 1846. That map shows Red River having an eastward 
and westward course, just south of the 34th degree of latitude, and marking the 
southern line of Indian Territory. 14. Colton’s map of the United States, pub- 
lished in 1848, shows Red River forking near the 98th meridian, one fork extend- 
ing westwardly and northwestwardly toward Santa Fé, marked Rio Roxo or Red 
River between 100° and 102°, and Red River between 102° and 104°. 15. Cor- 
dova’s map of the State of Texas, “compiled from the records of the general land 
office of the State by Robert Creuzbaur,” and published in 1849. Creuzbaur en- 
tered the land office in Texas before the admission of that State into the Union, 
and remained there for many years. While there he never heard of any claim by 
Texas to the territory now called Greer County. Upon the original of this map 
is a certificate by Thomas W. Ward, commissioner of the land office of Texas 
from January 5, 1841, to March 20, 1848, and also a certificate by his successor, 
George W. Smyth. Ward certified that the map had been compiled by Cruezbaur 
from the records of the general land office of Texas, and that it was the most cor- 

rect representation of the State he had seen or which had come to his knowl- 
*59 edge; “the meanders of * the rivers are all correctly represented, being made 

from actual survey.” Smyth certified that he “has no hesitancy in declaring 
it as his firm conviction that this map is a very correct representation of the State, 
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representing all returns up to date, having been compiled with great care from 
the records of the general land office.” On this map is also the certificate of the 
governor and secretary of state as to the official character of Ward and Smyth. 
It is further attested, under date of August 12, 1848, by Senators Rusk and 
Houston, and by Representatives Kauffman and Pilsbury, as follows: “We, the 
undersigned Senators and Representatives from the State of Texas, do hereby 
certify that we have carefully examined J. de Cordova’s map of the State of 
Texas, compiled by R. Creuzbaur from the records of the general land office of 
Texas, and have no hesitation in saying that no map could surpass this in accur- 
acy and fidelity. It has delineated upon it every county in the State, its towns, 
rivers and streams, and we cordially recommend it to every person who desires 
correct geographical information of our State. To the persons desirous of 
visiting Texas it would be invaluable.” 16. Mitchell’s New Atlas of North and 
South America, published by Thomas Cowperthwaite & Co., Philadelphia, 1851, 
shows on the map of Texas a river marked Red River, whose course, after the 
latitude midway between 33° and 34° is reached, is westward. It continues in a 
westerly direction with scarcely any change until it reaches the 102d meridian, 
and then turns northwestwardly in the direction of Santa Fé. 

All of these maps place the territory in dispute east of the 100th meridian 
and north of the southern line of the Indian Territory as that line is claimed by 
the United States. They are all inaccurate, if any part of that territory is 
within the limits of Texas. No one of them so locates Red River that its course,. 
going westward (from the point where the line between Texas and Louisiana 
intersects the Red River) to the 100th meridian would take the line of the treaty 
of 1819 up the North Fork of Red River until it intersected that meridian near 

the 35th degree of latitude. 
*60 The conclusion to be drawn from the maps to which we * have referred 

is sustained by other maps, namely: 1. A map of the State of Texas pur- 
porting to have been compiled by Stephen F. Austin and published at Philadelphia 
by H. S. Tanner in 1837. The original is in the general land office of Texas, and 
upon it is the certificate of the commissioner of such land office, dated March 13, 
1882, showing that it was temporarily deposited in that office. 2. A map of 
Texas purporting to have been compiled from surveys on record in the general 
land office of the Republic of Texas, in the year 1839, by Richard S. Hunt and 
Jesse F. Randel. Upon this map is a certificate of the secretary of state of 
Texas, approving the map, and stating that it had been compiled ‘from the 
best and most recent authorities.’ This certificate is followed by one from 
the commissioner of the general land office of the Republic of Texas, dated 
April 25, 1839, stating that “the compiler of this map has had access to the rec- 
ords of this office, and that the map was compiled from them.” 3. Disturnel’s 
map of the United States of Mexico, published in 1847 and used at the making 
of the treaty of Guadalupe Hidalgo. 4. A map prepared for the President of the 
United States under the direction of the commissioner of the land office in 1849. 
5. A. Travellers’ map of the State of Texas, “compiled from the records of the 
general land office, the maps of the Coast Survey, the reports of the boundary 
commission, and various other military surveys and reconnoissances, by Charles 
W. Pressler.” This map was published in 1867. The author held a position in 
the land office of Texas for more than thirty years. 
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But it is said that the United States has in many ways, and during a very 
long period, recognized the claim of Texas to the territory in dispute, and upon 
principles of justice and equity should not be heard at this late day to question 
the title of the State. 

Is there any basis for the suggestion that the United States has ever 
acquiesced in the claim of the State that the treaty line westward along Red 
River to the 100th meridian follows the course of the North Fork from its 

mouth northwardly and northwestwardly until that meridian is reached at 
*61 a point * north of the 35th degree of latitude? This question deserves the 

most careful examination; for, long acquiescence by the General Govern- 
ment in the claim of Texas would be entitled to great weight. 

In support of the suggestion that the United States has recognized the claim 
‘of Texas, reference is made to the fact that in 1843 some Texan troops under 
the command of Colonel Snively went into the territory here in dispute and were 
arrested and disarmed by Captain Cooke of the United States Army, who had 
been especially assigned to the duty of protecting caravans of Santa Fé traders 
through the territories of the United States to the Texan frontier. Of his con- 
duct the Republic of Texas complained. Connected with that matter was an 
alleged forcible entry into the custom house at Bryarly’s Landing on Red 
River by certain citizens of the United States, and the taking therefrom of goods 
that had been seized as forfeited under the laws of Texas. The settlement of 
that dispute between the two governments is now relied on as showing a recog- 
nition by the United States of the claim of Texas to the territory here in con- 
troversy. We have been unable to find anything in the history of those pro- 
ceedings to justify this contention of the State. From the letter of Mr. Cal- 
houn, Ceca of State, to Mr. Van Zandt, Chargé d’affairs of the Republic of 
Texas, of date August 14, 1844, it appears that Captain Cooke’s conduct in this 
matter was made the subject of a court of inquiry. Mr. Calhoun said: “The court 
was ordered, at the request of my immediate predecessor, in conformity to the 
intimation contained in his communication to Mr. Van Zandt, of the 19th of 
January last, in order to ascertain more fully and in the most authentic form the 
circumstances and facts connected with the proceedings of Captain Cooke and 
his command, in the disarming of the Texan force under the command of 
Colonel Snively. Mr. Van Zandt will find, on recurring to the extract, that the 
opinion of the court is, that the place where the Texan force was disarmed was 
within the territory of the United States; that there was nothing in the con- 

duct of Captain Cooke which was harsh or unbecoming, and that he did not 
*62 exceed the * authority derived from the orders under which he acted. It is 

proper to add that the court consisted of three officers of experience and 
high standing ; that the case was fully laid before it, and that its opinion appears to 
be fully sustained by the evidence. There seems to be no doubt that Captain Cooke 
was sincerely of the opinion that the Texan force was within the territory of the 
United States, and that the fulfilment of his orders to protect the trade made it his 
duty, under such circumstances, to disarm them. It is readily conceded that the 
commander of the Texan forces, with equal sincerity, believed the place he occupied 
was within the territory of Texas. Which was right or which wrong can be 
ascertained with certainty only by an actual survey and demarcation of the line 
dividing the two countries between the Red and Arkansas Rivers.” After ob- 
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serving that it was neither necessary nor advisable to renew between the two 
governments the discussion on the question whether the Texan force was or was 
not within the limits of the United States, Mr. Calhoun proceeded: “In the 
hope, therefore, of closing the discussion and putting an end to this exciting 
subject, the undersigned renews the offer of his predecessor contained in the 
communication above referred to, ‘to restore the arms taken from the Texan 
force, or to make compensation for them,’ and his assurance, given at the same 
time that ‘his government never meditated and will not sanction any indignity 
towards the government of Texas, nor any wrongs towards her people, and will 
repair any injury of either kind which may be made to appear.’’”’ This offer was 
accepted by the government of Texas, its Chargé d’affairs saying: “As it is not 
probable that the arms could be returned in the order in which they were taken, 
compensation will be received for them.” House Ex. Doc. 28th Congr. 2d Sess. 
Vol. 1, pp. 12, 109-10. This was followed by an appropriation by Congress by the 
act of March 30, 1847, c. 47, of a sum of not exceeding $30,000, “for settling the 
claims of the late Republic of Texas, according to principles of justice and 
equity, for disarming a body of Texan troops under the command of Colonel 

Snively, and for entering the custom house at Bryarly’s Landing, and taking 
*63 * certain goods therefrom.” 9 Stat. 155, 168. It seems to the court too clear 

to require discussion that, while, during the above controversy, the United 
States and Texas asserted their authority, respectively, over the place where the 
Texan troops were disarmed, the determination of the question of territorial 
boundary was expressly waived, and a settlement was reached, upon the basis 
indicated in the diplomatic correspondence and in the act of Congress solely (to 
use the words of Mr. Calhoun) to allay “irritated feelings between two countries, 
whose interest it is to be on the most friendly terms.” 

Proceeding with the inquiry whether the United States has recognized the 
claim of Texas to own the territory in dispute, we find that by the treaty of 
June 22, 1855, between the United States and the Choctaw and Chickasaw In- 
dians, the boundary of the Choctaw and Chickasaw country was thus defined: 
“Beginning at a point on the Arkansas River, one hundred paces east of old 
Fort Smith, where the western boundary line of the State of Arkansas crosses 
the said river, and running thence due south to Red River; thence up Red 
River to the point where the meridian of one hundred degrees west longitude 
crosses the same; thence north along said meridian to the main Canadian River ; 
thence down said river to its junction with the Arkansas River; thence down said 
river to the place of beginning.” 11 Stat. 611, 612. It may be here stated that 
the Kiowas, Comanches and Apaches were settled in the Choctaw and Chickasaw 
country, as originally defined, in virtue of the treaty of 1867. 15 Stat. 581, 582. 
In execution of the treaty of 1855 the Commissioner of Indian Affairs made a 
contract with A. H. Jones and H. M. C. Brown for a survey of some of the 
boundaries of the original Choctaw and Chickasaw country. From the field- 
notes of those surveyors, which were duly reported to the proper office, and cer- 
tified to be correct by the astronomer and examiner of the Indian Boundary Sur- 
vey, we make these extracts: “The initial monument for the 100th meridian west 
longitude boundary line between the State of Texas and the Choctaw and Chicka- 

saw countries is established 30 chs. dist. from the north bank of Red River 
*64 on an elevation near 50 ft. above the bed of the same. The situation * was 
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selected with a view to protect the monument so as never to be destroyed by high 
water. . . . The river due south from the monument is 76 chs. and 85 lks. 
wide from high water mark to high water mark. Course Nie5 >is ealite will 
be sufficient to say to those interested that there can be no doubt as to the 
fact of its being the main branch of Red River, as was doubted by some persons 
with whom we had conversed relative to the matter before seeing it, for the rea- 
son the channel is larger than all the rest of the tributaries combined, besides 
affording its equal share of water, though like the other branches in many places 
the water is swallowed up by its broad and extensive sand beds, but water can 
at any season of the year be obtained from one to three feet in main bed of 
stream.” 

We come now to the act of June 5, 1858, c. 92, by which (in harmony with 
ihe act of the legislature of Texas of February 11, 1854, 2 Sayles’ Early Laws of 
Texas, Art. 2412) it was provided: “§ 1. That the President of the United States 
be, and he hereby is, authorized and empowered to appoint a suitable person or 
persons, who, in conjunction with such person or persons as may be appointed 
by and on behalf of the State of Texas for the same purpose, shall run and mark 
the boundary lines between the Territories of the United States and the State 
of Texas: Beginning at the point where the one hundredth degree of longitude 
west from Greenwich crosses the Red River, and running thence north to the 
point where said one hundredth degree of longitude intersects the parallel of 
thirty-six degrees thirty minutes north latitude; and thence west with the said 
parallel of thirty-six degrees and thirty minutes north latitude to the point where 
it intersects the one hundred and third degree of longitude west from Greenwich; 
and thence south with the said one hundred and third degree of longitude to the 
thirty-second parallel of north latitude; and thence west with the said thirty- 
second degree of north latitude to the Rio Grande. § 2. That such landmariss 
shall be established at the said point of beginning on Red River, and at the other 

corners, on the said several lines of said boundary, as may be agreed on by 
*65 the President of the United States, or * those acting under his authority, 

and the said State of Texas, or those acting under its authority.” 11 
Statoil: 

This act was passed before Jones and Brown had completed and reported 
the survey made by them. Pursuant to this act of 1858 a commissioner was ap- 
pointed on behalf the United States. The Secretary of the Interior in his letter 
of instructions to that commissioner said, among other things: “After surveying | 
and marking that portion of the boundary defined by the parallel of 36° 30’ 
north latitude and which is known to you to present no obstacle to a rapid survey 
and demarcation, to prevent delay and expense, you will take the 100th meridian 
of west longitude as laid down on the map of the southern boundary of Kansas, 
or as determined and marked upon the surface of the earth by Messrs. Jones 
and Brown, surveyors of the Chickasaw and Choctaw boundaries, from observa- 
tions made by Daniel G. Major, astronomer on the part of the United States, at 
its intersection with the Northern Creek boundary, about midway between the 
North F ork of the Canadian and the Canadian River, or by independent observa- 
tions, whichever, in your judgment from comparison, may be found to be the 
most correct method. Having connected with, or observed for, the 100th meri- 
dian at its intersection with the Creek boundary, as determined by the parties 
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above mentioned, you will proceed as rapidly as possible over the remaining 
portion of this meridian to Red River, the termination of your field work, mak- 
ing such observations and measurements as you may deem sufficient to verify 
it.’ The governor of Texas having insisted upon the work of the survey being 
commenced on the Red River rather than on the north line, the Secretary of the 
Interior, after saying that that course would involve a serious delay in fixing the 
initial point of the 100th meridian, which could only be done after several 
months of careful astronomical observations and an exchange of observations 
with some fixed observatory, said: “And, besides, by the time the commissioners of 
the respective governments are prepared to commence their labors at that point, 

that line will probably have been determined and marked by the United 
*66 States surveyors, Messrs. Jones and Brown, who * are now engaged upon the 

surveys of certain boundaries in the Choctaw and Chickasaw country, under 
the provisions of the treaty of January 22,1855. . . . The above named surveyors 
are provided with a competent astronomer and excellent instruments, and their line 
will probably require but simple verification on the part of the joint commission ; 
and for all purposes appertaining to the interests of the citizens of Texas along 
and adjacent to the proposed boundary line north of the Red River, Brown and 
Jones’ survey must prove sufficient and satisfactory.” 

For reasons that need not be here detailed, the commissioners of the two 
governments separated before their joint work was concluded. The commis- 
sioner of the United States in a preliminary report, November 14, 1860, to the 
Secretary of the Interior, stated that he commenced his survey by tracing the 
100th meridian from its intersection with the Canadian River northward to its 
intersection with the parallel 36° 30’, forming the northeast corner of the boundary. 
Having traced and marked that parallel to the northwest corner, he returned along 
the bed of the Canadian River, and came again to the 100th meridian, when he 
turned southward, and followed that meridian “to its intersection with the south 
[ Prairie Dog Town] or main branch of Red River.” Ina subsequent report to the 
Commissioner of the Land Office, under date of September 30, 1841 he said: 
“That part of the 100th meridian lying between the main branch of Red River’”— 
by which was meant Prairie Dog Town Fork or South Fork—‘end the southern 
boundary of the Cherokee country had been determined, run and marked by 
Messrs. Jones and Brown in 1859, under the direction of the Indian Bureau, 
as constituting the boundary between Texas and a part of the Indian Territory. 
So much of the boundary line as was thus established, Hon. Jacob Thompson, 
then Secretary of the Interior, directed me to adopt, and in pursuance of this in- 
struction I simply retraced the meridian up to where the work of Messrs. Jones 
and Brown ended. Thence I prolonged it up to its intersection with the parallel 

SOm oO ret 
Os It should be here stated that the governor of Texas, under * date of 

April 28, 1860, instructed the commissioner appointed by him to “‘insist upon 
the North Fork as the main Rio Roxo or Red River, and as the true boundary line, 
as described in the treaty of 1819.” And just before that date, namely, on the 8th 
day of February, 1860, when there was no reason to suppose that the United 
States acquiesced in the claim of Texas, the legislature of that State passed the 
act heretofore referred to, creating the county of Greer with the following 
boundary: “Beginning at the confluence of Red River and Prairie Dog River, 


1220 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


thence running up Red River, passing the mouth of South Fork and following 
Main or North Red River to its intersection with the 23d degree of west longi- 
tude; thence due south across Salt Fork and to Prairie Dog River, and thence 
following that river to the place of beginning.” 2 Sayles’ Early Laws of Texas, 
Art. 2886. Of course, the purpose of that enactment was to assert, in solemn 
form, the claim of the State to the territory in dispute. 

During the Civil War, and for many years thereafter, this vexed question 
did not receive any attention from either government. The reason for this will 
be understood by every one. 

But the fact upon which the State seems to lay most stress is, that on the 
24th day of February, 1879, Congress passed an act entitled “An act to create 
the Northern Judicial District of the State of Texas, and to change the Eastern 
and western Judicial Districts of said State, and to fix the time and place of hold- 
ing courts in said Districts.” 20 Stat. 318, c. 97. By the first section of that act it 
was provided “that a judicial district is hereby created in the State of Texas, to be 
called the Northern Judicial District of said State, and the territory embraced 
in the following named counties, as now constituted, shall compose said district, 
namely.”” Here follows a list of one hundred and ten counties, including all the 
recognized counties of Texas (except Red River and Bowie) that are im- 
mediately south of the line between the Indian Territory and Texas, as that line 
is defined on the above map of 1892; and midway in this long list appears the 

word “Greer.” 
*68 The learned counsel representing the State insist with confidence * that 

this act of Congress should be regarded as an expression of a purpose by the 
United States to surrender its claim to the territory in dispute, and as a recognition 
that that territory was a part of Texas. But we cannot so construe it without doing 
violence to the strong conviction we have that Congress did not, for a moment, 
intend by this legislation to part with extensive territorial possessions which 
the General Government had during a long period claimed to be under its ex-~ 
clusive jurisdiction, and outside of the jurisdiction of any State. We have been 
unable to find in the history of the act of 1879 any intimation or suggestion 
that the placing of the territory in dispute in the Northern Judicial District of 
Texas was made for the purpose of finally determining the controversy as to 
boundary that had long existed between the United States and Texas. It was 
entirely competent for Congress for judicial purposes to have included the whole 
or any part of the Indian Territory within a judicial district established in an 
adjoining State. If Congress was aware of the state enactment of 1860, the 
county of Greer might well have been referred to as a county then “constituted,” 
and to be placed, for judicial purposes, within the Northern Judicial District of 
the State of Texas. Thus the act of 1879 may not unreasonably be interpreted ; 
and we think that any other construction of its provisions would impute an inten- 
tion of Congress to dispose of an important part of the territory of the United 
States without disclosing such intention, either by the title of the act passed, or 
by any words in its body indicating a purpose to settle a disputed question of 
boundary. The respect due to a codrdinate department of the government for- 
bids this court from taking any view of its action that would imply a willingness 
to accomplish by indirection, or by the use of vague forms of expression, what, 
perhaps, could not have been accomplished in an open manner, or by employing 


UNITED STATES V. STATE OF TEXAS 1228 


such clear, distinct language as the occasion and the interests involved alike de- 
manded. 

We are the more inclined to take this view because it is manifest that, prior 

to the present litigation, the State of Texas never regarded the act of 1879 
*69 — as recognizing its * jurisdiction over the territory in question, nor supposed 

that that act placed Greer County, so called, in the Northern Judicial Dis- 
trict of Texas for any except judicial purposes. 

In the early part of the year 1882, Senator Maxey of Texas, at the in- 
stance of the governor of that State, (and in anticipation of like action by the 
Texas legislature,) introduced into the Senate of the United States a bill pro- 
viding for the appointment of a commission to consider the unsettled boundary 
dispute between the United States and Texas. There was no pretence that the 
matter had been disposed of by the act of 1879. That bill passed the Senate, but 
did not pass the House of Representatives. In the latter body a bill was intro- 
duced by a Representative from Texas which defined the boundary between the 
Indian Territory and Texas as follows: “Beginning at the southeast corner of 
said Indian Territory, in the middle of Red River; thence up said river to the 
junction of the Prairie Dog Town and North Forks of said river; thence up the 
middle of said North Fork to the 100th meridian west from London; thence 
crossing said North Fork by a line due north to the northeast corner of said State 
of Texas, as now established.” The Judiciary Committee reported adversely to 
this bill, and, as a substitute for it, reported a joint resolution providing for the 
appointment of a joint commission to ascertain and mark the point where the 
100th meridian crosses Red River, in acordance with the treaty of 1819. House 

Report No. 1282, 47th Cong. Ist Session. The report of that committee 
*70 ~——will be found in the margin.’ It contains * a full statement of the views 
entertained by that committee in opposition to the claim of the State. 


1 The Committee on the Judiciary, by Mr. Willits, to whom was referred the bill (H. R. 
1715) to define the boundary between the Indian Territory and the State of Texas, begs leave 
to report: 

That said bill seeks by legislative enactment to define said boundary at the point in dis- 
pute, as the North Fork of the Red River, instead of the South Fork, commonly called the 
Prairie Dog Town Fork of the Red River. 

The importance of the issue involved may be seen at a glance, when it is observed that 
the tract in dispute, lying within said two forks of Red River, and bounded on the west 
by the one hundredth meridian of longitude west of Greenwich, is about 60 miles long and 
40 miles wide, probably over 2,000 square miles, and containing a large amount of valuable 
land. If this tract is a part of Texas, the lands belong to that State under the act of her 
admission, while if it is a part of the area of the Indian Territory it becomes a portion of 
the public domain. 

The real question in dispute is which branch or fork of Red River is its main branch, 
or the continuation of the river. The initial point of investigation is the treaty between 
the United States and Spain, dated February 22, 1819, in which this part of the boundary is 
defined as follows: After it strikes the Rio Roxo of Natchitoches or Red River,” it then 
follows “the course of the Rio Roxo westward to the degree of longitude 100 west from 
London and 23 from Washington; then crossing said Red River and running thence by a 
line due north to the Arkansas, etc. . . . the whole being as laid down in Melish’s map 
of the United States, published at Philadelphia, improved to the lst of January, 1818.” 

By this it will be seen that the western boundary of that portion of the United States 
lying on the north of the Red River was said one hundredth meridian, and that its south- 
western corner was where said meridian crosses the river. At the date of that treaty this 
region had never been accurately explored, and the fact was not known that Red River 
divided into two branches before it reached said meridian; in fact, the very map referred 
to in the treaty makes the river a continuous stream, and does not lay down the North 
Fork at all. Subsequent surveys have discovered the two forks, and have definitely located 
said one hundredth meridian about 80 miles west of where the two forks form the river 
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7a In the same year the State of Texas, by an act approved * May 2, 1882, 
authorized and empowered its governor “to appoint a suitable person or per- 
sons, who, in conjunction with such person or persons as may be appointed 

*72 by, or on * behalf of, the United States, for the same purpose, shall run 
and mark the boundary line between the Territories of the United States 

and the State of Texas as follows: Beginning at a point where a line drawn north 

from the intersection of the thirty-second degree of north latitude with the western 
bank of the Sabine River crosses Red River, and thence following the course 
of said river westwardly to the degree of longitude one hundred west from 

London, and twenty-three degrees west from Washington, as said line was laid 
down in Melish’s map of the United States, published at Philadelphia, im- 

*73 proved to the first of January, 1818, and designated * in the treaty between 
the UnitedStates and Spain, made February 22, 1819. § 2. Said joint com- 

mission will report their survey, made in accordance with the foregoing section of 

this act, together with all necessary notes, maps and other papers, in order that in 
fixing that part of the boundary between the Territories of the United States and 
the State of Texas the question may be definitely settled as to the true location of 


proper. The treaty with Mexico dated January 12, 1828, recognizes the boundary as stipu- 
lated in the aforesaid treaty with Spain, as did the joint resolution admitting Texas into the 
Union. Even at as late a date as her admission into the Union there was no knowledge of 
uncertainty in this boundary. Lieutenant Emory made a map for the War Department in 
1844 (which is now in the Land Office), on which the North Fork is not laid down, and on 
that Red River traces nearly the course of the Prairie Dog Town Fork. Disturnell’s map 
of Mexico, dated 1848, follows in this regard Emory’s and Melish’s maps. 

The first accurate knowledge of these streams seems to have been obtained by Captain 
R. B. Marcy and Captain George B. McClellan, who, under the direction of the War De- 
partment, explored the headwaters of the Red River in 1852, and made an elaborate report, 
which was published under the authority of Congress. (See Ex. Doc. Senate, No. 54, 
Thirty-second Congress, Second Session.) 

Even this report did not develop the data for this dispute, as Captain McClellan, doubt- 
less from the inaccuracy of his instruments, located said one hundredth meridian below the 
fork of the river several miles, over one degree of longitude east of its actual location. 

The question does not seem to have arisen until after the astronomical survey of said 
meridian by Messrs. Jones and Brown in 1857 to 1859, in pursuance of a contract between 
them and the Commissioner of Indian Affairs, who wished to know the boundary line be- 
tween the Choctaw and Chickasaw country. They located the one hundredth meridian, as 
before stated, some 80 miles west of the junction of the two forks, and they designated the 
Prairie Dog Town branch as the main branch of the Red River. 

It appears that this designation was at once questioned by Texas, and, at the instiga- 
tion of the Senators of that State, Congress passed an act, approved June 5, 1858, 11 U. S. 
Stat. 319, authorizing the President in conjunction with the State of Texas to run and mark» 
said boundary line. Commissioners were appointed on the part of the United States and of 
Texas, who proceeded to their work in May and June, 1860. 

Governor Sam Houston of Texas instructed the commissioner of that State as follows: 

“In the prosecution, then, of the survey you will be guided by Melish’s map, and insist 
upon the North Fork as the main Rio Roxo or Red River, and as the true boundary line, 
as described in the treaty of 1819.” 

He refers in his letters of instructions to the Marcy survey, and claims that Marcy 
was Clearly of the opinion that the North Fork was the true Rio Roxo, or Red River proper, 
and further claims that said map of Melish’s lays downs the North Fork as the main prong. 

The commissioners were unable to agree, the one on the part of the United States 
claiming that_at and across the Red River and to a point about half way from the North 
Fork to the Canadian River the line had been definitely located by Messrs. Jones and Brown 
the year before, and that nothing now remained but to extend the line north to latitude 36° 
30, its northern extremity. To this the commissioner on the part of Texas objected, and 
the latter proceeded south to the North Fork, and placed a monument thereon on the 
north bank fifteen feet in diameter and seven feet high, claiming that as the true southwest 
corner of Indian Territory, and reported his doings to the governor of Texas. The com- 
missioner on the part of the United States seems never to have completed his report. 
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the one hundredth degree of longitude west from London, and whether the North 
Fork of Red River, or the Prairie Dog Fork of said river, is the true Red 
*74 River designated in the treaty between the United States and Spain * made 
February 22, 1819; and in locating said line said commissioners shall be 
guided by actual surveys and measurements, together with such well established 
marks, natural and artificial, as may be found, and such well authenticated maps as 
may throw light upon the subject. § 3. Such commissioner or commissioners, on 
the part of Texas, shall attempt to have said survey, herein provided for by the 
joint commission, made and performed between the first day of July and the first 
day of October of the year in which said survey is made, when the ordinary 
stage of water in each fork of said Red River may be observed; and when the 
main or principal Red River is ascertained as agreed upon in said treaty of 1819, 
and the point is fully designated where the one hundredth degree of longitude 
west from London, and twenty-third degree of longitude west from Washington, 
crosses said Red River, the same shall be plainly marked and defined as a corner 
in said boundary, and said commissioner shall establish such other permanent 
monuments as may be necessary to mark their work.” Gen. Laws, Texas, 1882, 
peo: 
In the year 1884 the attention of the Secretary of the Interior was called 
to the attempted occupation of a part of the territory in dispute by white settlers, 
who assumed that it was a part of the State of Texas. That officer called the 


Texas adopted and acted upon the report of her commissioner as settling the question 
of boundary, and established the territory in dispute as a county of that State, naming 
it Greer, and has assumed jurisdiction over it; and by an inadvertence, not singular in our 
legislative history, the United States by act of Congress approved February 24, 1879, 20 
U. S. Stat. 318, included said county of Greer as a part of Texas in the Northern Judicial 
District of that State, not annexing it for judicial purposes, but recognizing it apparently 
‘as an integral part of Texas. 

It is manifest, therefore, that some means should be taken to settle this dispute as soon 
as possible. Conflicts are arising between the United States authorities and persons claim- 
ing to exercise rights on the disputed tract under the jurisdiction of the State of Texas; 
bloodshed and even death has resulted from this conflict. As long ago as May, 1877, the 
attention of the Secretary of the Interior was called to the dispute by the War Department, 
-and the Secretary of the Interior replied to the letter of inquiry under date of May 10, 
1877, which letter we add as part of this report. 

On a careful review of the facts in the case—for the question as to which prong of the 
river is the true river is really a question of fact—your committee is decidedly of the opinion 
that the South Fork is the true boundary, and that therefore the claim of the State of Texas 
is unwarranted. 

So far from Captain Marcy being clearly of the opinion, as Governor Houston claimed, 
that the North Fork is the main branch, his final opinion was in favor of the South Fork. 
It is true that in his diary, on the day he struck the North Fork, he used the language 
attributed to him, under the date of May 26, to wit: 

_ “We are now in the immediate vicinity of the Wichita Mountains [a range of moun- 
tains lying east by northeast from the mouth of Otter Creek, which empties into the North 
Fork, and where he was encamped]. Red River, which passes directly through the western 
extremity of the chain, is different in character at the mouth of Otter Creek from what it is 
below the junction of the Ke-che-ah-que-ho-no (the Dog Town Fork).” 

But he had been for several days traveling along the north bank of the Red River west, 
and struck the North Fork when it, as well as the South Fork, was swollen with the rains, 
and both branches he says “were of apparently about equal magnitude,’ and he naturally 
spoke of the North Fork as “Red River.” But he continued up the North Fork to its 
source, which he located at longitude 101° 55’. Then he took a southwesterly course till he 
came to the headwaters of the Prairie Dog Town (or South Fork), which he located at 
longitude 103° 7’ 11”, and from that time he repeatedly speaks of that branch as the main 
branch. (See his report, pp. 55, 58, 84, 86, and 87.) He also entitles his Plate No. 10, 
which is a picture of the rock and gorge out of which the headspring of that fork flows, 
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attention of the Secretary of War to the subject, and suggested that as this terri- 
tory had been included within the limits of the Indian Territory, and treated 
as part thereof for many years, the military should protect the interests of the 
United States. President Arthur issued his proclamation, warning all persons 
from obtruding upon the lands embraced within the limits of the Indian Territory. 
At the request of the authorities of Texas action was suspended to await the 
determination of the disputed question of boundary between that State and the 
United States. 
At the next session of Congress the joint resolutions reported at the previous 
session were embodied in the act of January 31, 1885, c. 47. That act provided: 
“Whereas the treaty between the United States and Spain, executed 
*75 February twenty-second, eighteen hundred and nineteen, * fixed the bound- 
ary line between the two countries west of the Mississippi River as fol- 
lows: Beginning on the Gulf of Mexico at the mouth of the Sabine River, in the 
sea, and continuing north along the western bank of that river to the thirty-second 
degree of latitude; thence by a line due north to the degree of latitude where it 
strikes the Rio Roxo of Natchitoches or Red River ; thence following the course of 
the Rio Roxo westward to the one hundredth degree of longitude west from Lon- 
don, and the twenty-third from Washington; thence crossing the said Red River 
and running thence by a line due north to the river Arkansas; thence following the 
course of the southern bank of the Arkansas to its source, in latitude forty-two 
degrees north; and thence by that parallel of latitude to the South Sea; the whole 
being as laid down in Melish’s map of the United States, published at Phila- 
delphia, improved to the first of January, eighteen hundred and eighteen; and 
whereas a controversy exists between the United States and Texas as to the 
point where the one hundredth degree of longitude crosses the Red River, as 
described in the treaty; and whereas the point of crossing has never been ascer- 
tained and fixed by any authority competent to bind the United States and Texas ; 
and whereas it is desirable that a settlement of this controversy should be had, 


as “Head Ke-che-ah-que-ho-no, or the main branch of the Red River.” It is manifest that, 
whatever may have been his first impressions, he finally came to the conclusion, both from 
its greater length and size, that the South Fork is the main branch. 

A reference to the letter of the Commissioner of the Land Office, hereto annexed, 
will show that Messrs. Brown and Jones had no doubt of the south being the main branch. 
The reasons they give seem to be conclusive. The width of the South Fork at the one 
hundredth meridian is 76 chains and 85 links; that of the North Fork 23 chains. The field- . 
notes of the commissioner on the part of the United States, acting under the act of June 5, 
1858, of the date of August 29, 1860, say the channel of the North Fork is only 25 chains 
and 44 feet, and that he found “no water on the surface, (7.¢.) the river bed, but it is found 
by digging 2 feet 3 inches below the surface.” While in his field-notes of August 30, he 
says: “Struck main Red River. Main Red River where crossed, 65 chains and 38 feet; 
channel of running water, 22 feet 6 inches deep. Plenty of long, large lagoons of water in 
the bed besides the running channel.” 

If the data given in these reports are correct there would seem to be no doubt of the 
claim of the United States to the tract in dispute, and, therefore, your committee report ad- 
versely to the bill referred to it. 

But, inasmuch as the claim is disputed, and that with the earnestness of belief on the 
part of Texas, and inasmuch as none of the surveys referred to have been made with the 
privity of the State of Texas, the joint commission appointed having failed to act in concert 
your committee are of the opinion that that State should have a hearing in the matter, and 
should have an opportunity to cooperate with the United States in settling the facts upon 
which the question in dispute rests. A substitute is reported for the appointment of a joint 
commission, the passage of which is recommended. 
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to the end that the question of boundary, now in dispute because of a difference 
of opinion as to said crossing, may also be settled; therefore, 

“Be it enacted, etc., That the President of the United States be, and he is 
hereby, authorized to detail one or more officers of the army who, in conjunction 
with such person or persons as may be appointed by the State of Texas, shall 
ascertain and mark the point where the one hundredth meridian of longitude 
crosses Red River, in accordance with the terms of the treaty aforesaid, and the 
person or persons appointed by virtue of this act shall make report of his or their 
action in the premises to the Secretary of the Interior, who shall transmit the 
same to Congress at the next session thereof after such report may be made, 

for action by Congress.” 23 Stat. 296, 297. 
*76 * Under the act of Texas of 1882 and the act of Congress of 1885, the 
two governments appointed commissioners, but they were unable to agree 
upon the vital point as to whether the line which by the treaty was to follow the 
course of Red River westward to the 100th meridian went up the North Fork of 
Red River until that meridian was reached, or went westward along the Prairie 
Dog Town Fork to the point designated by the survey of Jones and Brown. 

On the 30th day of December, 1887, President Cleveland issued a proclama- 
tion asserting that title in, and jurisdiction over, all the territory lying between 
the North and South Forks of the Red River and the 100th meridian, as part of 

.the Indian Territory, was vested in the United States. That proclamation recites 
the fact that the commissioners appointed on the part of the United States, under 
the act of January 31, 1885, authorizing the appointment of a commission to run 
and mark the boundary lines between a portion of the Indian Territory and the 
State of Texas, in connection with a similar commission to be appointed by the 
State of Texas, had, by their report, determined that the South or Prairie Dog 
Town Fork was the true Red River designated in the treaty, the commissioners 
appointed on the part of said State refusing to concur in that report. The presi- 
dent admonished and warned all persons, whether claiming to act as officers of 
the county of Greer, in the State of Texas, or otherwise, against selling or dis- 
posing of or attempting to sell or dispose of any of said lands, or from exercising 
or attempting to exercise any authority over said lands, or purchasing any part 
of said territory from any person or persons whatsoever. 

We have referred, with perhaps more fullness than was necessary, to the 
action, legislative and otherwise, of the two governments after the passage of 
the act of 1879, for the purpose of showing that, notwithstanding the passage 
of that act, the United States continuously asserted its rightful jurisdiction over 
the territory in dispute as a part of what is commonly called the Indian Territory ; 
and that, finally, as the only peaceful method of ending the dispute, Congress 
passed the act of 1890, under the authority of which the present suit was 

instituted. 
77 * In addition to what has been stated, we may add that the governor of 

Texas, in his message to the legislature of January 10, 1883, enforced the 
claim of his State by an exhaustive argument, covering the whole field of contro- 
versy, but without intimating that the United States, by the act of 1879 creating 
the Northern Judicial District of Texas, had admitted that “Greer County’? was 
rightfully a part of Texas and subject to its jurisdiction. No one can read that 
message without perceiving that the author was familiar with every phase of this 
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question of boundary. It did not occur to him that the question had been concluded 
by the act of Congress establishing a judicial district in the State of Texas. If 
he had so interpreted that act, a reference to it would have been made in the 
course of his presentation of the matter on behalf of his State. 

In our judgment the act of Congress of 1879, establishing the Northern 
Judicial District in Texas, must be interpreted as meaning that the territory in 
dispute was placed in that district only for such judicial purposes as were com- 
petent to the courts of the United States, holden in that district, and that Texas 
can take nothing in the present controversy by reason of its provisions. 

In support of the contention that the United States is estopped by its action 
to claim the territory in dispute, the answer alleges that “the Executive Depart- 
ment of the government of the United States has established and maintained 
post offices and post roads in said county, has advertised publicly for bids for 
carrying the United States mails over the routes in said county, designating, as 
defendant is advised, said post offices and post roads as lying in Greer County, 
Texas, and not lying in the territory allotted to the Indians.” In the amended 
bill filed by the United States it is alleged that, in 1886, after the passage of the 
act of 1885 providing for a commissioner to ascertain the line between Texas 
and the United States, as established by the treaty of 1819, and while the com- 
missioners appointed under that act were actually engaged in their duties, certain 

residents of the disputed territory, describing themselves as residents of 
*78 Greer County, * Texas, petitioned the Post Office Department of the United 

States for the establishment of post offices respectively at Mangum and 
Frazier, in Greer County, Texas ; that in that year the prayers of the petitions were 
granted; that acting upon the designation of locality as set forth in such petitions 
such post offices were established and designated as in Greer County, Texas; but 
“during the same year 1886, and on the 27th day of December in said year, it was 
discovered by the authorities of the Post Office Department that said post offices 
were located in the territory in dispute; that said territory was claimed by the 
United States; that it was designated and outlined on the maps of the General 
Land Office and of the Post Office Department as not within the limits of the 
State of Texas, but a part of the Indian Territory of the United States; that 
thereupon, on the last mentioned day, in order to correct the error, the designa- 
tions of those post offices were changed so as to locate them within the Indian 
Territory, and they have been from that date and are still only known, recognized 
and described in orders and official acts of the Post Office Department as located © 
in the Indian Territory; and that all other post offices established within that 
territory since December, 1886, have been established, recognized and described, 
and are still so described and recognized, as within the Indian Territory.” 

It is quite sufficient to say in respect to this point that the evidence fully 
sustains the allegations of the amended bill, and, therefore, the designation, for 
a short time, of the post office referred to as being in Greer County in the State 
of Texas cannot, under the circumstances, be deemed of any weight in our de- 
termination of the main issue. 

There is another view of the case upon which the State relies, to which 
much of the argument of counsel was directed. It is indicated in the following 
clauses of the answer filed by the State: “That in accordance with their usual 
custom the Spanish conquerors upon taking possession of Natchitoches and the 
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territory lying on or adjacent to ‘Rio Roxo,’ established and laid out a road or 
route between Santa Fé, in New Mexico, and Natchitoches, now in the State 
*79 of Louisiana, for * the uses of commerce between said places, which road or 
route traversed the country west and northwest of Natchitoches, along the 
south bank of said ‘Rio Roxo,’ to a point now in County, Texas, then crossed 
said stream to its north bank, and thence along said north bank to the source of 
what complainant now styles the ‘North Fork of Red River,’ and thence to Santa 
Fé. That this road was for many years frequently travelled by merchants, traders, 
trappers, explorers and other persons trading or travelling between said points of 
Santa Fé and Natchitoches, and at the date of said treaty of 1819, ‘Rio Roxo of 
Natchitoches,’ from its mouth to its source, was well known to the Spaniards, 
as well as to the Indians and trappers of that region of country, as the stream 
now called Red River, having its source near the source of the Canadian River, 
southeast of and near to Santa Fé, in the now Territory of New Mexico; thence 
running in an eastern or southeastern direction, receiving in its course at intervals 
the waters of the False Wachita River, the Kecheahquehono or ‘Prairie Dog 
Town River,’ Pease River, Little and Big Wichita Rivers, and divers other 
streams, and emptying its waters into the Mississippi River, above New Orleans, 
in the State of Louisiana. At the date of said treaty of 1819 there was only one 
‘Rio Roxo of Natchitoches’ known to geographers or to the people who inhabited 
the locality of the territory in controversy, and that was the river above described.” 
In a former part of this opinion we endeavored to show from early maps 
and printed publications that, at the date of the treaty of 1819, it was believed 
that the Rio Roxo of Natchitoches or Red River extended without any break 
from is source not far distant from Santa Fé, first southeasterly, then eastwardly, 
and then southeastwardly to a point near the Mississippi River. We have here 
in the answer filed by the State an admission that such was the fact, its position, 
as we have seen, being that the river that connected the country near Santa Fé 
with the country bordering on the Mississippi was what is now called the 
North Fork of Red River. This contention, the State insists, is supported by 
evidence of the existence of a road or route established in early times 
*80 between * Natchitoches and Santa Fé, and which passed along that fork. 
It is to be observed that this road or trail is not marked upon what is 
called the treaty map of 1818, nor upon any map that preceded it. Looking at the 
diplomatic correspondence that resulted in the treaty of 1819, and at the map 
which was before the negotiators, we find nothing to show that the existence 
or non-existence of a road or trail between Natchitoches and Santa Fé was an 
important factor in determining the boundary between the United States and 
Spain. So far as the record discloses, the negotiators had no knowledge of such 
a road or trail; and there is no substantial ground upon which to rest even a 
conjecture that the line was fixed with any reference to routes or trails traversed 
by traders and trappers. The negotiators had in mind rivers and degrees of 
latitude and longitude, and that fact appears on the face of the treaty. It 
cannot be known that they were controlled in any degree by information as to 
routes across the country used by traders or explorers. 
Looking at maps published after the treaty was made, we find that a “great 
Spanish road to Red River” is marked on the Carey & Lea atlas of 1822. Leav- 
ing Santa Fé it extends in a southeasterly and easterly direction on the north side 
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of the Canadian River to about 101° 30’ of west longitude, then across that river 
in a southeasterly direction, crossing the False Wachita east of the one hundredth 
meridian, then passing southeastwardly and north of a stream which is probably 
the North Fork of Red River, as now known, and then eastwardly and north 
of Red River until it reaches and crosses Red River just east of the ninety-seventh 
degree of longitude. The same road is delineated on the Melish map of 1823 
and the Young-Mitchell map of 1835. According to those maps each of those 
roads crossed Red River near the mouth of the Wachita, far east of the junction 
of the North Fork with Red River. If this be the trail that extended from Santa Fé 
to Natchitoches, or if there was a trail which, in early times, passed along the North 

Fork of Red River to or in the direction of Santa Fé, (upon which point 
*81 the evidence * is by no means clear) we should not necessarily conclude that 

such trail marked the line established by the treaty, nor that its existence 
proved that the river near or along which it ran was the main branch of Red River. 
The direction of the treaty was to follow the course of Red River westward to 
the 100th meridian. As we have seen, the treaty did not refer to any road or 
trail used by traders or trappers, but only to rivers and degrees of longitude. At 
the point where the North Fork empties into Red River there is a river which, 
to say the least, is as large as the North Fork, and which extends westward. 
By following the course of that stream to the 100th meridian the terms of the 
treaty are fully met, while they will not be met by departing from a westward 
course, before reaching that meridian, and going first in a northerly, then in an 
easterly, and then in a northwestwardly direction up the North Fork. The loca- 
tion of the line established by the treaty should be determined by the course 
of rivers and degrees of latitude and longitude, rather than by routes, trails or 
roads, the extent and character of which cannot be certainly known at this day, 
and over which, at the date of the treaty and prior thereto, travel by traders 
and trappers could have been only occasional and limited. 

There are other matters to which, in view of the large amount of evidence 
relating to them, we must advert. Many witnesses were examined upon the 
question whether the Prairie Dog Town Fork or the North Fork was the longer 
river, which the broader and deeper stream, and which drained the most territory. | 
The State insists, in this case, that if regard be had to width and depth of stream 
and extent of country drained, the North Fork must have been deemed, in early 
times, or when the treaty of 1819 was made, the more important of the two forks 
of Red River, and, therefore, that that fork should be held to be the river whose 
course, going from the east, was required by the treaty to be followed westward 
until the 100th meridian was reached. 

These questions were considered by the Boundary Commission appointed 

after the passage of the act of Congress of January 31, 1885, c. 47. The 
*82 commissioners on behalf of the * United States and Texas united in declar- 

ing that “in finding the point where the 100th meridian of west longitude 
crosses Red River, if it should appear that said meridian crosses Red River west of 
the confluence of what are now known as the North Fork and Prairie Dog Town 
Fork, then the true boundary should be taken at that one of those streams which 
best satisfies the provisions of the treaty of 1819.” They concurred in holding 
that of those two streams the Prairie Dog Town Fork was the longer. The 
commissioners on behalf of the United States voted that the Prairie Dog Town 
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Fork was the wider stream. In this view the Texas commissioners concurred, 
with the qualification that that stream was the “wider between the banks, but not 
in ordinary flow of water.” The United States commissioners held that the 
Prairie Dog Town Fork drained a larger area than the North Fork. In this 
view the Texas commissioners concurred, with the qualification that “there is 
little or no rainfall on the sources of the stream, and hence is taken out of the 
usual rule of estimating the size of rivers, while the North Fork rises in the 
mountains, where it rains more, and its sources are living streams.”’ House Ex. 
Doc. No. 21, 50th Cong. Ist Sess. pp. 165 to 168. Touching these matters, the 
evidence in the present case is very voluminous. Many witnesses, who had 
apparently equal opportunities of observation, express opinions that are directly 
conflicting. Governor Roberts, in his message of January 10, 1883, after referring 
to the disputed question as to which of these two rivers was the main branch 
of the Red River, said: “I have shown how nearly equal are the claims of each 
to be called the main branch from facts pertaining to them derived from observa- 
tion. From this, either one of them, in the absence of the other, would be taken 
to be the main branch. It may be admitted that the South Fork [Prairie Dog 
Town Fork] is the larger and longer, and, therefore, the main branch in refer- 
ence to the two nearly equal branches of Red River, but that admission does not 
settle the fact that the line must run up that branch.” The true question, he 

said, was “‘which one of the two nearly equal branches corresponds most 
*83 nearly with the ‘Red River of Natchitoches or Red River,’ as it was * known 

in 1819, when the treaty was made, and as ‘laid down in Melish’s map of 
the United States, published at Philadelphia, improved to the first of January, 
1818.” 

We have found that the 100th meridian mentioned in the treaty must, 
especially since the Compromise Act of 1850, be taken to be the 100th meridian 
astronomically located. And we are now further considering whether the two 
governments intended the line, running from the east to the west, should leave 
Red River at the mouth of what is now known as the North Fork, and go north- 
wardly and northwestwardly up that fork, or should go westwardly up what is 
now known as the Prairie Dog Town or South Fork. So far as this question 
depends upon evidence as to the relative width and length of these two rivers, and 
the extent of country drained by each, we are of opinion that, although a large 
number of witnesses sustain the position taken by the State, the Prairie Dog 
Town or South Fork, according to the decided weight of evidence, is wider and 
longer, and drains a much greater extent of territory than the North Fork. This 
is the conclusion reached by the court after a careful and patient scrutiny of all 

_the proof. So that the evidence of living witnesses corroborates that furnished 
by maps, and sustains the position taken by the United States as to the scope 
and effect of the words in the treaty of 1819, “following the course of the Rio 
Roxo westward to the degree of longitude 100 west from London and 23 from 
Washington.” 

But suppose the evidence left it in doubt as to which was the wider and 
longer stream, and which of the two drains the largest extent of territory; and 
let it be assumed, as suggested by Governor Roberts, that upon the facts, derived 
from observation, the claims of each river to be the main branch of the Red 
River mentioned in the treaty are nearly equal; what, in such a contingency, is 


1230 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


our duty? It is to ascertain which river more nearly meets the requirement that 
the line from the east to the west must follow “the course of the Rio Roxo 
westward to the degree of longitude 100 west from London.” If, in following 

the course of Red River westward it be found that that river forks before 
*84 the 100th meridian of longitude * is reached—one of the forks coming from 

the north and northwest, and the other from the west—it would seem to be 
our duty to hold that the river coming from a westward direction was the one 
whose course the treaty directed to be followed. Those who insist that the course 
should be north and northwestwardly for any material distance from the main 
river to the 100th meridian, are under an obligation to sustain that position by such 
evidence as would justify the court in departing from the plain direction of the 
treaty to follow the Red River “westward” to the named meridian. But that has 
not been done. 

Much stress has been laid by the State upon the testimony of the late General 
Marcy given before the Boundary Commission of 1886. In the year 1852 that 
officer, being then a captain in the United States Army, was directed by General 
Scott to make an examination of the Red River and the country bordering upon 
it from the mouth of Cache Creek to its source. During his explorations he 
camped, on the 30th of May, 1852, at a certain point on Red River, and in his 
daily journal of his movements said: “Red River at this place is a broad, shallow 
stream, six hundred and fifty yards wide, running over a bed of sand. Its course 
is nearly due west to the forks, and thence the course of the south branch is 
W. N. W. for eight miles, when it turns to nearly N. W. The two branches 
are apparently of about equal magnitude, and between them, at the confluence, is 
a very high bluff, which can be seen for a long distance around.” Senate Ex. 
Doc. No. 54, 32d Cong. 2d Sess. p. 20. We take it that, in his reference to the 
forks of Red River, he had in mind the Prairie Dog Town Fork and the North 
Fork. 

Thirty-two years later, that is, in 1886, Captain, then General, Marcy ap- 
peared as a witness before the Boundary Commission. He referred to his report 
cf 1852, and said: “As the time that has elapsed since I made that exploration 
(thirty-three years) is so great, many of the facts and events connected there- 
with have passed from my memory; but some matters relative to the objects 

for which this commission was convened, as I understand, may not be found 
*85 in the report. * I have this morning, for the first time, seen a copy of that 

portion of Melish’s map of the United States, embracing the part of the Red 
River country which the commission has under consideration at this time, which is 
authenticated by the signature of the Secretary of State of the United States. 
Upon this map only one large fork of Red River is delineated, with one more 
northerly small affluent, which is not named, but may have been intended for 
Washita River or Cache Creek.” House Ex. Doc. No. 21, p. 59. 

That the full force of General Marcy’s statements may appear we here give 
so much of his deposition as is embodied in the brief filed by counsel for the 
State: 

“I regarded the Prairie Dog Town branch as the main Red River, for the 
reason that its bed was much wider than that of the North Fork, although the 
water only covered a small portion of its bed, and as the sandy earth absorbed 
a good deal of water after it debouched from the cafion through which it flows, 
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it may not contribute any more water to the lower river than the North Fork. 
The Prairie Dog Town branch and the North Fork of Red River, from their 
confluence to their sources, are of about equal length—the former being 180 
miles and the latter 170 miles in length. For reasons which I will presently state, 
I have been unable to resist the force of my own convictions, that the branch 
of Red River that I called the North Fork of that stream was what is designated 
upon Melish’s map as Rio Roxo. I doubt if the Prairie Dog Town River was 
ever known to civilized men prior to my exploration in 1852; and, if it was ever 
mapped before then, I am not aware of it. The character of the country through 
which this stream flows is such that travellers would not have been likely to pass 
over it when there was a much more favorable route north of the North Fork. 
The water in the Prairie Dog Town branch, from its confluence with the North 
Fork to within two miles of its head spring (about 100 miles), I found so bitter 
and unpalatable that many of the men became sick from drinking it. But one 

pool of fresh water was found throughout the entire distance, and the In- 
*86  dians told me they never went up this stream * with their families if it could 

be avoided, for the reason that the nauseous water frequently proved fatal 
to their children. Hence, it is not surprising that but little, if anything, should have 
been known of this repulsive region before my exploration in 1852. And this prob- 
ably accounts for the entire absence of most of its southern branches upon Melish’s 
map. It is very certain that the ‘Prairie Dog Town River’ was never delineated by 
any Spanish, French or English name, as were most of the other streams in that 
country, and it was only known to the Indians, and possibly to some Mexican 
traders, as ‘Kecheahquehono,’ a Comanche appellation, the signification of which 
the Delawares informed me was ‘Prairie Dog Town River.’ . . . As before 
stated, owing to the absence of good water, the sandy character of the soil along 
the river, and the formidable obstruction presented by the elevated and staked 
plain, and the extensive belt of gypsum crossing this route, the Mexicans would 
never have attempted to traverse it with their carts in their trading expeditions 
from Santa Fé to Natchitoches, especially when there was so good a route a 
little further north, possessing all the requirements for prairie travelling. The 
Rio Roxo upon Melish’s map is almost entirely south and west of the Wichita 
Mountains, but in close proximity to them—which is in accord with my de- 
termination of the position of the North Fork, while there are no mountains 
upon the Prairie Dog Town branch. The head of the Rio Roxo upon Melish’s 
map is put down as in about latitude 37°, while upon my map the true latitude 
is 3514", while the Prairie Dog Town rises in about thirty-four and one-half 
degrees; so that, if his Rio Roxo was intended to represent the ‘Prairie Dog 
.Town River,’ it would be two and one-half degrees of latitude too far north.” 
HouserEx Doe NosZit pp. 59, 60: 

It thus appears that at the time (1852) General Marcy made his exploration 
of the Red River country he regarded the Prairie Dog Town River as the main Red 
River, and his conclusion then formed by actual observation was in harmony with 

the maps that had been previously given to the public. After many of the 
*87 facts connected with the subject had, as he * frankly admitted, passed from 
his memory, he expressed the opinion that the river that he had called the 
North Fork of Red River was what was designated on Melish’s map of 1818 as Rio 
Roxo. However persuasive his reasons, for that conclusion might be regarded, 
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if the facts then stated by him were alone taken into consideration, they do not 
satisfy us that he was in error when, the facts being fresh in his mind, he ex- 
pressed the opinion, from personal examination on the ground, that Prairie Dog 
Town Fork was the main Red River. One of the reasons assigned, in support 
of his last view of this question, is that Prairie Dog Town River was never 
delineated upon any map of this country or of Europe prior to his exploration, 
and that it was only known to the Indians, and possibly to some Mexican traders, 
as the Kecheahquehono, which means Prairie Dog Town River. Now it is quite 
true that no map, prior to 1852, marked any river as Prairie Dog Town River, 
or as the Kecheahquehono. But it is shown, beyond all question, that on all the 
maps above referred to which appeared after 1819 and down to the time when 
General Marcy testified before the Boundary Commission, a river was marked 
whose course (going from east to west) is substantially westward from the 
point where the line from the Sabine River meets the 32d degree of latitude 
to the 100th meridian, and that the line, thus delineated, extending to and west- 
wardly beyond the true 100th meridian, is the southern boundary of the Indian 
Territory, as that boundary is claimed by the United States. Between the mouth 
of the North Fork and the initial monument established by the government in 
1856, there is a river whose course is substantially east and west. That river is 
marked on Long’s map of 1822 and the Melish map of 1823, west of the 100th 
meridian, as “Rio Roxo or Red River;” on Finley’s map of 1826 as “R. Roxo or 
Red R.;” on the Young-Mitchell map of 1835, and Maillard’s map of 1841 as 
“Rio Roxo or Red River of Louisiana ;”’ and on Mitchell’s map of 1851 as “Red 
River.” On all the other maps the same river is plainly delineated. That the name 
of Prairie Dog Town Fork does not appear on the maps published prior to 1852, or 
that that name was not known to civilized people until after the explora- 
*88 tions * made by Captain Marcy, is not therefore a circumstance of serious 
moment, certainly not conclusive. The river itself, though unnamed on any 
map prior to 1852, was in fact delineated on maps for more than a quarter of a 
century before that officer entered the Red River country with his company. 

The character of the country through which the Prairie Dog Town River 
flowed and the bad quality of its water for drinking purposes, are also referred 
to by General Marcy as reasons why the North Fork should be regarded as the 
stream whose course was intended to be followed in establishing the boundary. 
We do not think that the evidence upon this point is entitled to very great weight. 
There is no reason to suppose that the negotiators of the treaty had any knowl- 
edge or information as to the relative qualities for drinking purposes of the 
waters of the two streams in question; and if they had, it is difficult to perceive 
why such facts would control the determination of a disputed question of boundary 
between two nations. The negotiators knew or believed that there was a Red 
River, whose source was not far from Sante Fé, and which, in its course, passed 
Natchitoches. Their purpose was to establish a line which would extend from 
the point where the line due north from Sabine River met Red River, thence 
along and up Red River “westward” to the 100th meridian of longitude, then due 
north to the Arkansas River. The reference in the treaty was to rivers and 
degrees of longitude and latitude. It was a question of territory without regard 
to a special trail, the location of which might have been affected by the quality 
of the waters of any particular stream. 
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Much significance is attached by the State to the fact that as early as 1860, 
by legislative enactment, it created the county of Greer with boundaries that 
include the whole of the territory in dispute, and that it has ever since asserted 
its jurisdiction over both that territory and the people who inhabit it. However 
important such facts might under some circumstances be deemed, it must be 
remembered that during the whole of the period referred to the constituted 
authorities of Texas have been aware that the United States regarded the terri- 

tory in dispute as under its exclusive jurisdiction and as a part of what 
*89  * is known as the Indian Territory. The government has always disputed 

the claim of Texas. The only qualification of this broad statement is that 
suggested by the language inadvertently used in the act of Congress creating the 
Northern Judicial District of Texas. But that language, we have held, was not 
intended to express the purpose of the United States to surrender its jurisdiction 
over the territory in dispute. 

It is also said that many titles to land in the disputed territory are held under 
the State and that much confusion may follow, and injustice be done to indi- 
viduals, if the claim of the United States be sustained. On the other hand, it is 
to be inferred that there are many settlers in the disputed territory who assert 
title to land under the United States. It appears in evidence that in 1873 and 
1874 a part of that territory was sectionized under the authority of the General 
Government. We suppose that Governor Roberts referred to that fact when, in 
his message of 1883, he said that “the authorities of the United States had 
established an initial corner on the South Fork of Red River, on the line claimed 
to be the 100th degree of longtiude, had sectionized the country east of that line, 
and protected it from settlement of white people as a part of the Indian Terri- 
tory.” He further said: “Application was made to me to know if I would sign 
the patents, if certificates were located and surveyed in Greer County. Under the 
then existing circumstances I felt it to be my duty to discourage such locations, 
as they might be to our prejudice in the settlement of our claim with the United 
States, when the merits of it could be more fully ascertained.’ But whatever 
may be the facts bearing upon this point, our duty is to determine the present 
issues according to the settled principles of law, without reference to considera- 
tions of inconvenience to individuals residing in the disputed territory. We 
cannot doubt that the Congress of the United States will do all that justice re- 
quires to be done in order to avoid any injury to individuals that ought not to 
be inflicted upon them. 

It is further said that the State, since it assumed to create Greer County, 

*900 has expended a large amount of money in providing * a public school sys- 

tem for the inhabitants of that locality. To what extent moneys have been 

so expended is not clearly shown. Whatever may be the facts, touching this point, 

we do not feel at liberty to give weight to them in this case. The question before 

us, we repeat, is one of law, and must be determined according to law. What may 

be fairly and justly demanded by the State, on account of monevs expended 

for the benefit of the inhabitants of the disputed territory, is a matter for the 
consideration of the legislative branch of the National Government. 

In the argument it was suggested that this court ought not to forget how 
much was added to the power and wealth of this nation when Texas, with its 
imperial domain, came into the Union, and her people became a part of the 


1234 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


political community for whom the Constitution of the United States was ordained 
and established. This fact cannot, of course, be forgotten by any American 
who takes pride in the prestige and greatness of the Republic. But the con- 
siderations which it suggests cannot affect the decision of legal questions, and 
must be addressed to another branch of the Government. The supposition is 
not to be indulged that that department of the Government will fail to recognize 
any duty imposed upon it by the circumstances arising out of this vexed con- 
troversy. 

For the reasons stated the United States is entitled to the relief asked. And 
this court now renders the following decree: 


This cause having been submitted upon the pleadings, proofs and exhibits, 
and the court being fully advised, it is ordered, adjudged and decreed 
that the territory east of the 100th meridian of longitude, west and 
south of the river now known as the North Fork of Red River, and 
north of a line following westward, as prescribed by the treaty of 1819 
between the United States and Spain, the course, and along the south 
bank, both of Red River and of the river now known as the Prairie Dog 
Town Fork or South Fork of Red River until such line meets the 100th 

*O1 meridian of longitude—which territory 1s sometimes * called Greer County 
—constitutes no part of the territory properly included within or right- 
fully belonging to Texas at the time of the admission of that State into 
the Union, and 1s not within the limits nor under the jurisdiction of that 
State, but is subject to the exclusive jurisdiction of the United States 
of America. Each party will pay its own costs. 


Mr. Justice PECKHAM, not having been a member of the court when this. 
case was argued, took no part in the decision. 
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State of Indiana v. State of Kentucky. 
Supreme Court of the United States, 1896. 
[163 United States, 520.] 


The report of the commissioners appointed October 21, 1895, 159 U. S. 275, to run the dis- 
puted boundary line between Indiana and Kentucky, is confirmed. 


THE commissioners appointed on the 21st day of October, 1895, 159 U. S. 
275, to run the disputed boundary line between the States of Indiana and of Ken- 
tucky, reported as stated below. The State of Kentucky filed exceptions to the 
report. The State of Indiana moved to confirm it. 


Mr. William A. Ketcham, Attorney General of the State of Indiana, for the 
motion. 


Mr. Richard H. Cunningham opposing. 
Mr. Cuter Justice FULLER announced the decree of the court. 


This cause came on to be heard on the report of Gustavus V. Menzies, 

*521 Gaston M. Alves and Amos Stickney, commissioners * appointed herein at 

this term, on October 21, 1895, to ascertain and run the boundary line be- 

tween the States of Kentucky and Indiana, as designated in the opinion of this 

court heretofore filed and judgment and decree heretofore entered herein, May 19, 

1890, filed April 27, 1896; the exceptions of the State of Kentucky thereto and the 

motion of the State of Indiana for the confirmation thereof ; and which report is 
as follows: 


IN THE SUPREME CouRT OF THE UNITED STATES. 
Cctober Term, 1895. 
Indiana 
US. 


Kentucky. 


To the Honorable Melville W. Fuller, Chief Justice of the Supreme Court of the 
United States. 


_ The undersigned commissioners appointed by this honorable court in the 
above entitled cause, to ascertain and run the boundary line between the States 
of Indiana and Kentucky, north of the tract known as Green River Island, have 
the honor to present the following report: 

The first meeting of the commission was held at Evansville, Indiana, on 
December 7, 1895, all the commissioners being present, and each commissioner 
having been sworn according to the order of the court, the commission organized 
by electing Lieut. Col. Amos Stickney, U. S. army, as chairman. 

At this meeting there were present Mr. R. H. Cunningham, of Henderson, 
Ky., representing the State of Kentucky; Mr. Merril Moores, deputy attorney 
general of the State of Indiana, representing that State, and Mr. J. E. Williamson, 
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of Evansville, Indiana, representing a number of land owners along the line where 
the boundary is to be ascertained and run. 

The above mentioned gentlemen being invited thereto, expressed their views 
in a general way as to a proper method of determining the boundary line to be 

run between the States of Indiana and Kentucky to accord with the deci- 
*522 sion of this court. Neither in the order of your honorable court * appoint- 

ing the commissioners, nor subsequently, were your commissioners in- 
structed as to the methods they should pursue in ascertaining the boundary line 
to be run. They therefore assumed that it was the intention of the court to leave 
them untrammelled with instructions other than such as were to be inferred, first, 
from the decision of the court, and, second, from the testimony upon which that 
decision was made. 

Your commissioners then proceeded to and made a personal examination of 
the grounds where the boundary line was to be ascertained and run. After this 
examination, and a consideration of the subject in the light of the court’s decision, 
and the testimony, it was concluded that a determination of a proper location of 
the boundary line would require the marking out upon the ground as nearly as 
possible of the meandered river bank lines of the survey of Jacob Fowler, made 
in 1805 and 1806, the oldest survey of record, copies of the map and notes of 
which were incorporated and unchallenged in the testimony in the case. 

A competent surveyor was employed in the person of Mr. C. C. Genung, 
surveyor of Vanderburgh County, Indiana, who was familiar with the county 
records and the landmarks in the vicinity of the proposed line. Mr. Genung was 
instructed to proceed as soon as possible under the direction of the chairman to 
reestablish upon the ground as nearly as practicable the aforesaid meander line 
of the survey of 1805 and 1806, using every precaution to determine said line as 
accurately as might be, from the notes of the survey, and such marks referred to 
in the notes, and other authenticated marks as might be found. 

He was also directed to make cross sections at intervals, by levelling across 
the depression now existing, where the island chute once was, and determine the 
present crests of the banks. 

Mr. Genung performed the duty allotted to him, and made a map exhibiting 
the result of his surveys. 

Your commissioners, after verifying his work on the ground, then held 
*523 another meeting at Evansville, Indiana, January * 22nd, 1896, and made a 
careful study of the information obtained by the survey. An examination 
of the map presented by Mr. Genung, giving the results of his survey, with a re- 
port upon the same, satisfied your;commissioners on three points. The close ac- 
cord of the reéstablished meander line with the existing crest of the high bank was 
strong proof that the line as reéstablished was in fact a very close approximation 
in location to the location of the line as originally run; it also indicated that the 
original meander line was practically along the crest of the high water bank, and 
not along the low water line; and further, that the crest of the bank along the 
Indiana side of the depression as it exists to-day must be nearly as it was at the 
time of the original survey. 

It will be noticed from the topography on the map that the crest of the high 
water bank on the Indiana side of the depression is quite regular, while the crest 
of the bank on the island side, especially above the railroad crossing, is irregular, 
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indicating probably, extensive deposits since the time when there was a free flow- 
ing stream around the island. In the testimony there are mentions of drift piles 
in the upper part of the chute causing deposits. 

Below the railroad crossing the crests of the two banks are nearly parallel, 
and as scaled on the map where most nearly parallel, are about eight chains apart. 
It would seem probable that the chute before it was choked up by drifts and 
deposits had a width more or less uniform of about eight chains between crests 
of the high bank. During low water stages the part of the chute covered by 
water was probably nearly in the centre of the chute. Just how far the low water 
surface extended towards the Indiana side, it is impossible at this time to deter- 
mine accurately, but it would seem that a close approximation to the water line 
would be a line equi-distant from the Indiana bank crest line and the central line 
of the chute. Upon this assumption, the water of a low stage would have cov- 
ered the middle half of the space between the crest of the high banks, and a fair 
allowance should be made for the space covered by the bank slopes extending from 

the crests of the high banks to the low water line. 
*524 * It was decided then, to lay out as a trial line, a line parallel to the 

meander line of the survey of 1805 and 1806, as reéstablished, and at a dis- 
tance of two chains from it, measured toward the island. This was done, and 
notification was sent to Hon. W. A. Ketcham, attorney general of the State of 
Indiana; Mr. R. H. Cunningham, representing the State of Kentucky, and Mr. 
J. E. Williamson representing land owners. The above mentioned gentlemen 
were invited to present in writing, if they so desired, any statements to prove that 
such line was not approximately the low water line in the year 1792. They were 
also invited to make any oral argument relating thereto to your commissioners at 
their next meeting. 

On February 3rd, 1896, your commissioners again met at Evansville, In- 
diana, and proceeded to inspect the trial line as laid out and marked upon the 
ground. After their inspection they held a meeting, due notice of which had 
been given to the aforementioned gentlemen representing the different interests. 

Mr. R. H. Cunningham on behalf of the State of Kentucky appeared, and 
had no particular objections to urge against the approximate line, but filed a 
request which is herewith transmitted, marked Exhibit “A.” Mr. J. E. William- 
son sent a communication, which is transmitted with this report and marked 
Exhibit “B.” 

After further consideration of the subject it was decided that your commis- 
sioners were not authorized to lay down any line beyond the upper and lower 
limits of Green River Island as it existed in 1792, and it was decided to adopt 
for recommendation the trial line within those limits as marked, with a slight 
change at the extreme upper end, to allow for what was undoubtedly a flat bank 
slope, it being upon a point. 

Your commissioners would therefore respectfully state that they have now 
ascertained and run, according to their best judgment, the boundary line between 
Indiana and Kentucky, north of the tract known as Green River Island as it existed 

when Kentucky became a State, which is described as follows, to wit: 
D2) * Commencing at a point on the line between sections fifteen (15) and 

fourteen (14), township seven (7) south, range ten (10) west, and 67.25 
chains south of the northeast corner of section fifteen (15). The post set at this 
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point is witnessed by a sycamore tree 36 inches, S. 1° 55’ E. 43.8 ft.; and also by 
a honey locust 32 inches, S. 67° 50’ E. 24.1 ft., and is at the head of Green River 
Island, and also assumed low water mark in 1792. From this point going down 
stream and making an angle to the left from the east line of section fifteen (15) 
of 50° 26’, and on a course of N. 49° 16’ W., a distance of 1098.55 ft. to a post 
witnessed by a cottonwood 48 inches, N. 79° 45’ W. 163 ft. 

Angle to right 0° 45’ 15”, course N. 48° 30’ 45” W. 1171.45 ft. to a post 
witnessed by a sycamore 22 inches, S. 66° 50’ E. 398 ft. 

Angle to left 6° 50’, course N. 55° 20’ 45” W. 1432.35 ft. to a post, witnessed 
by a red elm 48 inches, S. 81° 40’ E. 150.5 ft. And also a red elm 60 inches, S. 
Sorez0me LOO Lit. 

Angle to left 13° 43’ 15” course N. 69° 04’ W. 1187.2 ft. to a post, witnessed 
by a sycamore 41 inches, S. 87° 15’ E. 149.7 ft.; and also a sycamore 48 inches, 
Sis i LOO Zette 

Angle to right 0° 42’ course N. 68° 22’ W. 1312.6 ft. to a post, witnessed by a 
sycamore 15 inches, south 16° 15’ E. 80.5 ft. Anda sycamore 11 inches, S. 18’[*] 
ODD is.7 910; ft 

Thence on same tangent and. course 520.55 ft. to a post, witnessed by a cot- 
tonwood 16 inches, S. 8° 45’ E. 61.4 ft. 

Angle to right 9° O1’ 30”, course N. 59° 20’ 30” W. 1735 ft. to a post, wit- 
nessed by a sycamore 64 inches, N. 13° 40’ W. 130 ft. 

Angle to left 2° 37’, course N. 61° 57’ 30” W. 964.6 ft. to a post, witnessed 
by a cottonwood 30 inches, S. 44° 00’ W. 67 ft., and a cottonwood 37 inches, S. 
34° 40’ W. 70.3 ft. 

Angle to right 2° 06’, course N. 59° 51’ 30” W. 2926.5 ft. to a post, witnessed 
by a sycamore 48 inches, N. 74° 50’ E. 146.5 ft. and a sycamore 56 inches, N. 27° 
30’ E. 94.8 ft., and a stone on section line, between sections eight (8) and nine 

(OVONSG2 @s0 UH 132.64t. 
Go26 Angle to right 4° 36’ 30”, course N. 55° 15’ W. 1659.6 ft. to * a post, 
witnessed by a cottonwood 22 inches, S. 17° 15’ W. 141.7 ft. 

Angle to right 3° 05’ 30”, course N. 52° 09’ 30” W. 952 ft. to a post witnessed 
by a sycamore 60 inches, S. 88° 05’ E. 254 ft., and a sycamore snag 31 inches, N. 
49° 25’ E. 164.4 ft. 

Angle to right 7° 56’ 30”, course N. 44° 13’ W. 2004.1 ft. to a post, witnessed 
by an elm 60 inches, N. 2° 35° E. 230.5. ft. 

Angle to right 5° 58’, course N. 38° 15’ W. 477.65 ft. to a post, witnessed 
by a sycamore 56 inches, N. 29° 45’ E. 115 ft. 

Angle to left 0° 40’, course N. 38° 55’ W. 1259 ft. to a post, witnessed by a 
sycamore 36 inches, S. 44° 55’ E. 131.3 ft., and a cottonwood 40 inches, S. 42° 
SO Weel 55 itt: 

Angle to right 6° 07’, course N. 32° 58’ W. 1257 ft. to a post, witnessed by an 
elm 53 inches, S. 43° 25’ E. 578 ft. and the stump of the original maple witness 
tree of 1806, 65 inches, N. 49° 55’ FE. 126 ft. 

Angle to right 2° 42’, course N. 30° 06’ W. 1186.6 ft. to a post, witnessed by 
a sycamore snag 28 inches, N. 69° 15’ E. 102.7 ft. 

Angle to right 7° 03’ 30”, course N. 23° 42’ 30” W. 2735.7 ft. to a post, wit- 
nessed by a maple 36 inches, N. 78° 00’ E. 165.3 ft. 

Angle to right 12° 17’ 30”, course N. 10° 45’ W. 1202.12 ft. to a post opposite 


STATE OF INDIANA V. STATE OF KENTUCKY 1239 


the lower end of Green River Island, and at low water as it was in 1792, witnessed 
by a sycamore 52 inches, N. 65° 35’ E. 363.45 ft. 

The above courses are run from the true meridian as ascertained by obser- 
vation at the point on the map marked “W” on the line between townships six 
(6) and seven (7). 

The above described line is indicated by the red line on the map transmitted 
herewith, marked Exhibit “C.” We also transmit the preliminary and final reports 
of the surveyor, Mr. C. C. Genung, marked Exhibits “D” and “E,” also a sheet 
of cross sections marked Exhibit “F.” F 

The above described line is now marked by cedar posts, set at the initial and 
terminal points, and points where changes in direction occur, and it is recom- 

mended that it should be permanently marked as follows: 
*5 27 * Three suitable points should be selected upon the line, one near the 

upper end, one near the middle, and one near the lower end. At each of 
these points a monument should be erected which should consist of a stone of 
durable quality, six feet long, and eighteen inches square in cross section. This 
stone should be imbedded in a well made foundation of concrete. The concrete 
foundation to be six feet square and four feet deep, the upper surface being at the 
surface of the ground. The stone should be placed upright so as to extend three 
feet into the concrete, and have three feet above the ground. Upon one side of 
the stone should be cut the word “Indiana,” and upon the opposite side the word 
“Kentucky.” Between the stone monuments, at each turning point of the line, 
there should be placed an iron post six feet long, and six inches in diameter of 
cross section. The iron post to be imbedded in a foundation of concrete two 
feet square and three and one half feet deep; the top of the concrete to be at the 
surface of the ground, and the post standing upright in the concrete, the top of 
the post being three feet above the ground. 

The estimated cost of the above described monuments, including placing the 
same, is $600.00. 

We herewith file as a part of our report, two certified copies of the original 
map, which we recommend be furnished the respective States, as may be directed 
by the court. 

We herewith attach an itemized statement of costs and expenses incurred 
by the commissioners, marked Exhibit “G,’ which, if approved, we recommend 
be adjudged equally against the parties to the suit. 

Respectfully submitted, 

AMos STICKNEY, 
Li. Col. of Engrs., U.S. A. 
Gustavus V. MENZIES, 
Gaston M. Atves, 


Commissioners. 
*528 SD xcisunsaae OVO 


Honorable Commissioners of U. S. Supreme Court to ascertain and run the 


boundary line between Indiana and Kentucky at and near Green River 
Island. 


GENTLEMEN: While I have no special objection to the test line you have 
tentatively adopted, although it does not seem to make allowance for any accre- 
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tion to the Indiana bank of the river between June lst, 1792, and the date of the 
Congressional survey in 1806, I suggest and request that such line as you may 
finally adopt be extended upon such course and for such distance as you find 
correct until it intersects the present low water line of the Ohio River both at 
the upper and lower ends. In other words that you run at each end to the points 
where low water mark in 1792 coincides with low water mark at the present time. 

Very respectfully, 

R. H. CUNNINGHAM, 
For the Commonwealth of Kentucky. 
February 3d, 1896. 


6oT 9 


EXHIBIT 


EVANSVILLE, INp., Feb. 2, 1896. 
Cot. Amos SticKNEyY, Evansville, Ind. 

Dear Sir: I was shown a sketch, by Capt. Genung, of the line as staked off. 
Capt. Genung said to me that he had a letter from you stating that you would be 
in the city to-morrow, and that the commission would meet to-morrow night. I 
am compelled to leave home to-night, and will probably not be at home for a day 
or two. Capt. Genung will explain fully. 

The line as staked off in the main will be satisfactory. I desire to call the 
attention of the commission to the two termini. I understand the controlling 
fact has been the survey of 1806, and the notes of this survey show that stakes 
were driven at several points on the bank of the river. If we take the dividing 
line between sections 14 and 15 as a sample, the notes show that a stake was 

driven on the bank of the river between the point where the stake was 
*529 driven and the * present bank of the river is a very considerable distance, 

and the evidence shows that a great deal of land has been made by accre- 
tion opposite the mouth of Green River. If we take an east and west line, or say 
the northern boundary line of section 14 and measure off the full length of the east 
side we have the distance shown by the stake driven. If we were to go one section 
still further east, a point which nobody has ever claimed was reached by Green 
River Island, we will have exactly the same thing, a stake on the bank of the Ohio 
River, and I assume the same notes would show stakes on the Ohio River up to 
the Ohio line. It does not follow therefore that all the land that has been made . 
south of these stakes is in Kentucky. The same thing holds good at the lower 
end of the line. Only sixty days ago I passed on an abstract of title for a tract 
of land belonging to the Smiths immediately down the river from the present site 
owned by the city for its water works. We commenced on a line back from the 
river and the calls in the deed were so many feet to the Ohio River, when we 
measured for the number of feet, we found that it did not reach the Ohio River 
by one hundred or two hundred feet. I thought at first there was a mistake in 
the deed, but when we came to ascertain the facts more definitely, it was learned 
that the difference in feet was accounted for by the accretion. I am confident that 
the same will hold at many other points along the river. It seems, therefore, to 
me that we cannot rely on calls of the survey of 1806 to locate the upper and 
lower ends of the island, as there have been accretions at both points. 


Yours respectfully, J. E. WiLtramson. 
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To the Honorable Board of Commissioners of the Indiana and Kentucky Bound- 
ary Line at Green River Island. 


GENTLEMEN: In accordance with your instructions I have reéstablished the 
sectional and meander lines of fractional sections, 5, 6, 8, 9, 15, 16 and a part 
of 14 T.7S., R. 10 W,, and also a part of section 31, T.6S., R. 10 W. following 

the notes of the original United States surveys as made by Jacob Fowler 
*530 * in 1805 and 1806, as closely as possible. I found, however, that his work 
had not been very carefully nor accurately done, his lines not having all 
been run with the same variation, nor his distances always accurately chained. | 

I first sought to locate his original corners, the posts set by him having 
long since disappeared. I found a mulberry stub standing on the line between 
sections 15 and 16, and 16.23 chains south of the northwest corner of sec. 15, 
which is an original witness tree, as noted by him. At the termination of the 
section line between sections 5 and 6 a maple tree witnessed by him has been 
standing, up to about one year ago, but the stump, now five feet in diameter, with 
witness marks on it, is still there. Each of these points so located are also points 
on the meander line, and the surveyor’s records in my office, as well as oral 
testimony of the old inhabitants, go to show beyond question that these are 
corners established by Mr. Fowler. 

In 1856 A. T. Whittlesey, who was the surveyor of Vanderburgh County, 
reéstablished the northwest corner of sec. 14, putting down a cypress post, which 
he afterwards replaced by a stone, which now marks the corner. One of the 
original witness trees was then standing. At the same time he reéstablished a 
point on this line between sections 14 and 15 and 40 chains south of the north- 
west corner of sec. 14, by a cedar post which is still standing. At that point 
one of the original witness trees was then standing. The distance was by close 
measurement 39.91 chains. This line produced south from said northwest corner 
of sec. 14 64.25 chains, the distance given by Mr. Fowler, fixes its termination and 
also a point on the meander line. The variation is 2° 30’. . 

The northeast corner of sec. 16 was reéstablished by A. T. Whittlesey, sur- 
veyor of Vanderburgh County, in 1856. The box elder witness tree noted by 
Mr. Fowler was standing at that time. From that corner running west 29.67 
chains the distance given by Mr. Fowler, gives the termination of the section line 
between sections 9 and 16, which is also a point on the meander line. The north- 

east corner of sec. 16 is also 16.23 chains north of the corner by the 
*531 mulberry stub, this * being the distance given by Mr. Fowler, and has a 
variation of 3° 40’. 

At the northwest corner of sec. 9, J. Lindsley, surveyor of Vanderburgh 
County, in 1837, set a white oak post to reéstablish the corner, the original wit- 
ness trees being then standing. In 1855, C. G. Olmstead, surveyor of Vander- 
burgh County, replaced the oak post by a mulberry post, and in 1874 this was 
replaced by a limestone, set by August Pfafflin, surveyor of Vanderburgh County, 
which stone is still there. Commencing at that point and running south 49.84 
chains, the distance given by Mr. Fowler, I found the termination of the line 
between sections 8 and 9, which is also a point on the meander line. This varia- 
tion is 3° 30’. 
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Running west from the northwest corner of section 9, 58.00 chains, the dis- 
tance given by Mr. Fowler, gives the termination of the line between sections 
5 and 8, and also a point on the meander line. 

The southwest corner of sec. 32, T. 6 S., R. 10 W., I established from two 
old monuments, one at the northwest corner, and the other at the southeast 
corner of said section. This line between the southeast and southwest corners 
had a variation of 2° 50’. From this corner so established, I ran south 51.72 
chains to a post near the maple stump, original witness tree, Mr. Fowler giving 
the distance as 51.50 chains. This line had a variation of 3° 00’, and its termina- 
tion is also a point on the meander line. From the southwest corner of sec. 32 
I ran west 25.70 chains, the distance given by Mr. Fowler, which is the termina- 
tion of the line between section 31, T. 6 S., R. 10 W., and section 6, T. 7 S., 
R. 10 W., and also a point on the meander line. 

In this way I found seven points which are as closely absolutely correct as 
it is possible to locate them after a lapse of ninety years. Primarily fixed points, 
if correct, must govern as against distances or compass variations, secondly, dis- 
tances, and lastly, courses. Upon this basis I ran the meander line, following 
Mr. Fowler’s notes as closely as possible, and making such corrections as were 

necessary. It was impossible to follow them exactly, for the reasons already 
*532 stated, that the * compass variations on the lines between section corners 

established by Mr. Fowler vary from one to two degrees, and in only one 
instance has a line the correct variation, and in 28 distances given by him, which 
I remeasured, 12 of them varied from two to seventy-four links each. 

The following are the field-notes for the meander line: 

Commencing at a post at a point on the bank between fractional sections 9 
and 16, T. 7 S., R. 10 W., running thence up stream as corrected. Witnessed 
sycamore 6’ N. 82° W. 1.31 chains S. 60° E. 26.31 chains. Variation 3° 05’. 

Post witnessed, sycamore S, 12° 50’ E. 4 links S. 69° E. 7.73, var. 3° 05’ to 
a post between secs. 15 and 16. 

Witnessed by stub of original mulberry S. 66° W. 4 links S. 69° E. 19.84, 
Varro 15 

Post witnessed, stake N. 43° 30’ E. 25 links, and stake N. 36° 30’ W. 25 
linkSsaco. 70 ache oSmvars ol oe 

Post witnessed, stake N. 44° 30’ E. 45% links and apple tree S. 63° W. 28 
finkste-00.mia 22:Ol> var 3, 5. 

Post witnessed, stake, N. 43° 30’ E., 50 links, and stake N. 36° 30’ W. 50 © 
links: $49" E. 17,91 var; 3° 15’. 

Post witnessed, stake, N. 40° 50’ E. 65 links and stake N. 66° 30’ W. 50 
links;s 5. 45° BO992, var-3° 15’. 

Post witnessed, stake, N. 40° 20’ E. 68 links and stake N. 66° 30 W. 50 
links. S. 63° E. 5.00 var. 3° 15’ to a post between secs. 15 & 14. : 

Witnessed, honey locust 24” S. 8° 15’ W. 78 links Sec. line S. 6.37 ch. to 
water’s edge of Ohio River. S. 73? E. 5.50, var. 3° 15’. 

Post witnessed, cottonwood, 16” S. 14° 50’ W. 1.71 ch. S. 82° E. 16.00, var. 
elo 

Post witnessed, osage orange 6” S. 54° 45’ E. 26% links and osage orange 
8” S. 62° W. 36% links. S. 3.88 ch. to water’s edge, Ohio River. 
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From the post between secs. 9 and 16 running down stream: N. 63° W. 14.60 
chains, var: 2.45%. 

Post witnessed, sycamore snag, 36” N. 81° 55’ E. 86% links N. 61° W. 44.00 
to a post between secs. 8 and 9, var. 2° 45’. 

Post witnessed sycamore 48” S. 45° 30’ W. 54 links N. 57° W. 25.00, var. 

2.007 
eS) * Post, sycamore stump 40” S. 42° 30’ E. 72 links N. 54° W. 14.20 
vara2Z -00: 

Post witnessed sycamore snag N. 78° E. 56 links N. 46° W. 30.00, var. 
2 00% 

Post witnessed, elm, 38” N. 31° 40’ W. 2.53 chains N. 40° W. 7.12, var. 
2° 00’. Post between secs. 5 and 8. 

Witnessed sycamore 40” S. 74° 50’ W. 21% links, and cottonwood snag 
21” N. 40° 30’ W. 80 links. N. 40° W. 19.00, var. 2° 30’. 

Post witnessed, sycamore, 32” S. 4° 15’ W. 2.56 ch. N. 34° W. 18.84 to a 
post between secs. 5 and 6, var. 2° 30’. 

Post witnessed, maple 60” N. 65° W. 27 links, original witness tree. N. 32° 
W. 17.75 to a post, var. 2° 00’. 

Post witnessed, sycamore snag 45” S. 43° 15’ W. 16 links N. 25° W. 40.00 
to a post between sec. 6, T. 7 S., R. 10 W., and sec. 31, T. 6 S. R. 10 W., var. 
2. OU; 

Post witnessed, maple snag, 20” N. 66° 30’ E. 53 links, and maple 24” S. 
Sime d0eEoZdinks) &Nv12) W. 36:00 4olan post, var.) 27630’. 

Witness stake on river bank S. 78° W. 4.70 ch. and post N. 78° E. 4.00. 
Distance 5 chains S. 78° W. to water’s edge, Ohio River. 

At points marked A, B, C, etc., corresponding to the same letters on the map, 
cross section levels were taken across the meander line to the bank on the south- 
west side of the slough, taking low water mark on the gauge at Evansville as the 
base, and from the section line between secs. 14 and 15 to the point where meander 
line ends in section 31, T.6S., R. 10 W. The difference of elevation in the water 
surface at those extreme points is 16 inches. 

Accompanying this report is a map of the lands lying between Evansville and 
a point opposite the mouth of Green River on a scale of 10 chains to an inch, 
showing section and meander lines, and the topography near the meander line, and 
marked Exhibit “C.’’ Also a cross section of the levels taken, marked Exhibit 
or Pe 

Respectfully submitted. C. C. GENUNG. 
Jan’y 22d, 1896. CUE SONGS nv.) C. 


«534 es lisesunsay ele” 


To the Honorable Board of Commissioners, on the Indiana and Kentucky 
Boundary Line at Green River Island. 


GENTLEMEN: The line of the low water mark of 1792, from the head to the 
foot of Green River Island, has been located as ordered by you, and the com- 
mencement, terminus and each intermediate angle marked by planting a cedar 
post five inches square and seven feet in length in the ground to a depth of 
four and one half feet. The line is, except at the commencement and ending, two 
chains (132 feet) to the left of the meander line going down stream, and parallel 
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thereto. The angles, checked by the needle, were taken twice, and each distance 
carefully measured twice to avoid the possibility of errors. The line is laid down 
on the map marked “Exhibit C” in red ink, and the distances are given in feet. 
The true meridian was obtained by observation of Polaris on two different nights. 

The following are the notes of the location: 

Commencing at a point on the line between sections fifteen (15) and four- 
teen (14), township seven (7) south, range ten (10) west, and 67.25 chains south 
of the northeast corner of section fifteen (15). The post set at this point is wit- 
nessed by a sycamore tree 36 inches, S. 1° 55’ E. 43.8 ft.; and also by a honey 
locust 32 inches, S. 67° 50’ E. 24 ft., and is at the head of Green River Island, 
and also assumed low water mark in 1792. From this point going down stream 
and making an angle to the left from the east line of section fifteen (15) of 50° 
26’, and ona course of N. 49° 16’ W., a distance of 1098.55 ft. to a post witnessed 
by a cottonwood 48 inches, N. 79° 45’ W. 163 ft. 

Angle to right 0° 45’ 15”, course N. 48° 30’ 45” W. 1171.45 ft. to a post, 
witnessed by a sycamore 22 inches, S. 66° 50’ E. 398 ft. 

Angle to left 6° 50’, course N. 55° 20’ 45” W. 1432.35 ft. to a post, witnessed 
by a red elm 48 inches S. 81° 40’ E. 150.5 ft. And also a red elm 60 inches, S. 83° 
207. 160 Tt 

Angle to left 13° 43’ 15", course N. 69° 04’ W. 1187.2 ft. to a post witnessed 
by a sycamore 41 inches, S. 87° 15’ E. 149.7 ft.; and also a sycamore 48 inches, S. 

88420) E156.2 it: 
BOO * Angle to right 0° 42’, course N. 68° 22’ W. 1312.6 ft. to a post, wit- 
nessed by a sycamore 15 inches, S. 16° 15’ E. 80.5 ft. and a sycamore 11 
inches S. 18” 00’ E. 79.6. ft. 

Thence on same tangent and course 520.55 ft. to a post, witnessed by a cot- 
tonwood 16 inches, S. 8° 45’ E. 61.4 ft. 

Angle to right 9° 01’ 30”, course N. 59° 20’ 30” W. 1735 ft. to a post wit- 
nessed by a sycamore 64 inches, N. 13° 40’ W. 130 ft. 

Angle to left 2° 37’, course N. 61° 57’ 30” W. 964.6 ft. to a post, witnessed 
by a cottonwood 30 inches S. 44° 00’ W. 67 ft., and a cottonwood 37 inches, S. 
34° 40’ W. 70.3 ft. 

Angle to right 2° 06’, course N. 59° 51’ 30” W. 2926.5 ft. to a post, witnessed 
by a sycamore 48 inches, N. 74° 50’ E. 146.5 ft. Also a sycamore 56 inches, N. 
27° 30’ E. 94.8 ft., and a stone on section line, between sections eight (8) and nine 
(Ove NG 2130 al 32 Ott: 

Angle to right 4° 36’ 30”, course N. 55° 15’ W. 1659.6 ft. to a post, witnessed 
by a cottonwood 22 inches, S. 17° 15’ W. 141.7 ft. 

Angle to right 3° 05’ 30”, course N. 52° 09% 30” W. 952 ft. to a post, wit- 
nessed by a sycamore 60 inches, S. 88° 05’ E. 254 ft. and a sycamore snag 31 
inches, N. 49° 25’ E. 164.4 ft. 

Angle to right 7° 56’ 30”, course N. 44° 13’ W. 2004.1 ft. to a post witnessed 
by an elmiGOGnches, N. (2°35! H.1230.5.1t: 

Angle to right 5° 58’, course N. 38° 15’ W. 477.65 ft. to a post, witnessed by 
a sycamore 56 inches, N. 29° 45’ E. 115 ft. 

Angle to left 0° 40’, course N. 38° 55’ W. 1259 ft. toa post, witnessed by a 
oe 36 inches, S. 44° 55’ E. 131.3 ft., and a cottonwood 40 inches, S. 42° 50’ 

Lobe te 
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Angle to right 6° 07’ course N. 32° 58’ W. 1257 ft. to a post, witnessed by 
an elm 53 inches, S. 43° 25’ E. 578 ft. and the stump of the original maple witness 
tree of 1806, 65 inches, N. 49° 55’ E. 126 ft. 

Angle to right 2° 42’, course N. 30° 06’ W. 1186.6 ft. to a post, witnessed by 
a sycamore snag 28 inches, N. 69° 15’ E. 102.7 ft. 

Angle to right 7° 03’ 30”, course N. 23° 42’ 30” W. 2735.7 ft. to a post, wit- 

nessed by a maple 36 inches; Ne 78.00, 165.3.it. 
#536 * Angle to right 12° 17’ 30”, course N. 10° 45’ W. 1202.12 ft. to a post 
opposite the lower end of Green River Island, and at low water as it was 
in 1792, witnessed by a sycamore 52 inches, N. 65° 35’ E. 363.45 ft. The above 
courses are run from the true meridian as ascertained by observation at the point 
on the map marked “W” on the line between township six (6) and seven (7). 
Respectfully submitted. 
C. C. GENUNG, 
Feb’y 3d, 1896. CoB andss 2) ..C. 


Exursit “G.” 
Statement of Costs and Expenses 


C. C. Genung, civil engineer, services rendered by order of the 


COMUNISSI OHS eter Ae eee a Oct chee Pies ‘$575 75 
Expenses of Lieut. Col. Amos Stickney, U.S. A., commissioner. . $64 60 
Services ass member: ot the commissioner was sera: #.cle oe lew a ore 50000 56460 
Expenses of Gaston M. Alves, commissioner.........:..0...4: 20 00 
Servicescas member of: the.commiussion. sypee ales se ee 50000 52000 
Expenses of Gustavus V. Menzies, commissioner.............. 20 00 
Servicestas memberiom the commission... ..asame) nd ass aisles. os 50000 52000 
MmAnyCriithitie; typewriters. |. val, cit, ca aurea a ate cee ee 15 00 
INeviaral-rintine Companys... sh. aoe cee oer reese nin erat 41 25 

BOTAN Tete SPL Oh Cte cere webs arena rae $2236 60 


And the court being now fully advised in the premises: 

It is ordered that the exceptions to the report of said commissioners be over- 
ruled and that the report of said commissioners be, and the same is hereby, con- 
firmed. 

And it is ordered, adjudged, and decreed that the boundary line between said 
States of Indiana and Kentucky in controversy herein be, and it is hereby, estab- 
lished and declared to be as delineated and set forth in said report and the map 
accompanying the same and referred to therein, which map is hereby directed to 

be filed as a part of this decree. 
537 It is further ordered, adjudged, and decreed, that the said * boundary 
line as described in said report and as delineated on said map, and now 
marked by cedar posts, be permanently marked as recommended in said report, 
with all convenient speed, and that said commission be continued for that purpose, 
and make report thereon to this court, and that this cause be retained until such 
report is made. 

It is further ordered, adjudged, and decreed that the compensation and ex- 

penses of the commissioners and the expenses attendant on the discharge of their 


1246 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


duties, up to this time, be, and they are hereby, allowed at the sum of two thou- 
sand two hundred and thirty-six dollars and sixty cents in accordance with their 
report, and that said charges and expenses and the costs of this suit to be taxed 
be equally divided between the parties hereto. seu 

And it is further ordered, adjudged, and decreed that this decree is without 
prejudice to further proceedings as either of the parties may be advised for the 
determination of such part of the boundary line between said States as may not 
have been settled by this decree under the pleadings of this case. 

And it is further ordered, adjudged, and decreed that the clerk of this court 
do forthwith transmit to the chief magistrates of the States of Kentucky and 
Indiana copies of this decree duly authenticated under the seal of this court.’ 

per Mr. Cuier Justice FULLER. 
May 18, 1896. 


State of Missouri v. State of Iowa 


Supreme Court of the United States, 1897. 
[165 United States, 118.] 


The report of the commissioners appointed February 3, 1896, 160 U. S. 688, to find and re- 
mark the boundary line between the States of Missouri and lowa, is contirmed; and it is 
ordered that that boundary line be as delineated and set forth in said report. 


Mr. R. F. Walker, Attorney General of the State of Missouri, for that 
State. 


Mr. Milton Remley, Attorney General of the State of Iowa, for that State. 


Mr. Cuier Justice FULLER announced the decree of the court. 


This cause coming on to be heard on the application of the State of Mis- 
souri, the State of Iowa consenting thereto, for decree on the report of James 
Harding, Peter A. Dey and Dwight C. Morgan, commissioners appointed by © 
decretal order herein on February 3, 1896, to find and re-mark with proper and 
durable monuments such portions of the proper boundary line between the States 
of Missouri and Iowa, as run, marked and located by Hendershott and Minor, 
commissioners of this court, under the orders and decrees of this court of 
February 13, 1849, and January 3, 1851, as have become obliterated, especially 
between the fiftieth and fifty-fifth mile posts on the same; and it appearing that 
a difference of opinion has arisen in respect of certain allowances to be included 
in the expenses incurred in re-marking said boundary line, it is ordered by the 
court that Commissioner Morgan be allowed his per diem for forty-six days’ 
services, and that the account of expenses attached to said report be completed 
by the addition of that per diem in favor of said commissioner, and that said 


1For the final phase of this case see Indiana v. Kentucky (167 U. S. 270), post, p. 
1264.—Editor. 
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report as so completed in that particular be and the same is hereby in all things 
confirmed, as follows: 


*119 * “To the honorable the Supreme Court of the United States: 

“The undersigned, commissioners, appointed by the decree of your 
honorable court dated February 3, 1896, to find and re-mark with proper and dur- 
able monuments such portions of the boundary line between the States of Missouri 
and Iowa, run, marked and located by Hendershott and Minor in accordance 
with decree of your honorable court dated Jan. 3, 1851, as have become obliter- 
ated, especially between the fiftieth and fifty-fifth mile posts on said line, etc., 
respectfully submit the following report: 

“On the 27th day of February last the commissioners met in the city of 
Chicago and fully discussed matters pertinent to the proper performance of 
the duties imposed upon them. Construing the decree as applying to all por- 
tions of the boundary line in question, the commissioners decided to advertise 
in newspapers published in counties in Missouri and lowa adjacent to the 
boundary for information regarding such parts of said line as were in dispute 
or had become obliterated. This was done and considerable information elicited, 
but as the officials of one of the States interested declined to authorize the work 
necessary in retracing the line, excepting where directed in the decree, nothing 
was done beyond the finding and re-marking ‘with proper and durable monu- 
ments’ such portions of the line as was necessary for its proper relocation be- 
tween the 40th and 60th mile points, as shown. hereinafter. 

“After careful consideration it was decided to apply to Gen’l W. W. Duf- 
field, superintendent U. S. Coast and Geodetic Survey, for a detail from his 
corps of assistants to perform all field-work necessary in carrying out the in- 
structions of the court. It was decided that the employment of expert officers 
of the Geodetic Survey corps for the services required would result more satisfac- 
torily to the States concerned than would the selection of any private parties, as 
the high professional attainments’ of these officers and their freedom from any 
possible bias regarding the boundary line to be established were ample guaran- 

tees for the entire reliability and impartiality of any work done by them. 
e120 “Correspondence was accordingly had with Gen’l Duffield, * who con- 

sented to detail two of his assistants, and also to supply them with a complete 
outfit of all instruments and appliances necessary in the prosecution of the pro- 
posed work. This offer was at once accepted. A meeting was afterwards had in 
St. Louis March 11th, ult., when it was decided to meet at Lineville, Iowa, a point 
immediately upon the boundary line between Missouri and Iowa, for the pur- 
pose of personal investigation as to the proper point or points at which to com- 
mence operations. Two of the commissioners accordingly met at Lineville on 
March 18th, ult., and spent three days in the examination of the boundary line 
and of points on said line claimed to have been established by Hendershott and 
Minor in 1850. The first step taken was to decide regarding the proper points 
between which our work of relocation of that part of the line designated in the 
decree of your honorable court, namely, from the 50th to the 55th mile points 
on the Hendershott and Minor line, should be commenced. It appeared to us 
that the cast-iron monuments placed by Hendershott and Minor at intervals of 
ten miles would naturally be more reliable than any traditional points, and the 
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first investigations were made as regarding the 40th, 50th and 60th mile points, 
these being originally marked by Hendershott and Minor with iron monuments 
as stated. After careful examination and much inquiry the commissioners were 
satisfied that the monuments marking the 40th and 60th mile points were in their 
original positions. As regarded the monument at the 50th mile point, whilst 
no positive evidence could be had as to its removal from its original position, the 
rumors and statements were such as to render its reliability a matter of doubt, 
and it was, therefore, determined to use the monuments at the 40th and 60th 
mile points as fixed points between which to relocate the boundary line. 

“It was subsequently arranged for the commissioners to meet at Davis 
City, Iowa, a point on the Chicago, Burlington & Quincy railroad adjacent to 
the 40th mile point, where it was proposed to commence work. Gen’l Duffield 

was accordingly notified, and on Wednesday, April 8th, ult., the commis- 
*121  sioners reached Davis City and met Messrs. W. C. Hodgkins * (in charge of 

work) and A. L. Baldwin, of the U. S. Geodetic Survey Corps, detailed as 
per arrangements made with Gen’l Duffield. These gentlemen brought with them 
a very complete outfit of instruments of the best description used in geodetic work, 
including all necessary equipment for astronomical observations as well as field- 
work. We proceeded to the 40th mile point on the afternoon of April 8th, ult., 
and arranged for the commencement of work the following day. On April 9th, 
ult., a party for field-work having been organized and the necessary teams and 
wagons hired, the entire party proceeded to Pleasanton, Iowa, a point situated 
immediately on the boundary line just east of the 45th mile point. Pleasanton 
and Lineville subsequently became the bases of operation, our parties changing 
from one of these points to the other as the necessities of the work required. 

“Work was commenced at the 40th mile point, as arranged. It soon be- 
came quite evident that the actual boundary line as indicated by points shown 
and satisfactorily identified differed from the line as would be established by 
the field-notes of the Hendershott and Minor survey. In order that the relative 
positions of the actual mile points between the 40th and 60th mile points could 
be properly determined, and also their true relation to the theoretical points as 
found in accordance with the courses and distances shown in Hendershott’s re- 
port, it was deemed necessary to establish a chord or base line twenty miles in 
length between the 40th and 60th iron monuments to which all points actually 
found and definitely located or shown and claimed as being upon the boundary 
line could be referred and from which all points finally determined could be — 
accurately located. For the details of the actual field-work and its results we 
respectfully refer to the accompanying report of Mr. W. C. Hodgkins, in charge 
of party (Appendix A). It is proper here to state that the field-work, done as 
it was in accordance with the precise methods of the U. S. Geodetic Surveys, 
was necessarily very slow and tedious, but its accuracy, in our opinion, cannot 

be questioned. The measurement of the twenty-mile base line involved a 
*122 very great amount of labor, whilst the computations necessary in the * exact 

reduction of the measurements were also very laborious. Complete topo- 
graphical notes were also taken for the entire work, but the commissioners have 
deemed it unnecessary to have maps prepared, as their preparation would involve a 
considerable expense without any corresponding benefit. The very unfavorable 
weather during a great portion of May and a part of June interfered seriously 
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with the prosecution of the field-work, causing a delay of from two to three 
weeks. 

“Careful examination was made in every instance for the precise location 
of the original Hendershott and Minor mile points, but out of twenty-one of 
these points included in the survery only nine, including three iron monuments, 
could be satisfactorily identified. The 42d, 43d, 44th, 49th, 54th and 58th mile 
points were identified and located by evidence entirely satisfactory to the com- 
missioners. As regards the 50th mile point (iron monument), concerning the 
reliability of which doubt had existed, the commissioners are satisfied that it is 
very little, if at all, out of its original position—its relation to the 49th mile 
point (which was clearly identified as Hendershott’s original point) as deter- 
mined by the base line confirming our judgment. After the work of relocation 
had commenced and preliminary work on the twenty-mile base well advanced, 
statements were made to the commissioners to the effect that the iron monument 
at the 60th mile point had at one time been moved from its original position. 
This being a matter of importance—the monument in question being considered 
as a fixed point in establishing the base line—an inquiry was had regarding it 
and a considerable amount of testimony heard. This testimony was very con- 
flicting, but after its careful consideration and the prolongation of the base line 
some four miles eastward of the 60th mile point the commissioners were satis- 
fied that the monument was occupying its original position. 

“The location of the 52d mile point was more difficult and involved a much 
more extended investigation than for any point established by the commis- 
sioners. It was claimed and strongly urged that the original 52d mile point as 

established by Hendershott and Minor was at a point witnessed by two 
*123  * trees—an elm and an oak—which trees, as well as a point established from 

them in accordance with Hendershott and Minor field-notes, were shown. 
The field-notes regarding this point and also the 53d mile point are as follows: 


(Chains. ) 
“80.00 Set 52d mile post. 
Bearings, elm 18 inches diameter, N. 734° E. 10% links; burr oak 12 
inches diameter, S. 22° W. 28 links.’ 
(Continuing :) 
aN S347 1. 
(Chains. ) 
“* 0.30 <A pond 250 links wide; direction of its length, N. & S. 
HOO) Ieee 
15.00° Timber. 
30.00 Field (Stokes’) fence, nearly N. & S. 
57.50 Left field. 
80.00 Set 53d mile post. Bearings, black oak 8” diameter, S. 53° E. 15 links; 
black oak 6” diameter, N. 53° E. 64 links.’ 

“The trees shown and claimed as being the original witness trees for Hen- 
dershott and Minor’s 52d mile point agree very well with the field-notes as re- 
gards their distance from the 51st mile point, and also as to their relative posi- 
tions to each other. The distances and bearings of these trees from the point 
shown and claimed as the original Hendershott mile point also agree with the 
field-notes closely. Beyond these coincidences, however, there is, in our judg- 
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ment, nothing whatsoever to warrant a conclusion that they were ever marked 
as witness trees by Hendershott and Minor. In their report (10th Howard, 
pages 15 and 16) they state: ‘In timber the number of the mile is marked on 
the witness trees with the letter appropriate to each State, there being one tree 
marked on each side of the line whenever possible. The foot of each witness tree is 

marked with the letters “B L.’”’’ The oak tree shown and claimed to be a 
*124 witness tree for the 52d * mile point had a large ‘blaze’ on its trunk about 

five feet from the ground. Nothing whatever could be ascertained by the 
commissioners to in any manner indicate what, if any, marking had been inscribed 
on the blaze, nor could any information be had concerning such marking. At the 
foot of this tree, facing N. 45° E., is to be seen a blaze on which is plainly dis- 
cernible the letters ‘B X.’ The blaze on the trunk of the tree faced directly 
east, whilst the point to which it is claimed to refer is but 22° east of north 
from the tree. It is the universal custom of surveyors in marking witness trees, 
so far as the experience of the commissioners goes, to make such marks so as 
to face as nearly as possible the point witnessed. The ‘B X’ mark faces cer- 
tainly 25° east, and the blaze on trunk of tree 68° east of the point claimed to be 
witnessed. Measurements of the ‘X’ mark at base of tree are as follows, in 
tenths of one foot: 


“The mark inclining to the left extends above the letter ‘B’ and is quite 
close to the upper curved line. The mark inclining to the right runs closely to 
the lower part of the ‘B.’ It would have been quite as practicable to have cut 
a letter ‘L’ as an ‘X’ on the blaze found at foot of this tree, and the commis- 
sioners were not prepared to accept this letter “X’ as an ‘L’ without stronger 
corroborative evidence than they could obtain. This tree, if marked by Hen- 
dershott and Minor, must have been so marked forty-six years ago. A section 
of the tree at a point eight feet above the ground, the tree being very uniform 
in size, from three feet above the ground for eight to nine feet above, was cut 
and sent to Prof. McBride, botanical expert at the University of Iowa, for his 
opinion as expert) as to its age, &c. 

“Tn a letter from him to Commissioner Dey, May 19th, 1896, he states: 

*125 * ““T judge that the tree when felled was 70 years old. Its history runs 
about as follows: 59 years ago it received an injury (blaze?) of which a 

scar persists. The tree at the time was about 11 years (11-16) old, and not to ex- 
ceed, bark included, 314 inches thick. I say about 11 years, for it takes some years 
not recorded on the section for a tree to attain six feet in height. 25 years later 
the tree had added about 2% inches to its radius. The next 17 years_a little 
more than one inch to the radius, making the diameter of the wood (bark not 
counted) about 8% to 8% inches. Since this another inch of wood has been 
added to the radius. Calling this 17 years (it is more rather than less, as the 
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annual increment is constantly smaller,) we have the total since the scar, 59 
years.’ 

“This oak tree, as shown by Prof. McBride, at a point where section ex- 
amined by him was cut, was 8% to 8% inches in diameter when 53 to 58 years 
old. Being 70 to 75 years old, it would have been 24 to 29 years old in 1850, 
and its diameter where blaze was found could not have exceeded 5 inches. As 
the blaze shows a face of fully eight inches, it is evident it could not have been 
cut on a tree with a diameter of only five inches. The diameter of this tree at 
base, where ‘B X’ mark was found, is now 15 inches. Applying the propor- 
tionate growth of tree as shown by Prof. McBride, and its diameter at base 
could not have exceeded 8.5 inches 46 years ago, and its size was not sufficient 
to have received the blaze now shown. 

“Regarding the elm tree, also claimed to be a witness tree for the original 
Hendershott 52d mile point. This tree also has a large blaze about four feet 
from the ground. Nothing whatever was shown to prove that it ever had any 
mark upon it (prior to the time of a private survey made in 1893) other than 
the characters ‘S 28.’ The letter ‘S,’ if it ever existed, is now totally obliterated. 
The figure ‘2’ is still plainly discernible, and a part of the upper portion of a 
figure ‘8’ to the right of the ‘2’ can also be traced. Nothing was shown to prove 

that it was ever marked at its base with the letters ‘B L,’ as it should have 
*126 been were it a Hendershott witness * tree. Diligent search had evidently 

been made at some time for this mark, as is plainly evidenced by the chop- 
ping at its base, and had the proper marks ever been found it is quite certain the 
fact would have been in evidence before the commissioners. 

“The Hendershott notes show that at 30 links eastward of the 52d mile 
point the bank of a pond was reached, and that the pond itself was 250 links 
in width, making a distance of 280 links from the 52d mile point to the east 
bank of pond. The bank of this pond directly east of the 52d mile point, claimed 
to be witnessed by the ‘elm and oak,’ has evidently moved eastward to some 
extent since 1850, as shown by present conditions. Measurements made by the 
commissioners show that 280 links eastward from the point claimed as the 
Hendershott 52d mile point reach a point 59 links east of the present bank of 
the pond. Thirty chains east of their 52d mile point, as seen by their notes, the 
Hendershott line crossed the ‘Stokes’ field fence. The line of this fence is still 
plainly visible. A line straight from the 52d mile point, claimed to be wit- 
nessed by the ‘elm and oak,’ to the 54th mile point will pass at least 70 feet south 
of the ‘Stokes’ fence line, as noted by Hendershott. For more than thirty years, 
and after the establishing of the boundary line by Hendershott and Minor, it is 
claimed a road was maintained and worked as a Missouri road between the 52d and 
54th mile points, and that until within the past five years this fact was never 
questioned. It is claimed that the line recognized by parties living on both sides 
of the boundary as being the Hendershott line since his survey and until within 
the past few years is now plainly shown for a very considerable distance be- 
tween the 52d and 53d mile points by the line of what is known as the ‘Fugate’ 
fence line. It is claimed this fence was put up by one Fugate, the owner of 
land in and a resident of Iowa (and who was also a surveyor), and who, living 
as he did close to the line and present when the Hendershott survey was made, 
~robably knew where the true line was and placed his fence on that line. This 
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line very closely agrees with a line running directly from Sullivan’s 52d 
*127 mile point to the 54th mile point, * the last named having been satisfac- 

torily identified and located by the commissioners. It is claimed to be im- 
probable that Fugate placed his fence north of the proper line. 

“The commissioners most carefully considered all the conditions relating to 
the point claimed to be the Hendershott 52d mile point and witnessed by the ‘elm 
and oak,’ but the more the matter was weighed the stronger became their con- 
clusion that the trees mentioned could not have been the witness trees as 
claimed. Coincidences of position constitute their claim. It is proper here to 
state that within a short distance to the north of the 52d mile point as estab- 
lished by the commissioners are the stumps of an elm and burr oak which agree 
as well as do the other elm and oak as to distance from the 51st mile point, 
better as to topographical conditions, and are very similar as to the relative posi- 
tion required by the field-notes for the witnesses to the 52d mile point. The 
commissioners have no idea that these stumps referred to were those of Hen- 
dershott’s witness trees, but make this statement to show that coincidences such 
as shown by the ‘elm and oak’ are not impossible. To have crossed the ‘Stokes’ 
fence, in a distance of 30 chains, starting from the supposititious 52d mile point 
claimed to be witnessed by the elm and oak, an angle of at least 2° to the left 
would have been necessary, and also another angle to the right equally great in 
order to run directly to the 54th mile point. Hendershott’s notes make no 
mention of any such angles. The angle recorded as having been made at the 
52d mile point was 29’ to the north, the course having been changed, according 
to the Hendershott notes, from N. 89° 16’ to N. 88° 47’ E. We are satisfied, 
from personal investigation and from points found and referred to our base 
line, that the original Sullivan line can be readily traced from his 51st mile 
point to his 52d mile point, and we believe it is very probable that the Hendershott 
line between the 52d and 54th mile points is nearly identical with the Sullivan line. 
Whilst we did not adopt the Sullivan line between the points named, very good 

reasons could have been given for doing so. The Hendershott notes make 
*128 no mention of Sullivan’s line after leaving his 49th mile * point until 

his 54th mile point was reached. They make no mention of finding 
Sullivan’s 52d mile point or of any trees on his line; but they say in their re- 
port (page 4, 10th Howard Report) that they ‘discovered abundant blazes and 
many witness trees which enabled us to find and re-mark the said (Sullivan) 
line as directed by the court.’ Also on page 7, same report, it is stated: ‘But 
in heavy bodies of timber no difficulty was experienced in discovering evidences 
of the precise location of the (Sullivan) line, not only by blazes, but by line and 
witness trees.’ (Italics are ours.) And on the same page, ‘The general topog- 
raphy of the country, and especially the crossing of the streams, greatly facil- 
itated us in following the line, and in some instances, when confirmed by the 
old blazes, enabled us to establish it with sufficient certainty.’ Commencing 
some ten chains east of the 5lst mile point, the country through which the 
boundary line passes was and is heavily timbered, and, as before stated, the 
Sulivan line in the timber is at this time readily to be found. The inference 
that the Hendershott line eastward from the 51st mile was nearly identical with 
the Sullivan line is quite as strong as the contrary, notwithstanding no mention 
is made by Hendershott of the Sullivan line after leaving a point 6.20 chains 
east of the 49th mile point until reaching the 54th mile point. 
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“The Sullivan line, between the 51st and 52d mile points, as shown by his 
field-notes, crossed the east fork of Grand River (now called Weldon) three 
times. This line now, by reason of changes in the bed of the stream, will cross 
the Weldon five times. With the exception of the ‘elm and oak,’ there were no 
traditional or apparent evidences claimed as indicating the original location of 
the Hendershott and Minor 52d mile point. A line run eastward with the bear- 
_ ings given by the Hendershott notes from their 51st mile point would pass at 
least 40 feet south of the point indicated by the ‘elm and oak.’ A line run east- 
ward, as per the Hendershott notes, from the point claimed as the Hendershott 
and Minor 52d mile point would pass at least 90 feet south of their 54th mile point. 

The commissioners carefully considered all the comparatively authentic 
*129 traces of the Hendershott line, together * with the topographical conditions 

given in the notes of the survey. Between the 53d and 54th mile points 
were found evidences of the Hendershott line, which were satisfactory, and the 
line established by us was run from the 54th mile point, which, as before stated, 
was identified, directly to the 52d mile point and passing through the points 
found between the 53d and 54th mile points. The Hendershott notes show a 
line direct from the 52d to the 54th mile point. 

“The line, as finally established and marked by us, between the 52d and 53d 
mile points is north of the boundary line as claimed for Iowa and south of that 
line as claimed by Missouri, and, as it happens, very nearly equally divides the 
narrow territory in dispute, although there was no intention to compromise the 
difference. We are satisfied that the line, as established by us between the 53d 
and 54th mile points, is very nearly, if not identical with, the original Hender- 
shott line and in accordance with the marks of that survey. The same line was 
produced to the 52d mile point, notwithstanding it passes considerably south 
of the plainly indicated Sullivan line. The 52d mile point, as established and 
marked by us, was placed as nearly as possible in accordance with the notes of 
the Hendershott survey, evidenced by the width of the pond and also its dis- 
tance from the ‘Stokes’ fence line. 

“The field-notes of the Hendershott and Minor survey show as follows: 

“At 6.30 chains eastward from the Hendershott 42d mile point Sullivan’s 
42d mile point was found and course changed at that point from N. 88° 53’ 
Ez toe Ne S9 S00. 

“6.37 chains eastward of Hendershott’s 43d mile point Sullivan’s 43d mile 
point was found and course changed at that point from N. 89° 16’ E. to N. 89° 
47’ E. 

“7.00 chains eastward of Hendershott’s 44th mile point Sullivan’s 44th 
mile point was found and course changed at that point from N. 89° 47’ E. to 
IN 89°10" Te 

“6.20 chains eastward from Hendershott’s 49th mile point Sullivan’s 49th 
mile point was found and course changed at that point from N. 89° 9’ E. to 

N. 89° 16°. 
50) “4.07 chains eastward of Hendershott’s 54th mile point * Sullivan’s 
54th mile point was found and course changed at that point from N. 89° 16’ 
to Ns 89" 2 

“2.53 chains eastward of Hendershott’s 58th mile point Sullivan’s 58th mile 

point was found and course changed at that point from N. 89° 2’ E. to N. 


89727. 
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“In each instance it will be seen that the Hendershott courses are changed 
at the Sullivan mile points. The decree of your honorable court made January 
3, 1851, declared that the line should be direct between each Hendershott mile 
point, and it is evident that the actual courses between the points referred to 
above are not in accordance with the recorded courses. It was found by refer- 
ence to our base line in all cases where the field-notes show a straight line be- 
tween such points that when the distance recorded as a straight line was two 
or more miles the line is actually a curve. The ordinates measured from the 
base line do not show any regular rate of curvature, and the curves themselves 
swing to the south and then to the north, the base line crossing the boundary 
line three times in twenty miles. The greatest distance of base line from bound- 
ary line is at the 55th mile point, which is about 247 feet north of base. The 
46th mile point is 160 feet south and the 60th mile point 153 feet south of base. 

“Tt is difficult to account for the discrepancies found between the recorded 
line as shown in Hendershott’s notes and the line actually found. It is quite 
possible that the irregularities either grew out of the inaccuracy of the solar 
compass used on the survey or an inaccurate use of the instrument itself. 

“We were surprised at the facility with which the Sullivan line could at the 
time of our survey be traced for considerable distances along the twenty miles 
of line included in our operations. Of twenty-one mile points from the 40th to 
the 60th, inclusive, Sullivan had witness trees for fifteen. Some of these wit- 
ness trees can now be found, and also well defined line trees mentioned by him. 
On Hendershott’s line only eight mile points out of the twenty-one referred to 
were witnessed by trees. Had the care shown by Sullivan in marking his line been 

exercised by Hendershott and Minor the line of the latter would have been 
*131 much more fully * and satisfactorily defined. The hurried manner in which 

the work of the Hendershott survey was performed (151 miles of reloca- 
tion, in addition to random lines, having been accomplished in 30 days) may in 
some measure account for the great lack of witness trees and other evidences neces- 
sary for an actual location of the boundary line of 1850. We are inclined to 
the opinion that, so far as regards the twenty miles mentioned, the Sulllivan 
line can be as readily relocated as can the Hendershott line. 

“The decree of your honorable court requires that the line relocated by us 
shall be marked with durable monuments. Twenty-one mile points included in 
the line relocated, being from the 40th to the 60th mile, inclusive, are now 
marked as required. The 40th, 50th and 60th miles are marked with the cast- ° 
iron monuments originally placed by Hendershott and Minor, in 1850. Mile 
points intermediate are marked with stone monuments. These are of the best 
quality of Missouri red granite, are twelve inches square, and from 6’ 2” to 6’ 6” 
in length. The stones stand 2’ above ground (this portion being hammer- 
dressed) and are well finished in every particular. On the north side of each 
stone is plainly cut the word ‘Iowa,’ on the south side the word ‘Missouri,’ on 
the east side the words ‘State line,’ and on the west the figures denoting the 
number of the mile point. 

“The iron monuments were reset so as to show about 18 inches above 
ground. The granite monuments were set with great care, their apices being 
exactly on the line. They were well rammed when placed in ground and will 
need no witness trees. Their weight averages 1050 pounds each, and we think 
they can safely be pronounced both durable and permanent. The amount paid 
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for them includes all freight charges and expenses of delivery and setting. 
“Attached hereto (Appendix ‘B’) is a statement of the expenses conse- 
quent upon the relocation and marking that portion of the boundary line be- 
tween the 40th and 60th mile points, which statement is respectfully submitted 
for the action of your honorable body. 
“Attached hereto (Appendix ‘C’) is a photograph of the section of the 
*132 *oak tree examined and reported on by Prof. McBride. 
“JAMES HarDING, 
“Comm’r for Missouri. 
“PETER A. Dey, 
“Comm’r for Iowa. 
“Dwicut C. Morecan, 
“Of Illinois. 
“Chicago, Ill., Sep. 18, 1896.” 


“APPENDIX A. 


“U. S. Coast AND GEODETIC SURVEY, 
“SALINA, Kansas, June 20th, 1896. 
“Gen. James Harding, Hon. Peter A. Dey, Dwight C. Morgan, Esq., commis- 
sioners in the matter of the boundary line between the States of Missouri 
and lowa. 

“Dear Sirs: I have the honor to submit the following report upon the 
‘operations conducted under my direction for the purpose of enabling you to 
locate and\ mark by ‘durable monuments, as required by the decree of the 
Supreme Court of the United States dated February 3rd, 1896, that portion 
of the boundary line between the States of Missouri and Iowa which lies be- 
tween the fortieth and sixtieth mile posts east of the old north-west corner of 
Missouri, as marked in 1850 by H. B. Hendershott and W. G. Minor, com- 
‘missioners. 

“Tt appears unnecessary for me to make any mention in this report of the 
antecedent circumstances leading up to this survey, as you are well acquainted 
with them, and will, no doubt, take occasion to allude to them in your own re- 
‘port to the Supreme Court. 

“T therefore pass at once to my own work. 

“Your board having applied to General W. W. Duffield, superintendent of 
the U. S. Coast and Geodetic Survey, for the detail of an officer to make the 
necessary surveys, I was selected for that duty, and Mr. A. L. Baldwin, also of 
Mie C. & G. Survey, was assigned to the party as assistant observer. 

“Tn compliance mihi the request of your board, received through Mr. 

133 Morgan, we met you on April 8th, 1896, at Davis * City, Iowa. A prelim- 

inary inspection of the western portion of the field work was made on that 

day and the organization of the party was completed by engaging laborers and 
teams. 

“On the following day the whole party was transferred to the village of 
Pleasanton, Iowa, that place being centrally located for the western half of the 
work, as it is directly on the boundary and just east of the forty-fifth mile post. 

“A partial examination of the line, as identified by more or less reliable 
traditions current in its neighborhood, made it evident that its course in many 
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places deviated widely from the description given in the field-notes attached to 
the report of the former commission. (Howard’s Reports, Supreme Court 
Un Savoliaxy) 

“Not only do the bearings differ from those recorded in that report, but 
portions of the line which are there called straight were found to be curved 
or composed of broken lines. 

“Under these conditions it seemed inexpedient to attempt to reproduce upon 
the ground the courses and distances of the former survey. 

“Such an attempt would undoubtedly have led to serious confusion, and 
would have furnished little information of real value, while the labor of making 
the necessary corrections would have been excessive. 

“In place of that undesirable plan 1 adopted, with your approval, the 
method of measuring a base line straight across the country for the twenty miles 
to be surveyed. 

“All of the old points which were recovered and all new points which it 
became necessary to locate upon the ground were directly referred to the base 
line, which, from a mathematical point of view, is the axis of abscissz in a sys- 
tem of rectangular coordinates. 

“Tt seems scarcely necessary to mention the advantages which this method 
affords in point of simplicity and accuracy of work, but it may do no harm 
to allude very briefly to a few of them. 

“Thus the relative positions and bearings of different portions of the 
boundary can be readily found with far greater precision than would otherwise 

be easily practicable. 
*134 “Moreover, in this system of work each point of the boundary * is fixed 

independently of every other point, all being directly referred to the base 
line. This characteristic permits any desired local correction to be made at any 
point without necessarily affecting points on either side, a feature which I consider 
very essential in work of this character. The base line was so selected as to 
lie along the general direction of the boundary, which in fact crosses it three 
times, eleven of the twenty-one monuments being north of the base and the 
other ten south of it. 

“This statement well illustrates both the irregularity of the boundary and 
the fact that the base line is very close to the general direction of the line. 

“Another important consideration in the selection of the base line was to 
make 1t pass through the towns of Pleasanton and Lineville without meeting 
obstructions and without damaging private property. 

“This was successfully accomplished, and in the whole course of the line 
remarkably little tree-cutting was needful. The base line was ranged out with 
an eight-inch theodolite, the standards of which were high enough to permit 
the telescope to transit. The telescope was of excellent quality and was pro- 
vided with an eye-piece micrometer, by means of which slight deviations from 
the straight line could be measured and corrected. 

“As the work of locating the base line advanced eastward the party was 
moved to Lineville, Iowa, which town is situated just north of the boundary 
line and between the fifty-sixth and fifty-seventh mile posts, and thenceforward 
operations were conducted from either Lineville or Pleasanton, as was found 
more convenient from time to time. 
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“As soon as the line was opened, and even before the final adjustment of 
its eastern terminus, the linear measurement was begun by Mr. Baldwin, with 
the assistance of the commissioners, working westward from the east end of 
the base, near the sixty-mile monument. 

“When about five and one-half miles had been so measured I was ready 
to take personal charge of the measurement, and began at the west end of the 
base, near the forty-mile monument, working thence eastward to a junction with 

the line above mentioned. 
#135 * “The system of measurement employed was that ordinarily used in 
the Coast and Geodetic Survey for direct measures not requiring the base 
apparatus. 

“A narrow steel tape, twenty-five metres in length between end marks, 
was stretched under a tension of ten kilogrammes, as indicated by a spring 
balance attached to one end of the tape. The successive tape-lengths were 
marked on stakes driven into the ground. 

“As the tape necessarily follows very closely the inclination of the ground, 
the horizontal distance will be less than the measured distance, and the cor- 
rection for slope must be computed for each tape-length, the difference of 
height between the ends being determined by spirit-level. The very irregular 
profile of this line made these differences of height unusually great, and corre- 
spondingly increased the amount of correction. 

“A small correction for catenary is also necessary when the tape swings 
clear of the ground, the ‘sag’ of the tape slightly decreasing the distance be- 
tween its ends. Further, as all metallic measures vary in length with changes 
of temperature, it is necessary to apply a correction for such variations, the 
length of the tape being known at the temperature of zero, Centigrade. 

“Temperatures were accordingly noted at frequent intervals, usually at 
every fourth tape. 

“The direct measurement was completed on May 8th, although the eastern 
part of the line had still to be levelled. 

“The computations were at once taken in hand and the resulting distances 
were furnished you as rapidly as possible. 

“These results, for present purposes and as compared with ordinary meas- 
ures, may be considered practically exact, and they show that the chain used by 
the surveyors of 1850 was too long, probably from the combined effects of abra- 
sion and of high temperature. 

“The distances between such of the old points as were recovered are nearly 
always too great. The ratio of excess is not constant, as, indeed, would hardly 
be expected, but shows a tendency to increase in going from west to east. 

“A marked exception of this rule of excess in distance is found in the 

*136 fifty-second mile. The eastern end of this mile * was not recovered, but was 

found with reasonable certainty from various considerations, while the re- 

puted point at the western end was recovered. The mile so determined is notice- 

ably less than a statute mile. The western part of this mile traverses a very steep, 

rough, and wooded country, while its eastern part crossed the Weldon River three 
times in 1850. 

“These natural difficulties in the way of accurate measurement probably 
caused the shortage in this particular mile. 


1258 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


“In my own work I found it desirable to avoid the direct measurement of 
this mile, which is even more unfavorable now than in 1850, the Weldon having 
changed its course sufficiently to cross the base line five times at present. 

“For this purpose a branch base about seven-eighths of a mile in length was 
measured on the flat ground east of the Weldon, and the distance across the 
broken section was then obtained with great precision by triangulation. The dis- 
tances across the Grand River and Little River were also obtained by triangula- 
tion. 

“Whenever in the course of the measurement we passed a point which it 
was desirable to refer to the base line, the point at which its rectangular ordinate 
met the base line was noted and the length of the ordinate itself was measured. 
The relative positions of these various points thus became known, including not 
only such of the mile points as could be identified, but also numerous objects com- 
monly reputed to mark the boundary, as fences, trees, stones, etc. 

“As far as possible in connection with the measurement, notes were made 
to provide material for a topographic sketch of the strip of country traversed by 
the boundary. 

“As stated above, the measurement was completed on May 8th. As rapidly 
as the reductions were computed the places for the mile stones were marked on 
the ground from the fortieth to the forty-ninth. 

“The weather, which up to that time had been generally favorable, now 
became very wet. The frequent and heavy rains seriously interfered with the 
work, and rendered progress across the country very slow, the roads being nearly 

impassable and the fords quite so. On May 18th the exigencies of the reg- 
*137 ular work of the Coast and Geodetic Survey compelled * the detachment of 

Mr. A. L. Baldwin, who had rendered energetic and efficient assistance in 
the work. 

“On the same day I moved from Pleasanton to Lineville to resume work on 
the eastern part of the line. In the intervals between rains I completed the 
levels, and, after computing the distances, marked the places for the mile posts, 
a work in regard to which further details will be given below. The topographic 
notes were also completed. 

“In order to furnish as much information as possible in regard to this portion 
of the boundary line, observations for the approximate determination of the lati- 
tude and longitude and of the astronomical azimuth or bearing of the base line 
were made at Pleasanton and at Lineville. 

“Bad weather interfered with the observations at Pleasanton, and at Line- 
ville the lack of time and unfavorable local conditions somewhat affected the 
precision of the results, which answer, however, the purpose desired. Latitude 
and azimuth were obtained by observations on Polaris (@ Urs Minoris) with 
the theodolite. Time was obtained by sextant observations of the sun, using a 
mercurial horizon and the method of equal altitudes. For longitude the local 
time was compared with the railroad telegraphic time signals. It remains for me 
only to state briefly the old points which were recovered and the conditions which, 
under your decisions, governed the location of those points which were not iden- 
tified by local marks. 

“The fortieth, the fiftieth and the sixtieth mile points were found marked by 
the iron monuments placed there by Commissioners Hendershott and Minor in 
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1850. There was some dispute as to whether No. 60 was in its original position 
or not, but the weight of evidence and the continuity of the traditional line on 
either side of it indicated pretty conclusively that it had never been disturbed. 

“The remaining points were originally marked by stakes, sometimes wit- 
nessed. 

“No. 42, while not directly identified by marks, was satisfactorily recovered 
by means of a ‘line tree’ four chains W. and by topographical notes at crossing 

of Grand River, as shown in original record. 
*138 * “No. 44 was restored by measurement from the two witness trees, 
the decaying stumps of both of which were found. 

“No. 49 was also identified by the stumps of both witness trees. 

“No. 51 was marked by a ‘mound and pit,’ which have been accepted for 
years as the true marks. 

“No. 54 was marked by a stone, and was further identified by one witness 
tree. 

“No. 58 was recovered by traces of the stakes in addition to the remains of 
the witness tree, and the point established by J. C. Sullivan in 1816 was also 
found a little further east, and also the stump of an elm tree, noted as a ‘line tree’ 
in both Sullivan and Hendershott notes, being 4.10 chains W. of Hendershott’s 
58th mile point. The remaining points were located in the following manner: 

“No. 41 was placed midway on line between 40 and 42. 

“No. 43 was so placed as to preserve the relations with 42 and 44 required 
by the field-notes of 1850, and after being so located was found to agree with the 
stump of the witness tree on the lowa side of the line. 

“No. 45 was placed in the middle of the street bounding Pleasanton on the 
south, which middle line is shown as the boundary on the official plat of the town 
on file at the county-seat, and at the proper distance along the line averaging to 
the 49th mile. 

“No. 46 was similarly located on the line passing from 45 through a stone 
pointed out by tradition as marking the line. 

“No. 47 was placed at the proper distance on a line drawn straight from 49 
westward through a witnessed section corner between 47 and 48. 

“No. 48 was placed on the same line midway between 47 and 49. 

“No. 52 was located at a point west of the pond or lake in the Weldon bot- 
tom agreeing with the topographic description given by the former commissioners 
and on a line agreeing as closely as possible with all of the apparently authentic 
traces of the line surveyed in 1850. 

“No. 53 was placed a mile west of 54 on the straight line between 52 

and 54. 
BS * “No. 55 was placed a mile east of 54 on the extension of the line 
drawn from 54 through a witnessed stone at the corner common to Wayne 
and Decatur Counties, Iowa. 

“Nos. 56 and 57 were placed at mile distances on the straight line drawn 
from 55 through an iron pin at the southwest corner of the streets surrounding 
the public square at Lineville, which pin was universally accepted as a point mark- 
ing the boundary. Unsuccessful search was also made for the remains of a 
wooden post which formerly stood a little further east. 
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“No. 59 was placed midway between 58 and 60, in the manner required by 
the field-notes of 1850. 

“While this work was in progress many of the inhabitants along the line 
asked that additional points, intermediate between the mile points, might be fur- 
nished them, and with your approval this was done. 

“Tn accordance with the decree of the Supreme Court dated January 3rd, 
1851, such points were always placed on the straight line between the adjacent mile 
posts. The final observations were made on the afternoon of June 13th, and the 
instruments were then packed, and on the 15th were shipped to Washington. 

“T left Lineville on June 15th, also, to resume my regular duties in the Coast 
and Geodetic Survey. 

“In closing this report permit me to express my appreciation of the uniform 
courtesy and consideration shown my assistant and myself by all the members of 
the commission, and my hope that our earnest labors in this interesting work have 
proved satisfactory in methods and results, and that they may be instrumental in 
permanently settling this controversy. 

“The appended pages give in summarized form the results of the observa- 
tions and measurements, as well as the mathematical formule employed. 

“Respectfully submitted. 

“W. C. HopckINs, 
“Assistant, Coast & Geodetic Survey, Chief of Party.” 


‘“APPENDIX A. 


“The following table gives the bearings and distances between the suc- 
*140 cessive mile posts of the Missouri-lowa boundary * from the fortieth to the 
sixtieth mile east of the initial point as the said mile posts were relocated 
and marked by James Harding, Peter A. Dey and Dwight C. Morgan, commis-: 
sioners, in 1896. 
“The distances are given to the nearest tenth of a metre and to the nearest 
half foot, and the bearings or azimuths to the nearest quarter minute. 
“The azimuth is reckoned from the south point as zero in the direction of 
west, north, and east successively—i. e., 90° means due west, 270° due east, etc. 
“The convergence of the meridians is 4414 seconds for each mile. The bear- 
ings going west, or back azimuths, are therefore in each case three- fourths of a 
minute greater than the eastern or direct azimuths. 
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Maile. ‘Azimuth. Back azimuth. Distance. 
Metres. Feet. 
40 to 41 268° 5734’ 88° 58%’ 1,610.1 5,282 
41 to 42 268 58% 88 59% 1,610.1 5,2821% 
42 to 43 269 20% 89 21% 1,610.1 5,2821%4 
43 to 44 269 5834 89 59% 1,603.8 5,261Y% 
44 to 45 269 5234 89 53% 1,616.7 5,304 
45 to 46 269 51 89 5134 1,610.2 5,283 
46 to 47 269 11 89 113% 1,610.1 5,282 
47 to 48 268 55% 88 56% 1,610.1 5,282 
48 to 49 268 5614: 88 57 1,612.7 5,291 
49 to 50 269 1634 89 17Y% 1,608.3 5,276%4 
50 to 51 269 04% 89 05% O13 5,293 
Sistoroz | 268 10% 88 11 1,595.8 5,235 
52) to 53 268 1734 88 18% 1,626.1 o335 
53 to 54 268 18% 88 19% 4613.2 5,292 
54 to 55 268 57% 88 58% GIES 5,287 
55 to 56 BEES 89 3334 1,611.5 5,287 
56 to 57 269 3334 89 34% iL op a) Si yAeve 
57 to 58 270 48 90 4834 1,612.0 5,289 
58 to 59 270 3634 90 37% 1,613.8 5,29414 
59 to 60 270 39 90 3934 1,613.8 5,294 
*141 * “Offsets from Base Line. 
M. M. 
“Nom t) NOwds0 mo oi aL tt: ENS Mion teNowol 2o/—a7e ft. °S: 
. ed aes Oren 2 O) Cet gs — Li 2/ Owe oEN: 
i Ace 14:3: 4/7 eas ie eS OO — 119 Fy oe 
> owe Ss ==) LOL ei a *. 24,0648 = 212% “ * 
as ae a 2 as AO) Se ow i = 8 fA 27. amar 
e nea o0i== 102 apts - ii, DO ROO.O== 225 pom ks, 
ts “ 46, 48.7 = 160 ait pie s ois eo 209 oe 
ie rt 47.3 155 ay oe Oe Zod == 77, ao: 
- Y 48 oes oe 2505." ni Me oi he I anes Mi Pinctalk 
aM * AD 2204s 964" - SOOT AGG =153 ree 
- > 250% 29 Oa 97 Bas 


“Note on the Reduction and Results of the Astronomical Observations at 
Lineville, Towa. 


“For latitude the observed altitudes of Polaris were reduced by the method 
and table given on page 534 of the American Ephemeris, with the result: 

“Approximate latitude = 40° 34’.6. 

“Comparisons of local mean time, obtained by sextant observations of the 
sun, with railroad time signals, gave the following result: 
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“Approximate longitude (W. of Greenwich)= 93° 32’. 
“For azimuth the observations of Polaris were reduced by the formula 


sin ¢ 
cos ¢ tan 0 — sin ¢ cost 


’ 


fan 


in which the letters have the following significations : 


A=the azimuth of the star at the instant of observation. 
t =the hour angle “ ‘ ry 

0 =the declination “ « tf 

_ 


the latitude of the place. 


“Resulting azimuth of base line = 89° 21’ 49” east of north. 
“These results transferred to the monuments at each end of this 20-mile 
section give the following: 


ats Long. Azimuth. 
AR, es AQ ergav® THOT bs so conc oansnae all) Sev4t OS te 5t! 269° 14’ 49” 
GO=milem mone ee tee ORO AO. 93 28 89 29 40 


the azimuth at each point being the bearing of the straight line joining the two 
points.” 


“APPENDIX C. 


Photograph of a section of the oak tree at the Fifty-second mile point, Sup- 
posed to be witness tree in the Iowa-Missouri boundary. The dark line indicates 
the size of the stem fifty years ago. 
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*143 * APPENDIX B. 


“Account of Expenses Incident to the Relocation and Re-marking the Boundary 
Line between the States of Missouri and Iowa from the 40th to the 60th Mile 
Point, under Decree of the Supreme Court of the United States, February 
Dy SOO: 


“Pay of engineers: 
W. C. Hodgkins, (U. S. Geodetic Survey Corps,) 74 


CLAY SACS SIO) ae eae a encsha peste «2, a8 gus) sr OP RN A eee $370 00 
A. L. Baldwin, (U. S. Geodetic Survey Corps,) 41 days 

CES IOO MA en tte th cite oh mecha ernie aoe ape Nttarety ete ds 205 00 

Transportation trom Washington, D; Grey ene 328: FETS 

" foe Salina 7 iWanisasi soe ees ee 41 14 

Freight on instruments returned to Washington........ 8 32 
——— ._ 70221 
Pay of one assistant (14 days @ $2.50) and laborers................ 190 50 
Stisistence ou parties i fleldat... < acai ne ga eye sie tase aye eaves ee yah ye oy 42175 
Iiretoiteams and drivers'and feed-for teamse sie... s eee ale be 342 25 
Paidwomemhteen'granite monuments 1places e252. sles eee 922 00 

Miscellaneous expenses paid, (telegrams, township plats, signal mate- 

rials, clerical work and typewriting, repairs of instruments, storage, 

(SS ao te a EN ORR OC 2. a aR pA ee 171 60 
PNEMERESHI OE VEISSOUTT ATECE LOWS 4/sacleuctupncea ihe oye atthe seca Se Shale nike 133.30 
Commissioners : 

James Harding, comm. for Missouri, 78 days @ $10.00.. 78000 

James Marding, travelling @€xpensess 17 ce c9 ty cons oe as « 161 85 

——_ 94185 

Peter A. Dey, comm. for Iowa, 60 days @ $10.00....... 600 00 

etary er De yaetaviellingyex PenSes sas .csen eure ess tay «asp os 189 47 

/  ———— 789 47 
Dwight C. Morgan, comm. 46 days @ $10.00........... 460 00 
Dwar «Morgan, travelling @xPenseS. s.r. +2.) les << 198 63 
658 63 
SIN OAL ected UAS ace Alaris A oe ae tee an eons kee tt: $9,273.50 


*144 * And it is ordered, adjudged and decreed that the boundary line between 
said States of Missouri and Iowa in controversy herein be, and it is hereby, 
established and declared to be, as delineated and set forth in said report. 

It is further ordered, adjudged and decreed that the compensation and ex- 
penses of the commissioners and the expenditures attendant upon the discharge of 
their duties be, and they are hereby, allowed at the sum of five thousand two hun- 
dred and seventy-three dollars and fifty-six cents ($5,273.56), in accordance with 
their report as confirmed as aforesaid, and that said charges and expenses with 
the costs of this suit to be taxed be equally divided between the parties hereto. 

And it is further 

Ordered, adjudged and decreed that the clerk of this court forthwith transmit 

to the Chief Magistrates of the States of Missouri and Iowa copies of 
this decree, duly authenticated under the seal of this court. 
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State of Indiana v. State of Kentucky. 


Supreme Court of the United States, 1897. 
[167 United States, 270.] 


The report of the commissioners for permanently marking the boundary line established be- 
tween the States of Indiana and Kentucky by the decree of May 18, 1896, 163 U. S. 520, 
is approved by this court. 


Mr. Cuier Justice Futter announced the decree of the court. 


THIs cause coming on to be heard on the report of Amos Stickney, Gustavus 
V. Menzies and Gaston M. Alves, commissioners, hereinbefore appointed to ascer- 
tain and run the boundary line between the States of Kentucky and Indiana, and 
continued by the decree of this court herein entered May 18, 1896, for the pur- 
pose of permanently marking said line as set forth in their then report which was 
approved by this court on that date, and to make report thereon to this court; 
which report now made is as follows: 


To the Honorable Melville W. Fuller, Chief Justice of the Supreme Court of the 
United States: 


The undersigned Commissioners, appointed by this honorable court, in the 
above-entitled cause, respectfully report, that, pursuant to the order made in said 
cause at the October term, 1895, continuing the commission for the purpose therein 
stated, they gave notice for bids for the stone monuments and iron posts and set- 
ting of the same to mark the boundary line as established by the order of this court. 

The commission met at the custom house in the city of Evansville, Indiana, 
*271 on the * ninth day of April, 1897, and received and opened the bids for the 

above-named material and work. The casting of the iron posts was let to the 
Heilman Machine Works of Evansville, Indiana, for the sum of one hundred and 
twenty dollars ($120.00), it being the lowest and best bidder; the making and 
setting in place of the three stone monuments was let to F. J. Scholz & Son of 
Evansville, Indiana, for the sum of two hundred and forty-five dollars ($245.00), 
said firm being the lowest and best bidder; the setting of the sixteen iron posts 
was let to Eb. Cross of Evansville, Indiana, for the sum of one hundred and 
ninety-seven dollars ($197.00), he being the lowest and best bidder. That con- 
tracts were made with each of said parties and bonds taken for the honest and 
faithful performance of the contracts. That on the 7th day of May, 1897, after 
the engineer in charge of the work had reported that the monuments had been 
erected, and posts placed in position, in conformity to the order of the court, and 
the location of the established line of each monument and post had been verified 
by accurate observations and measurements, the Commission, accompanied by the 
engineer, visited the line, and by observations and measurements satisfied them- 
selves of the accuracy of locations, and that the work of making and placing the 
boundary marks had been well done, and in accordance with the order of the 
court. 

We herewith attach, as a part of this report, the report of the engineer in 
charge of the work. Also a statement of expenses incurred and compensation 
of the Commissioners since making the former report, which we recommend be 
adjudged as costs equally against the parties to the suit. We further recommend 
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that upon the confirmation of this report, a certified copy of the same be sent 
to the Governor of the State of Indiana, and one to the Governor of the Com- 
monwealth of Kentucky. 
Your Commissioners therefore pray that this report be confirmed and they 

be discharged. 

AMOS STICKNEY, 

Gustavus V. MENZIEs, 

Gaston M. ALVEs, 

Commissioners. 


*272 * To the Honorable Commissioners on the Indiana and Kentucky Boundary 
Line at Green River Island. 


GENTLEMEN: In accordance with your instructions, I made plans and de- 
tailed drawings for stone and iron monuments, to permanently mark the line 
between the States of Indiana and Kentucky at Green River Island, to replace 
the cedar posts as placed on it during the winter of 1896. Upon your approval 
of the plans and letting the contracts for the monuments, I proceeded to verify the 
line and angles to satisfy myself that no post had been moved. On the com- 
pletion of the monuments I superintended the work of setting them. 

The three monuments of stone are of sawed Green River limestone, 18 inches 
in cross section and 6 feet in length. At the starting point on the section line 
between sections 14 and 15, town 7 south, range 10 west, the monument has the 
word “Initial’’ on the side next section 14, on the north side the word “Indiana,”’ 
and on the south side the word “Kentucky” cut horizontally in the stone near the 
top, in Egyptian letters. 

Near the midway distance along the line, and near the line between sections 
8 and 9, the second stone monument is set, with the word “Indiana” cut on the 
northerly side, and the word “Kentucky” cut on the southerly side, similar to 
the first monument. 

At the terminal point going down the Ohio River, the third stone monument 
is placed. The word “Indiana” is cut on the northeasterly side, the word ‘“Ken- 
tucky” on the southwesterly side, and the word “Terminal” on the northwesterly 
side in the same style as the first monument. 

For each of these monuments there was an excavation made six feet square 
and four feet deep, in the bottom of which one foot in thickness of concrete was 
placed and well rammed. On this the stone was placed on end and filled around 
with concrete, well rammed to the surface of the ground, leaving three feet of 
stone above the ground. 

At each of the 16 intermediate angles, iron monuments were placed. These 
are of cast iron, round, six inches in cross section, the top closed and a square 

pedestal cast on the lower end, the casting being three quarters of an inch 
*273 thick. The * word “Indiana” on the one side and the word “Kentucky” on 
the other, were cast in raised letters, the words reading downward. 

An excavation was made for each of these, three feet square and three and 
one-half feet deep, and six inches of concrete well rammed in the bottom, on which 
the post was set and filled around with concrete to the surface of the ground, 
leaving three feet above ground. In four places where silt had accumulated 
rapidly on account of a depression in the ground, the excavation was made more 
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shallow, but in each case the concrete bed is three and one-half feet in depth, and 
the earth banked around it to protect the concrete. 

Great care was taken in having centres cut in each monument, and placing 
them on the exact angle point on the line as originally located. 

Every monument was set and completed under my own personal supervision. 

Respectfully submitted, 
C.. C. (GENUNG, IC.cE: 
EvaANSVILLE, INb., May 5th, 1897. 


Statement of expenses incurred and compensation of the Commissioners since 
making former report. 


C. C. Genung, Civil Engineer—Services of himself and assistants, 
making plans, specifications, writing contracts, verifying lines, 
angles and points on boundary line; laying out and superintend- 
ing work, expenses of teams for self and Commissioners at various 


times for supervising and inspecting, Works... toe oe $195 50: 
Keller Printing Company, for printing and typewriting............ 12°50 
HeilmanaNiachine Works16 rot posts... 1. 2.82 eae ereee 120 00 
ial ocholz & Sons stone monuments, placed. a. eeate reer 245 00 
Epa Cross) placing 1G iron. posts 1 CONCTete 24 eye eet eee ele 197 00. 
Expenses of Lt.-Col. Amos Stickney, Commissioner........ $34 50 

Demnuices«so Member, One COMMISSION. «.- =e oe ate eee 100 00 

134 50 

POTION eee uate 2 Sens 9k Po ngewe k eee e REN ee $904 50 

EZ 42 FER YOUGHE SPOPWUUL Gains sth Pe, ina! Se de, Hon ee Re ee $904 50 
Expenses of Gustavus V. Menzies, Commissioner........... 10 00 
Dervicestaswmmenhetsot: Commission. 15 /.m.9 ak ene eee 100. 00 

110 00: 
Expenses of Gaston Ms Alves, Commissioner ia. Gage acleehene i530 
DeLVvices as IMeMper Of COMMISSION. an eee ee 100 00 

107 250; 

AE Oba is: Se in a: seis gelak Shs ance UE ee ee SIIZ2 700 


It 1s ordered, adjudged and decreed that their said report this day filed be, and the 
same is hereby, affirmed. 

It is further ordered, adjudged and decreed that the compensation of the commis- 
stoners and expenses attendant upon the discharge of their duties in perma- 
nently marking said line as directed by the decree of May 18, 1896, be, and the 
same are hereby, allowed the sum of one thousand one hundred and twenty- 
two dollars ($1122), in accordance with their report, and that said charges and 
expenses and the costs of this suit to be taxed be equally divided between the 
parties hereto. 

And it is further ordered, adjudged and decreed that the clerk of this court do 
forthwith transmit to the Chief Magistrates of the States of Kentucky and 
Indiana copies of this decree, duly authenticated, under the seal of this court. 
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State of Louisiana v. State of Texas. 


Supreme Court of the United States, 1900. 


[176 United States, 1.] 


The bill of complaint on the part of Louisiana against Texas, alleged that the State of 


eZ 


Mr. 


file 


Texas had granted to its Governor and its Health Officer extensive powers over the 

establishment and maintenance of quarantines over infectious or contagious diseases ; 

that this power had been exercised in a way and with a purpose to build up and benefit 
the commerce of cities in Texas which were rivals of New Orleans; and it prayed for 

a decree that “neither the State of Texas, nor her Governor, nor her Health Officer, 

have the right, under the cover of an exercise of police or quarantine powers, to de- 

clare and enforce against interstate commerce, between the State of Louisiana, or any 
part thereof, and the State of Texas, an absolute embargo, prohibiting the movement and 
conduct of said commerce, or to make, declare and enforce against places infected with 
yellow fever or other infectious diseases in the State of Louisiana discriminative quaran- 
tine rules or regulations, affecting interstate commerce between the State of Louisiana, 
or any part thereof, and the State of Texas, different from and more burdensome than 
the quarantine rules and regulations affecting interstate or foreign commerce between 
the State of Texas and other States and countries infected with yellow fever and other 
infectious diseases ;” and the bill asked for an injunction, restraining the Texas officials 

from enforcing the Texas laws.in the manner in which they were enforced. Held: 

* (1) That in order to maintain jurisdiction of the bill it must appear that the contro- 
versy to be determined was a controversy arising directly between the State of 
Louisiana and the State of Texas, and not a controversy in vindication of the 
grievances of particular individuals; 

(2) That the gravamen of this bill was not a special and peculiar injury, such as would 
sustain an action by a private person, but that the State of Louisiana presented 
herself in the attitude of parens patrie, trustee, guardian or representative of all 
her citizens; 

(3) That the bill does not set up facts which show that the State of Texas has so 
authorized or confirmed the alleged action of her health officer as to make it her 
own, or from which it necessarily follows that the two States are in controversy 
within the meaning of the Constitution; 

(4) That the court was unable to hold that the bill could be maintained as presenting 
a case of controversy between a State and citizens of another State: 

(5) That the bill could not be maintained as against the health officer alone, on the 
theory that his conduct was in violation of or in excess of a valid law of the State. 

Justice Waite concurred in the result. Mr. Justice Harran concurred in the result 

but dissented from some of the propositions contained in the opinion of the court: as aa 

also Mr. Justice Brown. 


THE State of Louisiana by her Governor applied to this court for leave to 
a bill of complaint against the State of Texas, her Governor and her health 


officer. Argument was had on objections to granting leave, but it appearing to 


the 


court the better course in this instance, leave was granted, and the bill filed, 


whereupon defendants demurred, and the cause was submitted on the oral areu- 
ment already had and printed briefs. : 


The bill alleged: “That the city of New Orleans, one of the great commercial 


cities of this republic, and the second export city of this continent, containing 
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about two hundred and seventy-five thousand inhabitants, many of whom are 
largely engaged in interstate commerce with the inhabitants of the State of Texas, 
is situated within the territory of your orator; that said city contains nearly one 
fourth of all the inhabitants of your orator, and the assessed values of her prop- 
erty are more than one half the assessed values of the whole State, and she con- 

tributes by taxes and licenses more than five eighths of your orator’s revenue. 
*3 * “The two lines of railroad, the Southern Pacific and the Texas and 

Pacific, run directly from the city of New Orleans through the States of 
Louisiana and Texas, and into the States and Territories of the United States and 
of Mexico, beyond the State of Texas, with the inhabitants of which States and 
Territories the citizens of New Orleans are also engaged in interstate and foreign 
commerce, such commerce largely following the lines of said railroads and their 
many connections. 

“That the State of Texas, by her Revised Civil Statutes, adopted at the 
regular session of the Twenty-fourth Legislature, held in the year 1895, being 
Title XCII thereof, has granted to her Governor and her health officer extensive 
powers over the establishment and maintenance of quarantines against infectious 
or contagious diseases, with authority to make rules and regulations for the deten- 
tion of vessels, persons and property coming into the State from places infected, 
or deemed to be infected, with such diseases. 

“That Joseph D. Sayers, a citizen of the State of Texas, is now, and has 
been for some time past, Governor of said State. 

“That William F. Blunt, a citizen of the State of Texas, is now, and has been 
for some time past, the state health officer of the State of Texas. 

“That the ports of said State, situated on the Gulf coast, are engaged in com- 
merce with the ports of Mexico, Central and South America and Cuba, known 
to be permanently infected with yellow fever; said commerce being largely com- 
petitive with similar commerce coming to the port of New Orleans. 

“That on the Ist day of March, 1899, Joseph D. Sayers, Governor of the 
State of Texas, under the provisions of the said laws, issued his proclamation 
establishing quarantine on the Gulf coast and Rio Grande border against all 
places, persons or things coming from places infected by yellow fever, etc., a 
copy of which proclamation is hereto annexed and made part of this bill and 
marked Exhibit ‘A.’ 

“That the rules and regulations established in said quarantine proclamation 

permit trade and commerce between such infected ports and the State of 
*4 Texas, and provide for the * fumigation and reasonable detention of ships 
and cargoes from infected ports. 

“That on or about the 31st day of August, 1899, a case of yellow fever was 
officially declared to exist in the city of New Orleans, in a part of the city several 
miles away from the commercial part thereof, and from that time to this several 
other sporadic cases have been reported in similar parts of the city. 

“That as soon as the first case was reported the said William F. Blunt, Health 
Officer of the State of Texas, claiming to act under the provisions of Article 4324 
of the Revised Civil Statutes, under the pretence of establishing a quarantine, 
placed an embargo on all interstate commerce between the city of New Orleans 
and the State of Texas, absolutely prohibiting all common carriers entering the 
State of Texas from bringing into the State any freight or passengers or even the 
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mails of the United States, coming from the city of New Orleans, and to enforce 
these orders he immediately placed, and now maintains, armed guards, acting 
under the authority of the State of Texas, on all the lines of travel from the State 
of Louisiana into the State of Texas, with instructions to enforce the embargo 
declared by him vi et armis, which instructions these armed guards are carrying out 
to the letter ; that about six days later he modified his order so as to permit the Gov- 
ernment of the United States to carry and deliver the mails; and also modified his 
order so as to permit persons and their baggage to enter the State of Texas, after 
ten days’ detention at the quarantine detention camps, established by him, and 
after fumigation of their baggage; but that he now maintains, and announces his 
intention to maintain indefinitely, his absolute prohibition of all interstate com- 
merce between the city of New Orleans and the State of Texas; that he has 
refused to permit the introduction of sulphuric acid in iron drums, unpacked hard- 
ware, machinery and other articles coming from localities in the city of New 
Orleans, far removed from the places where the sporadic cases of fever have 

occurred, and which by their nature are concededly incapable of conveying 
#5 infection; that he had established * no system of classification or inspection 

of the articles of interstate commerce, coming from the city of New Orleans, 
to determine whether they are, or may be, infected, or whether they are capable, or 
not, of conveying infection, no period of detention for such articles, no place or 
method of disinfection thereof ; his only method being absolute and unconditional 
prohibition of such interstate commerce; that it is a notorious fact, and well known 
to said Blunt, that all of the interstate commerce between New Orleans and Texas 
is carried on by railroads, and none by water communication between the port of 
New Orleans and the Texas ports, and that the effect of his orders is to destroy 
all such commerce, to take away the trade of the merchants and business men of 
the city of New Orleans, and to transfer that trade to rival business cities in the 
State of Texas. 

“That while Joseph D. Sayers, Governor of the State of Texas, has issued 
no formal proclamation of quarantine, as provided by law, to wit, Art. 4324 of the 
Revised Civil Statutes, defining the rules and regulations of such quarantine so 
declared by said Blunt, your orator charges that the rules and regulations estab- 
lished by said Blunt have the full force of law until modified or changed by the 
proclamation of the Governor, and that the Governor knows all these facts and 
approves and adopts the same, and permits these rules and regulations to stand 
and to be executed in full force and effect as established by said Blunt. 

“Now your orator recognizes the right and power of the State of Texas and 
the public officials thereof to take prudent and reasonable measures to protect the 
people of said State from infection, to establish quarantine and reasonable inspec- 
tion laws, but your orator denies that said State, or its officials, acting under its 
laws, under the cover of exercising its police powers, can prohibit or so burden 
interstate commerce as to make such commerce impossible. 

“Your orator avers that it is a recognized and acknowledged fact by all the 
sanitariums and health officials of the various States exposed to infection by yellow 

fever and by the health officials of the United States, and by all scientific 
*6 * students of infection and sanitation, that commerce can be conducted be- 
tween infected and non-infected points, with small inconvenience and with- 
out any danger of infection, by classifying the articles of commerce and by pur- 
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suing certain well-recognized rules and precautions with reference to the articles 
and vehicles of commerce. 

“That after the yellow fever outbreak of 1897 a quarantine convention was 
held in Mobile, Ala., and, on the advice of that convention, a conference of the 
health officials of Virginia, South Carolina, Georgia, Florida, Alabama, Mississippi, 
Missouri and the United States Marine Hospital Service met at Atlanta, Ga., and 
formulated such regulations which were adopted by the Boards of Health of all 
said States, and, as subsequently revised, are now in full force and effect between 
the said States; that additional experience having been gained by the reappear- 
ance of yellow fever in the fall of 1898, a revising conference was held in the 
city of New Orleans on February 9, 1899, at which conference the Atlanta regula- 
tions were in some respects modified. A copy of the said regulations, original 
and as modified, are hereto annexed and made part of this bill and marked Ex- 
hibit ‘B.’ 

“Your orator avers that said William F. Blunt, or his predecessor in office, 
was health officer of the State of Texas at the time these conferences were held, 
that he and his predecessor in office refused or neglected to attend them in person 
or by representative, and he has continually refused to adopt the Atlanta regula- 
tions, or any of them, or any regulations similar to them, and insists, as his pre- 
decessor in office insisted, upon being a law to himself, and upon using no means 
of dealing with yellow fever infection in the city of New Orleans, or elsewhere 
in the State of Louisiana, real or imaginary, except an absolute embargo upon 
interstate commerce to be established at his pleasure and to last as long as he 
chooses to maintain it. 

“That in pursuance of this policy, in the year 1897, his predecessor in office 
established a similar embargo on interstate commerce between New Orleans and 

other points in Louisiana, supposed by him to be infected, and the State of 
+7, * Texas, on the 10th day of September ; and refused to remove or to modify 

said embargo until the day of December, 1897, during which period 
he even refused to permit railroad cars that had been in the city of New Orleans 
to enter or even pass through the State of Texas, on their way to the countries, 
States or Territories beyond. 

“That in pursuance of the same policy, in the year 1898, the said William F. 
Blunt, health officer, and the Governor of the State of Texas, established a similar 
embargo on all interstate commerce between the State of Louisiana and the State 
of Texas, on the 18th day of September, and refused to remove or modify the 
same until the Ist day of November. 

“That in pursuance of the same policy, the said William F. Blunt, because a 
single case of yellow fever was declared in the city of New Orleans, did on May 
30, 1899, establish a similar embargo on interstate commerce between the city of 
New Orleans and the State of Texas, which he refused to modify or to remove 
until June 9, 1899, and then only under great pressure, although he was advised 
on June 2, 1899, by the representatives of the health authorities of the States of 
Alabama and Mississippi, of the United States Marine Hospital Service, and of 
the Louisiana state board of health, who had been for some days in the city of 
New Orleans, making a personal inspection of her sanitary and health condi- 
tions, that they deemed it ‘unnecessary and unwise for any State or city to quar- 
antine against New Orleans under present conditions.’ 
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“Vour orator avers that the State of Texas, her Governor and her health 
officer, as shown by the rules and regulations established by them in the proclama- 
tion aforesaid for the quarantine on the Gulf coast, admit the truthfulness of the 
claim of your orator that commerce can be carried on with infected places and 
ports, under reasonable rules and regulations as to inspection, fumigation and 
detention, and admit that there are articles of commerce incapable of conveying 
infection, and actually permit such commerce in all articles to be so carried on to 
the advantage and benefit of the commerce of the ports of Texas and her mer- 

chants engaged in commerce in said ports. 
*8 * “Your orator avers that the effect of the embargoes imposed by the 
State of Texas upon the commerce of the city of New Orleans with Texas 
is to build up and benefit the commerce of the city of Galveston, in Texas, and the 
commerce of other cities in Texas, all of which are commercial rivals of the city of 
New Orleans for the large commerce of the State of Texas and the adjoining 
States and Territories. 

“That prior to the embargoes aforesaid of the years 1897 and 1898 the city 
of New Orleans was the greatest cotton exporting port of the United States, and 
a very large portion of the cotton grown in Texas was exported through the port 
of New Orleans; for instance, for the season of 1894-5 more than 31 per cent 
thereof ; for the season of 1895-6 more than 30 per cent thereof; for the season 
1896-7, 25 per cent thereof. 

‘That as consequence of the two trade embargoes aforesaid the percentage of 
the Texas cotton crop exported through the port of New Orleans for the season 
of 1897-8 was only 19 per cent ; and for the season of 1898-9 was only 15 per cent; 
and for the season of 1898-9, ending September 1, 1899, the city of Galveston 
handled more export cotton than the city of New Orleans. 

“That the effect of said embargoes is all the more disastrous to the commerce 
of your orator, and of her cities and towns, because declared and made operative 
during the months of September, October, November and the early part of Decem- 
ber, the period of the greatest activity and the largest movement of commerce 
among the States of the South, and between the State of Louisiana, the city of 
New Orleans and the State of Texas. 

“Now your orator avers that in view of the unreasonable, harsh, prohibitive 
and discriminating character of the pretended quarantines, declared and main- 
tained by the State of Texas and her health officer, against the city of New 
Orleans and other localities in the State of Louisiana, is nothing less than a com- 
mercial war declared against your orator, her ports, cities and citizens; not for 

the bona fide purpose of protecting the health of the State of Texas, but for 
a!) the purpose of increasing * the trade and commerce of the State of Texas 

and of her ports, cities and citizens, to the great damage and injury of your 
orator and her citizens; that such embargoes on interstate commerce injure and 
impoverish your orator’s citizens, reduce the value of her taxable property, di- 
minish her revenues, retard immigration, reduce the value of her public lands, and 
deprive her citizens of their rights and privileges as citizens of the United States. 

“Your orator avers that the embargo upon interstate commerce between the 
city of New Orleans, in the State of Louisiana, and the State of Texas, established 
by said Blunt on or about the first day of September, 1899, and now maintained 
by him and the other officials of the State of Texas, will be continued by them 
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for an indefinite period, to the great damage and injury of your orator’s ports, 
commerce and revenues, and to the commerce of her citizens and to the rights of 
her citizens under the Constitution of the United States, unless they be enjoined 
and restrained by order of this court. 

“Your orator avers that, from the past conduct of the State of Texas, and of 
her Governors and health officers, your orator is justified in averring and charg- 
ing, and does aver and charge, that it is the fixed purpose and intention of the 
said State, and of her Governors and health officers, whenever in the future any 
case of yellow fever, or other infectious disease, occurs in any parish, city or 
town within your orator’s borders, to immediately declare, set up and maintain 
an absolute prohibition of interstate commerce between said supposed infected 
parish, city or town, and the State of Texas, and to keep the same in force 
during the pleasure of such officials, or to make and establish discriminative rules 
and regulations covering quarantines on such interstate commerce, different from 
and more burdensome than the rules and regulations concerning quarantines on 
interstate commerce with other States and foreign commerce with countries also 
infected with yellow fever, or other infectious diseases, and thereby to injure 

and oppress your orator and her citizens. 
KG) * “Now your orator avers that the absolute prohibition * against the 

movement and operation of interstate commerce between the city of New 
Orleans and the inhabitants thereof, and the State of Texas and the inhabitants. 
thereof, established by said William F. Blunt, health officer of the State of Texas 
and now maintained and enforced by him, the Governor and the other officials of 
the State of Texas, is in direct contravention of the provisions of the Constitution 
of the United States, and particularly of that clause thereof which grants to the 
Congress power to regulate commerce with foreign nations, among the several 
States, and with the Indian tribes, and is null, void and of no effect, and the con- 
tinuance thereof ought to be restrained by the order of this honorable court. 

“Your orator further avers that the various cities, counties and towns in the 
State of Texas have authority, under the statutes aforesaid, to establish quar- 
antines, but all such quarantines are by statute subordinate to, subject to and 
regulated by the rules and regulations prescribed by the Governor and the state 
health officer, and that, therefore, all such quarantines are dirigible and con- 
trollable by the Governor and the health officer of Texas. 

“Your orator is informed and believes and so charges that it is the intention 
of certain counties, cities and towns along the lines of the railroads aforesaid, in 
case your honors should restrain the operation of the embargo established as 
aforesaid by William F. Blunt, state health officer, to severally establish the same 
embargo on their own account, and to prevent the passage of trains on said rail- 
roads carrying interstate commerce from the city of New Orleans through them 
to other parts of the State of Texas and to other States, and to so hinder, obstruct 
and delay the transportation of said commerce along the lines of railroad running 
through their limits as to render its conduct impossible; that in case it should be 
considered that the public authorities of such counties, towns and cities are not 
personally bound by any order your honors may issue in this cause, and in case 
they should attempt to carry out any such illegal plan, your orator reserves the 
right hereafter to make such officials parties to this bill, so as to subject them to 
the control of the court.” 
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“a * The bill then prayed for answers under oath; that the court decree 

“that neither the State of Texas, nor her Governor, nor her health officer, 
have the right, under the cover of an exercise of police or quarantine powers, to 
declare and enforce against interstate commerce, between the State of Louisiana, 
or any part thereof, and the State of Texas, an absolute embargo, prohibiting the 
movement and conduct of said commerce, or to make, declare and enforce against 
places infected with yellow fever, or other infectious diseases, in the State of 
Louisiana, discriminative quarantine rules and regulations affecting interstate 
commerce between the State of Louisiana, or any part thereof, and the State of 
Texas, different from and more burdensome than the quarantine rules and regu- 
lations affecting interstate or foreign commerce between the State of Texas and 
other States and countries infected with yellow fever, or other infectious dis- 
eases, and that the embargo and prohibition upon interstate commerce between 
the city of New Orleans and the State of Texas, declared by William F. Blunt, 
health officer of the State of Texas, on or about the lst day of September, 1899, 
and now maintained and enforced by the State of Texas, under the guise of a 
quarantine against yellow fever, is contrary to the Constitution of the United 
States, null, void and of no effect and validity ;’ that a preliminary injunction be 
issued “prohibiting, enjoining and restraining the State of Texas, and all of her 
officers and public officials, and prohibiting, enjoining and restraining Joseph D. 
Sayers, Governor of the State of Texas, and William F. Blunt, health officer of 
the State of Texas, their successors in office, and all of their subordinates, assist- 
ants, agents and employés, from establishing, maintaining and enforcing, or 
attempting to establish, maintain and enforce, under the guise of a quarantine 
against yellow fever, any embargo or absolute prohibition upon interstate com- 
merce between the State of Louisiana, or any part thereof, and the State of 
Texas, or from establishing, maintaining and enforcing, or attempting to estab- 
lish, maintain and enforce against interstate commerce between the State of 

Louisiana, or any part thereof, and the State of Texas, discriminative and 
*12 burdensome quarantine * regulations other and different from the regula- 

tions established by such authorities against foreign and interstate commerce 
between the State of Texas and other countries and States infected with yellow 
fever, or other infectious diseases, and particularly enjoining, prohibiting and re- 
straining them, and each of them, from maintaining or enforcing, directly or in- 
directly, the prohibitory embargo on interstate commerce established against the 
city of New Orleans on or about the first day of September, 1899, under the guise 
and pretense of a quarantine regulation ;” and that such injunction be made per- 
petual on final hearing ; for costs; and for general relief. 

The demurrer assigned the following causes: 

“First. That this court has no jurisdiction of either the parties to or of the 
subject-matter of this suit, because it appears from the face of said bill that the 
matters.complained of do not constitute, within the meaning of the Constitution 
of the United States, any controversy between the States of Louisiana and Texas. 

“Second. Because the allegations of said bill show that the only issues 
presented by said bill arise between the State of Texas or her officers and certain 
persons in the city of New Orleans, in the State of Louisiana, who are engaged 
in interstate commerce, and which do not in any manner concern the State of 
Louisiana as a corporate body or State. 
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“Third. Because said bill shows upon its face that this suit is in reality for 
and on behalf of certain individuals engaged in interstate commerce, and while 
the suit is attempted to be prosecuted for and in the name of the State of Louisi- 
ana, said State is in effect loaning its name to said individuals and is only a 
nominal party, the real parties.at interest being said individuals in the said city 
of New Orleans who are engaged in interstate commerce. 

“Fourth. Because it appears from the face of said bill that the State of 
Louisiana, in her right of sovereignty, is seeking to maintain this suit for the 
redress of the supposed wrongs of her citizens in regard to interstate commerce, 
while under the Constitution and laws the said State possesses no such sovereignty 

as empowers her to bring an original suit in this court for such purpose. 
cS * “Fifth. Because it appears from the face of said bill that no property 

right of the State of Louisiana is in any manner affected by the quarantine 
complained of, nor is any such property right involved in this suit as would give 
this court original jurisdiction of this cause.” 


Mr. Milton J. Cunningham, Mr. Edgar H. Farrar, Mr. Benjamin F. Jonas, 
Mr. Ernest B. Krutschnitt, and Mr. E. Howard McCaleb for the State of 
Louisiana. 


Mr. Thomas S. Smith and Mr. Robert H. Ward for the State of Texas, and 
others. 


Mr. Cuter JUSTICE FULLER, after stating the case, delivered the opinion of 
the court. 


The ninth of the Articles of Confederation of 1778 provided that the Con- 
gress should be “the last resort on appeal in all disputes and differences now 
subsisting or that may hereafter arise between two or more States concerning 
boundary, jurisdiction or any other cause whatever,” the authority to be exercised 
through a tribunal to be created by the Congress as prescribed, and whose judg- 
ment should be final and conclusive; and also that “all controversies concerning 
the private right of soil claimed under different grants of two or more States” 
should be determined in the same manner. 

In the Constitutional Convention, the Committee of Detail, composed of Rut- 
ledge, Randolph, Gorham, Ellsworth and Wilson, to which the resolutions arrived 
at by the Convention and sundry propositions had been referred, reported on 
the sixth of August, a.p. 1787, a draft of a Constitution, consisting of twenty- 
three articles. 

The second section of the ninth article provided that as to “all disputes and 
controversies now subsisting, or that may hereafter subsist, between two or more 
States, respecting jurisdiction or territory,” the Senate should have power to 
designate a special tribunal to finally determine the same by its judgment; and 
by the third section, “all controversies concerning lands claimed under different 

grants of two or more States” were to be similarly determined. — 
*14 * The third section of the proposed eleventh article provided, among 
other things, that the jurisdiction of the Supreme Court should extend “to 
controversies between two or more States, except such as shall regard territory or 
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jurisdiction; between a State and citizens of another State; between citizens of 
different States; and between a State, or the citizens thereof, and foreign States, 
citizens or subjects.” 

On the twenty-fifth of August Mr. Rutledge said in respect to sections two 
and three of article nine: “This provision for deciding controversies between 
the States was necessary under the Confederation, but will be rendered unneces- 
sary by the National Judiciary now to be established;” and on his motion the 
sections were stricken out. 

The words “between citizens of the same State claiming lands under grants 
of different States” were subsequently inserted in the third section of the eleventh 
article, and the words “except such as shall regard territory or jurisdiction” 
omitted. 1 Elliot, 223, 224, 261, 262, 267, 270; 5 Elliot, 471; Meigs on Growth of 
the Constitution, 244, 249. 

Clauses 1 and 2 of the second section of Article III of the Constitution as 
finally adopted read: 

“The judicial power shall extend to all cases, in law and equity, arising under 
this Constitution, the laws of the United States, and treaties made, or which shall 
be made, under their authority; to all cases affecting ambassadors, other public 
ministers and consuls; to all cases of admiralty and maritime jurisdiction; to con- 
troversies to which the United States shall be a party; to controversies between 
two or more States; between a State and citizens of another State; between citi- 
zens of different States, between citizens of the same State claiming lands under 
grants of different States, and between a State, or the citizens thereof, and foreign 
States, citizens or subjects. 

“In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a State shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned, the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions, and 

under such regulations as the Congress shall make.” 
*15 * The reference we have made to the derivation of the words “contro- 

versies betwen two or more States” manifestly indicates that the framers 
of the Constitution intended that they should include something more than contro- 
versies over “territory or jurisdiction”; for in the original draft as reported the 
latter controversies were to be disposed of by the Senate, and controversies other 
than those by the judiciary, to which by amendment all were finally committed. 
But it is apparent that the jurisdiction is of so delicate and grave a character that 
it was not contemplated that it would be exercised save when the necessity was 
absolute and the matter in itself properly justiciable. 

Undoubtedly, as remarked by Mr. Justice Bradley in Hans v. Louisiana, 134 
U.S. 1, 15, the Constitution made some things “justiciable which were not known 
as such at the common law; such, for example, as controversies between States as 
to boundary lines, and other questions admitting of judicial solution. . . . The 
establishment of this new branch of jurisdiction seemed to be necessary from the 
extinguishment of diplomatic relations between the States. Of other contro- 
versies between a State and another State or its citizens, which on the settled 
principles of public law are not subjects of judicial cognizance, this court has 
often declined to take jurisdiction. See Wisconsin v. Pelican Ins. Co., 127 U. S. 
265, 288, 289, and cases there cited.” 
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By the Judiciary Act of 1789 the judicial system was organized and the 
powers of the different courts defined. Its thirteenth section, carried forward as 
§ 687 of the Revised Statutes, provided “that the Supreme Court shall have ex- 
clusive jurisdiction of all controversies of a civil nature, where a State is a party, 
except between a State and its citizens; and except also between a State and 
citizens of other States, or aliens, in which latter case it shall have original but 
not exclusive jurisdiction.” 

The language of the second clause of the second section of Article III, “in 
all cases in which a State shall be a party,’ means in all the enumerated cases 

in which a State shall be a party, and this is stated expressly when the clause 
*16 speaks * of the other cases where appellate jurisdiction is to be exercised. 

This second clause distributes the jurisdiction conferred in the previous one 
into original and appellate jurisdiction, but does not profess to confer any. 
The original jurisdiction depends solely on the character of the parties, and is 
confined to the cases in which are those enumerated parties and those only. Cali- 
fornia v. Southern Pacific Railroad Company, 157 U. S. 229, 259; United States 
v. Texas, 143 U. S. 621. And by the Constitution and according to the statue, the 
original jurisdiction of this court is exclusive over suits between States, though not 
exclusive over those between a State and citizens of another State. 

On the 8th of January, 1798, the Eleventh Amendment was ratified, as fol- 
lows: “The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects of any foreign State.” 

Referring to this Amendment, Mr. Chief Justice Waite, in New Hampshire v. 
Louisiana and New York v. Louisiana, 108 U. S. 76, 91, said: “The evident pur- 
pose of the Amendment, so promptly proposed and finally adopted, was to prohibit 
all suits against a State by or for citizens of other States, or aliens, without the 
consent of the State to be sued, and in our opinion, one State cannot create a 
controversy with another State within the meaning of that term as used in the 
judicial clauses of the Constitution by assuming the prosecution of debts owing 
by other States to its citizens.” 

In order then to maintain jurisdiction of this bill of complaint as against the 
State of Texas, it must appear that the controversy to be determined is a con- 
troversy arising directly between the State of Louisiana and the State of Texas, 
and not a controversy in the vindication of grievances of particular individuals. 

By the Constitution, the States are forbidden to “enter into any treaty, alliance 
or confederation; grant letters of marque and reprisal ;” or, without the consent 

of Congress, “keep troops, or ships of war in time of peace, enter into any 
*17 agreement * or compact with another State, or with a foreign power, or 

engage in war, unless actually invaded, or in such imminent danger as will 
not admit of delay.” Art. 1, sec. 10. 

Controversies between them arising out of public relations and intercourse 
cannot be settled either by war or diplomacy, though, with the consent of Con- 
gress, they may be composed by agreement. As pointed out by Mr. Justice Field 
in Virginia v. Tennessee, 148 U.S. 503, 519, there are many matters on which the 
different States may agree that can in no respect concern the United States, while 
there are other compacts or agreements to which the prohibition of the Constitu- 
tion applies. And as to this, he quotes from Mr. Justice Story as follows: “Story, 


& 
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in his Commentaries, (§ 1403,) referring to a previous part of the same section 
of the Constitution in which the clause in question appears, observed that its 
language ‘may be more plausibly interpreted from the terms used, “treaty, alliance 
or confederation,” and upon the ground that the sense of each is best known by 
its association (noscitur a soctis) to apply to treaties of a political character; such 
as treaties of alliance for purposes of peace and war; and treaties of confedera- 
tion, in which the parties are leagued for mutual government, political cooperation, 
and the exercise of political sovereignty, and treaties of cession of sovereignty, or 
conferring internal political jurisdiction, or external political dependence, or gen- 
eral commercial privileges ;’ and that ‘the latter clause, “compacts and agreements,” 
might then very properly apply to such as regarded what might be deemed mere 
private rights of sovereignty; such as questions of boundary; interests in lands 
situate in the territory of each other, and other internal regulations for the mutual 
comfort and convenience of States bordering on each other.’ And he adds: ‘In 
such cases the consent of Congress may be properly required, in order to check 
any infringement of the rights of the National Government; and, at the same 
time, a total prohibition to enter into any compact or agreement might be attended 
with permanent inconvenience or public mischief.” But it was also there ruled 

that where the consent of Congress was requisite, it might be given subse- 
*18 quently or might be * implied from subsequent action of Congress itself 

toward the two States. 

In the absence of agreement it may be that a controversy might arise between 
two States for the determination of which the original jurisdiction of this court 
could be invoked, but there must be a direct issue between them, and the subject- 
matter must be susceptible of judicial solution. And it is difficult to conceive of a 
direct issue between two States in respect of a matter where no effort at accom- 
modation has been made; nor can it be conceded that it is within the judicial 
function to inquire into the motives of a state legislature in passing a law, or of 
the chief magistrate of a State in enforcing it in the exercise of his discretion and 
judgment. Public policy forbids the imputation to authorized official action of 
any other than legitimate motives. 

As might be expected in view of the nature of the jurisdiction, the cases are 
few in which the aid of the court has been sought in “controversies between two 
or more States.” They are cited in Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 
and are chiefly controversies as to boundaries. 

In South Carolina v. Georgia, 93 U.S. 4, 14, a bill was filed for an injunction 
against the State of Georgia, the Secretary of War and others, from “obstructing 
or interrupting” the navigation of the Savannah River in violation of the compact 
entered into between the States of South Carolina and Georgia on the 24th day 
of April, 1787. The bill was dismissed because no unlawful obstruction of navi- 
gation was proved, but the question was expressly reserved whether “a State, when 
suing in this court for the prevention of a nuisance in a navigable river of the 
United States, must not aver and show that it will sustain some special and 
peculiar injury therefrom, and such as would enable a private person to maintain 
a similar action in another court.” 

So in Wisconsin v. Duluth, 96 U. S. 379, 382, the contention that the court 
could “take cognizance of no question which concerns alone the rights of a State 
in her political or sovereign character ; that to sustain the suit she must have some 
proprietary interest which is affected by the defendant,” was not passed upon. 
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-19 * In Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 519, 
the court treated the suit as brought to protect the property of the State of 
Pennsylvania. 

But in Debs, Petitioner, 158 U. S. 564, involving a case in the Circuit Court 
in which the United States had sought relief by injunction, it was observed: “That 
while it is not the province of the Government to interfere in any mere matter of 
private controversy between individuals, or to use its great powers to enforce the 
rights of one against another, yet, whenever the wrongs complained of are such as 
affect the public at large, and are in respect of matters which by the Constitution 
are intrusted to the care of the Nation, and concerning which the Nation owes the 
duty to all the citizens of securing to them their common rights, then the mere 
fact that the Government has no pecuniary interest in the controversy is not suffi- 
cient to exclude it from the courts or prevent it from taking measures therein to 
fully discharge those constitutional duties.” 

It is in this aspect that the bill before us is framed. Its gravamen is not a 
special and peculiar injury such as would sustain an action by a private person, 
but the State of Louisiana presents herself in the attitude of parens patrie, trus- 
tee, guardian or representative of all her citizens. 

She does this from the point of view that the State of Texas is intentionally 
absolutely interdicting interstate commerce as respects the State of Louisiana by 
means of unnecessary and unreasonable quarantine regulations. Inasmuch as 
the vindication of the freedom of interstate commerce is not committed to the 
State of Louisiana, and that State is not engaged in such commerce, the cause 
of action must be regarded not as involving any infringement of the powers of 
the State of Louisiana, or any special injury to her property, but as asserting 
that the State is entitled to seek relief in this way because the matters complained 
of affect her citizens at large. Nevertheless if the case stated is not one presenting 
a controversy between these States, the exercise of original jurisdiction by this 

court as against the State of Texas cannot be maintained. 
F220 * By Title xcr of the Revised Statutes of the State of Texas of 1895, 

“The Governor is empowered to issue his proclamation declaring quarantine 
on the coast, or elsewhere within this State, whenever in his judgment quarantine 
may become necessary, and such quarantine may continue for any length of time as 
in the judgment of the Governor the safety and security of the people may re- 
quire. ” It is made the Governor’s duty “to select and appoint, by and with the ad- 
vice and consent of the Senate, from the most skillful physicians of the State of 
Texas, one physician who shall be known as health officer of the State, and shall 
from previous and active practice be familiar with yellow fever and pledged to the 
importance of both quarantine and sanitation.” It was also provided that “when- 
ever the Governor has reason to believe that the State of Texas is threatened at 
any point or place on the coast, border or elsewhere within the State with the 
introduction or dissemination of yellow fever contagion, or any other infectious 
and contagious disease that can and should, in the opinion of the state health 
officer, be guarded against by state quarantine, he shall, by proclamation, imme- 
diately declare said quarantine against any and all such places, and direct the 
state health officer to promptly establish and enforce the restrictions and condi- 
tions imposed and indicated by said quarantine proclamation, and when from 
any cause the Governor cannot act, and the exigencies of the threatened danger 
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require immediate action, the state health officer is empowered to declare quaran- 
tine as prescribed in this article, and maintain the same until the Governor shall 
officially take such action as he may see proper.” And further, that the laws in 
regard to state quarantine should remain and be in full force and operation on 
the coast or elsewhere in the State as the Governor or health officer might direct, 
and be enforced as heretofore, “with such additional changes in station and 
general management as the Governor may think proper.” Differences and dis- 
putes in regard to local quarantine were to be determined by the Governor, and 
all county and municipal quarantine was made subordinate to such rules and 

regulations as might be prescribed by the Governor or state health officer. It 
*21  * was made the duty of any county, town or city authority on the coast or 

elsewhere in the State, on the promulgation of the Governor’s proclamation 
declaring quarantine, to provide suitable stations and employ competent physicians. 
as health officers subject to the approval of the Governor, and in case of the failure 
of the authorities to do so, the Governor was empowered to act. Provision was. 
made for the detention of persons, and vessels, and for the disinfection of vessels 
and their cargoes and passengers arriving at the ports of Texas from any infected 
port or district, and for rules and regulations in regard thereto, “the object of 
such rules and regulations being to provide safety for the public health of the 
State without unnecessary restriction upon commerce and travel.” 

It is not charged that this statute is invalid nor could it be if tested by its 
terms. While it is true that the power vested in Congress to regulate commerce 
among the States is a power complete in itself, acknowledging no limitations other 
than those prescribed in the Constitution, and that where the action of the States. 
in the exercise of their reserved powers comes into collision with it, the latter 
must give way, yet it is also true that quarantine laws belong to that class of 
state legislation which is valid until displaced by Congress, and that such legisla- 
tion has been expressly recognized by the laws of the United States almost from 
the beginning of the Government. 

In Morgan Steamship Company v. Louisiana Board of Health, 118 U. S. 
455, this was so held, and Mr. Justice Miller, delivering the opinion of the court, 
said: “The matter is one in which the rules that should govern it may in many 
respects be different in different localities and for that reason be better under- 
stood and more wisely established by the local authorities. The practice which 
should control a quarantine station on the Mississippi River, one hundred miles 
from the sea, may be widely and wisely different from that which is best for the 
harbor of New York.” Hence, even if Congress had remained silent on the 

subject, it would not have followed that the exercise of the police power of 
*22 the State in this regard, although necessarily operating on interstate * com- 

merce, would be therefore invalid. Although from the nature and subjects 
of the power of regulating commerce it must be ordinarily exercised by the Na- 
tional Government exclusively, this has not been held to be so where in relation to 
the particular subject-matter different rules might be suitable in different localities. 
At the same time, Congress could by affirmative action displace the local laws, 
substitute laws of its own, and thus correct any unjustifiable and oppressive ex- 
ercise of power by state legislation. 

The complaint here, however, is not that the laws of Texas in respect of 
quarantine are invalid, but that the health officer, by rules and regulations framed 
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and put in force by him thereunder, places an embargo in fact on all interstate 
commerce between the State of Louisiana and the State of Texas, and that the 
Governor permits these rules and regulations to stand and be enforced, although 
he has the power to modify or change them. The bill is not rested merely on 
the ground of the imposition of an embargo without regard to motive, but charges 
that the rules and regulations are more stringent than called for by the particular 
exigency, and are purposely framed with the view to benefit the State of Texas, 
and the city of Galveston in particular, at the expense of the State of Louisiana, 
and especially of the city of New Orleans. 

But in order that a controversy between States, justiciable in this court, can 
be held to exist, something more must be put forward than that the citizens of 
one State are injured by the maladministration of the laws of another. The 
States cannot make war, or enter into treaties, though they may, with the consent 
of Congress, make compacts and agreements. When there is no agreement, whose 
breach might create it, a controversy between States does not arise unless the 
action complained of is state action, and acts of state officers in abuse or excess 
of their powers cannot be laid hold of as in themselves commiting one State to a 
distinct collision with a sister State. 

In our judgment this bill does not set up facts which show that the State 

of Texas has so authorized or confirmed the alleged action of her health 
*23 officer as to make it her own, or * from which it necessarily follows that the 
two States are in controversy within the meaning of the Constitution. 

Finally we are unable to hold that the bill may be maintained as presenting 
a case of controversy “between a State and citizens of another State.” 

Jurisdiction over controversies of that sort does not embrace the determina- 
tion of political questions, and, where no controversy exists between States, it is 
not for this court to restrain the Governor of a State in the discharge of his 
executive functions in a matter lawfully confided to his discretion and judgment. 
Nor can we accept the suggestion that the bill can be maintained as against the 
health officer alone on the theory that his conduct is in violation or in excess of 
a valid law of the State, as the remedy for that would clearly lie with the state 
authorities, and no refusal to fulfil their duty in that regard is set up. In truth 
it is difficult to see how on this record there could be a controversy between the 
State of Louisiana and the individual defendants without involving a controversy 
between the States, and such a controversy, as we have said, is not presented. 

Demurrer sustained and bill dismissed. 


Mr. Justice Wuite concurred in the result. 
Mr. Justice HARLAN concurring. 


Taking the allegations of the bill to be true—as upon demurrer must be done 
—this suit cannot be regarded as one relating only to local regulations that inci- 
dentally affect interstate commerce and which the State may adopt and maintain 
in the absence of national regulations on the subject. On the contrary, if the 
allegations of the bill be true, the Texas authorities have gone beyond the neces- 
sities of the situation and established a quarantine system that is absolutely sub- 
versive of all commerce between Texas and Louisiana, particularly commerce 
between Texas and New Orleans. This court has often declared that the States 
have the power to protect the health of their people by police regulations directed 
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*24 to that * end, and that regulations of that character are not to be disregarded 

because they may indirectly or incidentally affect interstate commerce. But 
when that principle has been announced it has always been said that the police 
power of a State cannot be so exerted as to obstruct foreign or interstate com- 
merce beyond the necessity for its exercise, and that the courts must guard 
vigilantly against needless intrusion upon the field committed to Congress. 
Railroad Co. v. Husen, 95 U.S. 465, 470-473; Hennington v. Georgia, 163 U. S. 
299, 313, 318; Missouri, Kansas and Texas Railway v. Haber, 169 U. S. 613, 
628, 630. The present suit proceeds distinctly on the ground that the regula- 
tions established by the authorities of Texas under its statute go beyond what 
is necessary to protect the people of that State against the introduction of 
infectious diseases and destroy the possibility of any commerce between New 
Orleans and Texas. Now, if Texas has no right, by its officers, to establish 
regulations that unreasonably or unnecessarily burden commerce between that 
State and Louisiana, and if the State of Louisiana is entitled, under the Consti- 
tution, to have the validity of such regulations tested in a judicial tribunal, then 
this court should put the defendants to their answer, and the cause should pro- 
ceed to a final decree upon its merits. 

But I am of opinion that the State of Louisiana, in its sovereign or corporate 
capacity, cannot bring any action in this court on account of the matters set 
forth in its bill. The case involves no property interest of that State. Nor is 
Louisiana charged with any duty, nor has it any power, to regulate interstate 
commerce. Congress alone has authority in that respect. When the Constitu- 
tion gave this court jurisdiction of controversies between States, it did not 
thereby authorize a State to bring another State to the bar of this court for 
the purpose of testing the constitutionality of local statutes or regulations that 
do not affect the property or the powers of the complaining State in its sover- 
eign or corporate capacity, but which at most affect only the rights of individual 

citizens or corporations engaged in interstate commerce. The word “con- 
*25  versies’”’ in the clauses extending the judicial * powers of the United States 

to controversies “between two or more States,” and to controversies “be- 
tween a State and citizens of another State,” and the word “party” in the clause de- 
claring that this court shall have original jurisdiction of all cases “in which a State 
shall be party” refer to controversies or cases that are justiciable as between the 
parties thereto, and not to controversies or cases that do not involve either the 
property or powers of the State which complains in its sovereign or corporate 
capacity that its people are injuriously affected in their rights by the legislation 
of another State. The citizens of the complaining State may, in proper cases, 
invoke judicial protection of their property or rights when assailed by the laws 
and authorities of another State, but their State cannot, even with their consent, 
make their case its case and compel the offending State and its authorities to 
appear as defendants in an action brought in this court. If this be not so, we 
were wrong in New Hampshire v. Louisiana, 108 U. S. 76, in which case it was 
held that one State could not, by taking charge of demands or debts held by its 
citizens against another State, acquire the right to bring a suit in its name in 
this court against the debtor State. 

I must express my inability to concur in that part of the opinion of the court 
relating to the clause of the Constitution extending the judicial power of the 
United States to controversies “between a State and citizens of another State.” 
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In reference to a controversy of that sort the court says that where none exist 
between States, it is not for this court to restrain the Governor of a State in the 
discharge of his executive functions in a matter confided to his discretion and 
judgment. But how can the Governor of a State be said to have an executive 
function to disregard the Constitution of the United States? How can his State 
authorize him to do that? It is one thing to compel the Governor of a State, 
by judicial order, to take affirmative action upon a designated subject. It is quite 
a different thing to say that being directly charged with the execution of a statute. 
he may not be restrained by judicial orders from taking such action as he 
*26 deems proper, even if what he is doing and proposes to do * is forbidden by 
the supreme law of the land. His official character gives him no immunity 
from judicial authority exerted for the protection of the constitutional rights of 
others against his illegal action. He cannot be invested by his State with any 
discretion or judgment to violate the Constitution of the United States. 

The court also says that it cannot accept the suggestion that the bill can be 
maintained as against the health officer alone on the theory that his conduct is 
in violation or in excess of a valid law of the State, as the remedy for that 
would lie with the state authorities, and no refusal to fulfil their duty in that 
regard is set up; and that it is difficult to see how on this record there could 
be a controversy between the State of Louisiana and the individual defendants 
without involving a controversy between the States. But the important ques- 
tion presented in this case—if the State of Louisiana in its sovereign capacity 
can sue at all in respect of the matters set out in the bill—is, whether the regula- 
tions being enforced by the health officer are in violation of the Constitution of 
the United States. The opinion of the court will be construed as meaning that 
even if Louisiana be entitled, in her sovereign capacity, to complain of those 
regulations as repugnant to the Constitution of the United States, it could not 
proceed in this court against the defendant health officer, and that its only 
remedy is to appeal to the authorities of Texas, that is, to the Governor of that 
State, who has power to control his co-defendant, the health officer, and who: 
has approved the regulations in question. I am not aware of any decision sup- 
porting this view. If the regulations in question are in violation of the Consti- 
tution of the United States, the defendant health officer, 1 submit, may, without 
any previous appeal to the Governor of Texas, be restrained from enforcing 
them, either at the suit of individuals injuriously affected by their being en- 
forced, or at the suit of Louisiana in its corporate capacity, provided that State 
could sue at all in respect of such matters. 

Although unable to assent to the grounds upon which the court rests 

*27 its opinion, I concur in the judgment dismissing * the suit solely upon the 

ground that the State of Louisiana in its sovereign or corporate capacity 
cannot sue on account of the matters set out in the bill. 


Mr. JusticE Brown concurring in the result. 


I am not prepared to say that if the State of Texas had placed an embargo: 
upon the entire commerce between Louisiana and Texas, the State of Louisiana 
would not be sufficiently representative of the ereat body of her citizens to: 
maintain this bill. 
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In view of the solicitude which from time immemorial States have manifested 
for the interest of their own citizens; of the fact that wars are frequently waged 
by States in vindication of individual rights, of which the last war with Eng- 
land, the opium war of 1840 between Great Britain and China, and the war 
which is now being carried on in South Africa between Great Britain and the 
Transvaal Republic, are all notable examples; of the further fact that treaties 
are entered into for the protection of individual rights, that international tri- 
bunals are constantly being established for the settlement of rights of private 
parties, it would seem a strange anomaly if a State of this Union, which is pro- 
hibited by the Constitution from levying war upon another State, could not invoke 
the authority of this court by suit to raise an embargo which had been established 
by another State against its citizens and their property. 

An embargo, though not an act of war, is frequently resorted to as prelim- 
inary to a declaration of war, and may be treated under certain circumstances as 
a sufficient casus belli. The case made by the bill is the extreme one of a total 
stoppage of all commerce between the most important city in Louisiana and 
the entire State of Texas; and while I fully agree that resort cannot be had to 
this court to vindicate the rights of individual citizens, or any particular number 
of individuals, where a State has assumed to prohibit all kinds of commerce 
with the chief city of another State, I think her motive for doing so is the 

proper subject of judicial inquiry. 
*28 * It is true that individual citizens, whose rights are seriously affected by 
a system of non-intercourse, might, perhaps, maintain a bill of this kind ; but 
to make the remedy effective it would be necessary to institute a multiplicity of 
suits, to carry on a litigation practically against a State in the courts of that 
State, and to assume the entire pecuniary burden of such litigation, when all 
the inhabitants of the complaining State are more or !ess interested in the result. 

But the objection to the present bill is that it does not allege the stoppage 
of all commerce between the two States, but between the city of New Orleans 
and the State of Texas. The controversy is not one in which the citizens of 
Louisiana generally can be assumed to be interested, but only the citizens of 
New Orleans, and it therefore seems to me that the State is not the proper party 
complainant. 


State of Tennessee v. State of Virginia. 


Supreme Court of the United States, 1900. 
[177 United States, 501.] 


A decree is entered, ordering the appointment of commissioners to ascertain, re-trace, re- 
mark and reéstablish the boundary line between the States of Virginia and Tennessee, 
as established by the decree of this court in Virginia v. Tennessee, 148 U. S. 503, but 
without authority to run or establish any other or new line. 


On the 16th day of April, 1900, the State of Tennessee, having obtained 
leave so to do, filed its bill of complaint against the State of Virginia, setting 
forth the result of the suit of Virginia v. Tennessee, 148 U. S. 503, establishing 
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the boundary line between the two States; that a subsequent attempt made to 
have the line run according to the decree in that suit had failed because the 
power of the court over the original cause had ceased with the expiration of 
October Term, 1893, Virginia v. Tennessee, 158 U. S. 267; and asking that the 
State of Virginia be made a party defendant, and be required to answer the bill, 
and that, upon the hearing a decree be entered, ordering a re-running of the 
boundary line as declared in Virginia v. Tennessee, 148 U. S. 503-528. 

On the same 16th day of April, the State of Virginia appeared and filed an 
answer in which it said that it fully accepted the adjudication of this court in 
Virginia v. Tennessee, 148 U. S. 503, that the true boundary line between the 
two States was the compromise line of 1803, commonly called the diamond line, 
and believed that that line should be ascertained, re-located and re-marked by 
suitable and enduring monuments and concurred so far in the prayer of the State 
of Tennessee that this court should appoint commissioners, residents of neither 
Tennessee nor Virginia, to perform the work of re-locating, re-tracing and re- 
marking that compromise line. On the 17th day of the same April the parties 

entered into the following stipulation : 
ie 04 * “Tt is agreed by the parties to this cause as a basis for decree: 
“1. That the true boundary line between the States of Virginia and 
Tennessee is the compromise line established by proceedings had by the two States 
in 1801-1803, which was actually run and located at that time and marked with five 
chops in the shape of a diamond, and commonly called the diamond line, and 
running from White Top Mountain to Cumberland Gap. 

“2. That said line has in some parts of it, if not along its entire course, 
become so far obscured and uncertain.as to embarrass the administration of the 
state and Federal laws and produce confusion as to rights of property and 
conflict and litigation between the citizens of the two States and to necessitate 
its ascertainment, re-running and re-marking. 

“3. That a decree be passed at once by this court providing for the ascertain- 
ment, re-tracing and re-marking of said line. 

“4. That the names W. C. Hodgkins, A. H. Buchanan and J. B. Baylor 
are suggested and agreed upon as satisfactory commissioners to be appointed by 
this court to ascertain, re-trace and re-mark said line. 

“5. That the record and opinion of the supreme court of Virginia in the 
case of Miller v. Wills shall not be considered as any part of the pleadings in this 
cause, and need not therefore be printed. | 

“6. That whatever costs may be required to be borne by the said States 
shall be equally borne and divided between them. 

“April 17, 1900. 


“THE STATE OF TENNESSEE, 
“By G. W. Picks, Atty Gen’l. 
“THE STATE OF VIRGINIA, 
“By A. J. MonracueE, 
“Attorney General.” 


On the same 17th day of April the cause was submitted to the court by the 
respective counsel. 
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Mr. G. W. Pickle, Attorney General of the State of Tennessee, for Tennessee. 
Mr. A. J. Montague, Attorney General of the State of Virginia, for Virginia. 


*503 * Mr. Curer Justice FuLLer announced that the court ordered the fol- 
lowing decree to be entered: 


This cause coming on to be heard on the original bill filed herein by the 
State of Tennessee against the State of Virginia, the answer thereto by the State 
of Virginia, the reply to said answer by the State of Tennessee, and the stipula- 
tions filed herein by counsel for the respective parties; and the pleadings and 
stipulations having been duly considered, and the decree of this court entered 
on the third day of April, A. D. 1893, at the October term, 1892, in a certain 
original cause in equity, wherein the State of Virginia was complainant and the 
State of Tennessee was defendant, and the record of said cause, having been 
examined: 

It is, thereupon, this thirtieth day of April, 1900, ordered, adjudged and 
decreed that the boundary line established between the States of Virginia and 
Tennessee by the compact of 1803, between the said States, is the real, certain 
and true boundary between the said States, which boundary line was actually 
run and located under proceedings had by the two States in 1801-1803, was then 
marked with five chops in the shape of a diamond, was commonly known as the 
diamond line, and ran from White Top Mountain to Cumberland Gap. 

And it appearing further to the court that the said boundary line has become 
so far obscured by lapse of time or loss of monuments as to justify and necessi- 
tate its reéstablishment and re-marking under the direction of this court, it is, 
therefore, further ordered, adjudged and decreed that William C. Hodgkins of. 
the State of Massachusetts; James B. Baylor of the State of Virginia; and 
Andrew H. Buchanan of the State of Tennessee be and they are hereby ap- 
pointed commissioners to ascertain, re-trace, re-mark and reéstablish said bound- 
ary line, but without authority to run or establish any other or new line. 

And it is further ordered that before entering upon the discharge of their 
duties, each of the said commissioners shall be duly sworn to perform faithfully, 
impartially, without prejudice or bias, the duties herein imposed, said oath to be 

taken before the clerk of this court, or before either of the clerks of the 
*504 Circuit Court of the United States for the States of Massachusetts, * Vir- 

ginia or Tennessee, and returned with their report ; that said commissioners 
may arrange for their organization, their meetings, and the particular manner of 
the performance of their duties ; and are authorized to adopt all ordinary and legiti- 
mate methods for the ascertainment of the true location of said boundary line, in- 
cluding the taking of evidence; but in the event evidence is taken, the parties shall 
be notified and permitted to be present and examine and cross-examine the wit- 
nesses, and the rules of law as to admissibility and competency shall be observed ; 
and all evidence taken by the commissioners, and all exceptions thereto, and ac- 
tion thereon, shall be preserved and certified, and returned with their report. 

And when the true location of said boundary line is ascertained, said com- 
missioners shall cause such marks and monuments of a durable nature to be so 
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placed on and along said line as to perpetuate it, and enable the citizens of each 
State, and others, to find it with reasonable diligence. 

It is further ordered that the clerk of this court at once forward to the 
chief magistrate of each of said States, and to each of the commissioners desig- 
nated by this decree, a copy of the decree duly authenticated, and that the com- 
missioners proceed with all convenient speed to discharge their duty in ascertain- 
ing, re-tracing, re-marking and reéstablishing said line, as herein directed, and 
make their report thereof and of their proceedings in the premises to this court, 
on or before the first day of the next term thereof, together with a complete bill 
of costs and charges annexed. 

And it is further ordered that, should vacancies occur in said board of com- 
missioners, while the court is not in session, the Chief Justice is hereby authorized 
and empowered to appoint other commissioners, to supply the same, and he is 
authorized to act on such information in the premises as may be satisfactory to 
himself. 

It is further ordered that all costs of this proceeding, including remuneration 
not exceeding ten dollars per day for each commissioner, and the other costs 
incident to the ascertaining, re-tracing, re-marking and reéstablishing said line, 
shall be paid by the States of Tennessee and Virginia equally. 

Ordered accordingly.* 


State of Missouri v. State of Illinois and the Sanitary District of Chicago. 
Supreme Court of the United States, 1901. 


[180 United States, 208.] 


This suit was brought by the State of Missouri against the State of Illinois and the Sani- 
tary District of Chicago. The latter is alleged to be “a public corporation, organized 
under the laws of the State of Illinois and located in part in the city of Chicago, and 
in the county of Cook, in the State of Illinois, and a citizen of the State of Illinois.” 
The remedy sought for is an injunction restraining the defendants from receiving or 
permitting any sewage to be received or discharged into the artificial channel or drain 
constructed by the Sanitary District, under authority derived from the State of Illinois, 
in order to carry off and eventually discharge into the Mississippi the sewage of Chicago, - 
which had been previously discharged into Lake Michigan, and from permitting the same 
to flow through said channel or drain into the Des Plaines River, and thence by the 
river Illinois into the Mississippi. The bill alleged that the nature of the injury com- 
plained of was such that an adequate remedy could only be found in this court, at the 
suit of the State of Missouri. The object of the bill was to subject this public work to 
judicial supervision, upon the allegation that the method of its construction and main- 
tenance will create a continuing nuisance, dangerous to the health of a neighboring State 
and its inhabitants, and the bill charged that the acts of the defendants, if not re- 
strained, would result in the transportation, by artificial means, and through an un- 
natural channel, of large quantities of undefecated sewage daily, and of accumulated 
deposits in the harbor of Chicago, and in the bed of the Illinois River, which will 
poison the water supply of the inhabitants of Missouri, and injuriously affect that por- 
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tion of the bed or soil of the Mississippi River which lies within its territory. The 
bill did not assail the drainage canal as an unlawful structure, nor aim to prevent its use 
as a waterway, but it sought relief against the pouring of sewage and filth through it by 
artificial arrangements into the Mississippi River, to the detriment of the State of 
Missouri and its inhabitants. The defendants demurred to the bill for want of juris- 
diction and for reasons set forth in the demurrer. This court held that the demurrer 
could not be sustained, and required the defendants to appear and answer. 


In January, 1900, the State of Missouri filed in this court a bill of 
*209 complaint against the State of Illinois and the Sanitary * District of 
Chicago, a corporation of the latter State, in the following terms: 

“The complainant, the State of Missouri, and one of the States of the United 
States, brings this its bill of complaint against the State of Illinois, one of the 
States of the United States, and the Sanitary District of Chicago, a public cor- 
poration, organized under the laws of the State of Illinois, and located in part 
in the city of Chicago and in the county of Cook, in said State of Illinois, and 
a citizen of the State of Illinois. 

“And your orator complains and says that it is a State containing a popula- 
tion of upwards of three milions of people, and lying on the west bank of the 
Mississippi River, a public, navigable and running stream, and having a frontage 
on said stream of over four hundred miles. 

“And your orator shows that by the act of Congress providing for the organ- 
ization and admission of Illinois and Missouri as States of the Union it was 
declared that the western boundary of Illinois and the eastern boundary of Mis- 
souri should be the middle of the main channel of the Mississippi River; that the 
shores of the Mississippi River, where its waters form the Misouri and Illinois 
boundary, and the soil under the waters thereof, were not granted by the Con- 
stitution of the United States, but were reserved to the States of Illinois and 
Missouri respectively. 

“And your orator shows that the States of Missouri and Illinois each have 
concurrent general jurisdiction over the waters of the Mississippi River forming 
the boundary between them, and each of said States has exclusive territorial 
jurisdiction over that portion adjacent to its own shore, and your orator shows 
that the Illinois River empties into the Mississippi River at a point above the city 
of St. Louis, on the Illinois side of said Mississippi River. 

“And your orator further shows that within the territory of your orator and 
on the banks and shores of said Mississippi River and below the mouth of the 
Illinois River are many cities and towns in the State of Missouri, and many thou- 

sands of persons who are compelled to and do rely upon the waters of said 
*210 river, in their regular, natural and accustomed flow, for their daily* neces- 

sary supply of water for drinking and all other domestic and agricultural 
and manufacturing purposes, and for watering stock and animals of all kinds, and 
that said Mississippi River has been flowing in its regular course and has been used 
for the purposes aforesaid by the inhabitants of the said State of Missouri for a 
time whereof the memory of a man runneth not to the contrary, and that said river 
and its waters and the use thereof for drinking, agricultural and manufacturing 
purposes, in their accustomed and natural flow, are indispensable to the life and 
health and business of many thousands of the inhabitants of the State of Missouri 
and of great value to your orator as a State. 
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“And your orator shows that cities and towns below the mouth of said 
Illinois River, within the territory of your orator, do and are compelled, by 
means of water works, water towers and intakes, built and constructed for that 
purpose, to supply the inhabitants of said cities and towns with an adequate 
supply of pure and wholesome water, fit and healthful for drinking and all 
other domestic purposes and uses, from the said Mississippi River so flowing 
in its ancient, accustomed and natural course. 

“And your orator shows that said water works systems are constructed 
with reference to said Mississippi River and for the purpose of taking water 
therefrom and not from any other source. 

“And your orator shows that heretofore, to wit, in 1889, the State of 
Illinois enacted a law known as the Sanitary District act, together with an act 
for the improvement of the Illinois and Des Plaines Rivers, and that under said 
act of said State the said corporation known as the said Sanitary District of 
Chicago was organized and is now existing and operating, and that by the 
express terms of said act any canal or drain corporation organized in accordance 
with its provisions may have conditions, restrictions or additional requirements 
placed on said corporation, or the act authorizing the creation of said corporation 
may be amended or repealed, and that by the express provisions of said act, 
before any water or sewage shall be admitted into any channel constructed under 

said act, the trustees of said channel shall notify the Governor of Illinois 
*211 * of the completion of said channel, and the Governor of Illinois shall ap- 

point three commissioners to examine said canal or channel and report to 
the Governor if the same complies with the act of the State of Illinois; and if it 
does, the Governor shall authorize the water and sewage to be turned into said 
channel; and that without said permit it cannot be so turned in; and that by the 
general provisions of said act said channel is at all times subject to the control 
and supervision of the State of Illinois and her authorities. 

“And your orator further shows that the Chicago River is situated in the 
basin of Lake Michigan and has two forks or branches flowing through the 
city of Chicago and into Lake Michigan, and that the natural drainage of Chicago, 
Illinois, is into Lake Michigan, and the sewage and drainage of the territory em- 
braced in the defendant’s district, the Sanitary District of Chicago, is led into or 
flows into the Chicago River and Lake Michigan. 

“And your orator further shows that the defendant herein, the Sanitary 
District of Chicago, with the authority of the State of Illinois, and acting as a 
governmental agency of said State, and under the supervision and control and 
subject to the approval of the State of Illinois, has constructed a channel or 
open drain from the west fork of the south branch of the Chicago River, in the 
city of Chicago and county of Cook, in the State of Illinois, to a point near 
Lockport, in the county of Will, in said State, where said channel or drain 
connects with and empties into the Des Plaines River, which empties into the 
Illinois River, and which latter river flows and empties into the Mississippi 
River at a point distant about forty-three miles above the city of St. Louis, 
Missouri. 

“And your orator further States that the channel built by the Sanitary Dis- 
trict of Chicago was so built by said Sanitary District as one of the governmental 
agencies of the State of Illinois, and by the pretended lawful authority of said 
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State, and under the direction, supervision and control and governmental power 
of the State of Illinois, and which said State has heretofore at all times sanc- 
tioned and now, through its Governor and other officers, sanctions the building 
of said channel and opening thereof. 
plz * “And your orator further shows that in the construction of said channel 
or drain the defendant, the Sanitary District of Chicago, [linois, with the 
sanction and approval of the State of Illinois, cut through the natural ridge or 
watershed which divides the basin of Lake Michigan from the basins of the Des 
Plaines and Illinois Rivers and the basin of the Mississippi River, and that having 
so constructed said channel and having about completed the same, and having, un- 
der the supervision of and with the sanction of the State of Illinois, extended said 
artificial channel through said natural divide of the watershed, the defendants 
now propose and threaten to receive into said channel or drain the sewage matter 
and filth of the Sanitary District of Chicago, which embraces nearly the whole 
city of Chicago and a portion of the county of Cook, and, without any legal 
authority so to do, has already in part effectuated its said threat and purpose 
and threatens to permit and to cause said sewage and filth, by artificial means 
of pumping and otherwise, to flow through the channel or drain towards and 
into the said Des Plaines River and eventually into the Mississippi River, thereby, 
with the approval of and subject to the inspection and control and supervision 
of the State of Illinois, and by the pretended authority thereof, reversing the 
natural flow of said Chicago River. 

“And your orator further shows that the sewage matter and poisonous filth 
which it is thus threatened to receive and to permit and to cause to flow through 
said artificial channel into said Des Plaines River is that which is created by a 
population of upwards of one and one half millions of people, besides that which 
is created by a great number of stock yards, slaughtering establishments, render- 
ing establishments, distilleries and other business enterprises and industries 
lining both sides of the Chicago River, producing filth and noxious matters; all 
of which are there discharged into the said Chicago River or drained therein 
from the surface. 

“And your orator further shows that for many years past the said city 
of Chicago, the greater portion of which is embraced in the limits of the defendant 

corporation, the Sanitary District of Chicago, as aforesaid, has been dis- 
*213 charging its sewage matter * and filth into the Chicago River and into Lake 

Michigan in such large quantities that much of it has accumulated in the bed 
and along the sides of the river and upon the bed of said Lake Michigan, near the 
shores thereof, and that the plan threatened and attempted now to be adopted by 
the defendant, the Sanitary District of Chicago, acting in conjunction with and 
subject to the control of the defendant, the State of Illinois, and by the pretended 
authority of the said State of Illinois, will loosen said accumulated matter and 
filth, and will also direct it and cause it to flow towards and into said artificial 
channel or drain, and thence into said Des Plaines River, and finally into the 
Mississippi River and into the waters thereof within the jurisdiction and under 
the control of your orator and past the homes of the inhabitants of your orator 
and the towns and cities within the borders of your orator, and past the water 
works of said cities and towns within the State of Missouri. 

“And your orator further shows that the amount of said undefecated filth 
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and sewage and poisonous and unhealthful and noxious matters proposed to be, 
and now about to be, permitted to be turned into said artificial channel and 
through said Des Plaines and Illinois Rivers into the Mississippi River from 
the said Sanitary District of Chicago by the defendants, acting jointly, will 
amount daily to about fifteen hundred tons, and that if defendants should be 
permitted to carry their said threats into execution, and should cause said above 
amount of undefecated sewage and other poisonous and noxious matters, which 
would otherwise flow into Lake Michigan, to flow into the Mississippi River, 
that the waters of the Mississippi River within the jurisdiction of your orator 
will of a certainty be poisoned and polluted and rendered wholly unfit and 
unhealthful for drinking and domestic uses, and will render wholly valueless 
and entirely worthless the various water works systems of towns and cities 
on the borders of the State of Missouri, established and acquired at great cost 
and expense, and will deprive your orator, the State of Missouri, and its in- 
habitants, of the right to use of the waters of said river for drinking and 

all other domestic and manufacturing and agricultural purposes, as said 
*214 water has been so used and in accustomed and natural flow heretofore * for 

the length of time that the memory of man runneth not to the contrary 
thereof. 

“And that said threatened action of the defendants will amount to a direct 
and continuing nuisance and be an interference with the use by your orator and 
its inhabitants of the waters of the Mississippi River flowing in their natural 
state, polluting and poisoning the same by the means aforesaid, whereby the 
health and lives of the inhabitants of your orator will be endangered and the 
business interests of said State will be greatly and irreparably injured, and which 
said damage to the lives and health and the business interests of said State result- 
ing from said poisoning and polluting of said waters as aforesaid to your orator 
cannot be estimated in money value. 

“And your orator on information and belief states and charges the fact to 
be that said fifteen hundred tons of poisonous undefecated filth and sewage of 
said Sanitary District of Chicago will be daily carried through said artificial 
channel and sent through the Des Plaines and Illinois Rivers into the Missis- 
sippi, and great quantities thereof will be deposited in the bed and soil of said 
river belonging to your orator and wholly within the jurisdiction thereof, to your 
orator’s great and irreparable damage, and that the fifteen hundred tons of un- 
defecated sewage and filth now about to be daily injected into the waters of the 
Mississippi River and into the portion thereof over which the State of Missouri 
has jurisdiction, and from which thousands of her inhabitants obtain drinking 
water, will pollute and poison the said water of the Mississippi to such an extent 
as to render it unwholesome and unfit and unhealthful for use by drinking by the 
said inhabitants in the territory of your orator and unfit for use for watering stock 
and for manufacturing purposes. 

“And your orator further shows that great quantities of undefecated sewage 
turned into the Mississippi River in the manner and by the means aforesaid 
will poison and pollute said water with the germs of disease of various and 
many kinds. And your orator further shows that the acts herein complained 

of on the part of the State of Illinois, acting in conjunction with one of her 
*215 governmental agencies, the said Sanitary District of * Chicago, will cause a 
continuing nuisance in the Mississippi River, and that the said State of 
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Illinois has no power or authority to cause or permit or assist in causing the com- 
mission and continuance of a nuisance in the flowing waters of the Mississippi 
River, a navigable stream, to the detriment and irreparable and continuing 
damage and injury of the State of Missouri, and the continuing and irrepar- 
able injury to the lives and health of the citizens and inhabitants of the State of 
Missouri, and that unless restrained by the order and decree of this court the 
defendants, the State of Illinois and the Sanitary District of Chicago, acting 
together, will, in accordance with the terms of the act under which said Sanitary 
District is organized, upon the permit and authority of the Governor of Illinois, 
and of the State of Illinois turn said water and sewage aforesaid, by the manner 
and means aforesaid, into the Des Plaines and Illinois Rivers and thence into 
the Mississippi, all of which your orator says and avers is contrary to equity and 
good conscience, and would result in the manifest and irreparable injury of your 
orator and the health of her citizens in the premises, and your orator is wholly 
without remedy at law and without any adequate remedy to prevent the flowing 
of said sewage, as aforesaid, save by the interposition of this court. 

“For as much as your orator can have no adequate relief except in this 
court, and to the end, therefore that the defendants may, if they can, show 
why your orator should not have the relief prayed, and to the end that the de- 
fendants may make a full, true, direct and perfect answer to the matters herein- 
before stated and charged, but not under oath, an answer under oath being 
hereby expressly waived, and to the end that the defendants, their officers, agents, 
servants and employés may be restrained by injunction issuing out of this court 
from receiving or permitting any sewage to be received or discharged into said 
artificial channel or drain, and from permitting the same to flow or causing the 
same to be made to flow through said channel or drain towards and into the 
Des Plaines River, your orator prays that your honors may grant a writ of 

injunction, under the seal of this honorable court, properly restraining and 
*216 enjoining the defendants, the officers, agents, employés and * servants of the 

Sanitary District of Chicago and the State of Illinois, from permitting or 
causing any of said sewage to be discharged into said channel or drain, and from 
permitting or causing said sewage and poisonous filth thence to flow into said Des 
Plaines River; that defendant, the State of Illinois, be enjoined and restrained 
from issuing to its codefendant permission and authority to do and perform 
the acts aforesaid or to allow them to be done; and your orator also prays for 
a provisional or temporary injunction pending this cause, restraining and en- 
joining the several acts aforesaid, and for such other and further relief as the 
equity of the case may require and to your honors may seem meet. 

- “May it please your honors to grant unto your orator not only a writ of 
injunction conformable to the prayer of this bill, but also a writ of subpoena of 
the United States of America, directed to the State of Illinois, the Governor 
and Attorney General thereof, and to said Sanitary District of Chicago, its 
officers, trustees and agents, commanding them on a day certain to appear and 
answer unto this bill or complaint, and to abide such order and decree of the 
court in the premises as to the court shall seem proper and required by the prin- 
ciples of equity and good conscience.” 

In March, 1900, came the defendants and filed a demurrer to the bill of 
complaint, in the following terms: 
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“Now comes the State of Illinois by its Attorney General, Edwin C. Akin, 
and the Sanitary District of Chicago, by its attorneys, and demur to the bill ot 
complaint filed herein, and say that the said bill of complaint and the matters 
therein contained, in manner and form as the same are above stated and set forth, 
are not sufficient in law for the said State of Missouri to have and maintain its 
aforesaid action against the said State of Llinois and the Sanitary District of 
Chicago, and that said defendants are not bound by the law of the land to an- 
swer the same; and the said defendants, according to’ the form of the statute 
in such case made and provided, state and show to the court here the following 

causes of demurrer to the said bill of complaint: 
E217. * “First. That this court has no jurisdiction of either the * parties to, or 
of the subject-matter, of this suit, because it appears upon the fact of said 
bill of complaint that the matters complained of, as set forth therein, do not 
constitute, within the meaning of the Constitution of the United States, any con- 
troversy between the State of Missouri and the State of Illinois, or any of its 
citizens. 

“Second. That the matters alleged and set forth in said bill of complaint 
show that the only issues presented therein arise, if at all, between the State of 
Illinois and a public corporation created under the laws of said State, and cer- 
tain cities and towns, in their corporate capacity as such, in the State of Mis- 
souri, and certain persons in said State of Missouri, residing on or near the 
banks of the Mississippi River, and which matters so stated in said bill of com- 
plaint, if true, do not concern the State of Missouri as a corporate body or 
State. ; 

“Third. That said bill of complaint shows upon its face that this suit is in 
fact for and on behalf of certain cities and towns in said State of Missouri, 
situated on the banks of the Mississippi River, and certain persons who reside 
in said State on or near the banks of said river; and that, although the said 
suit is attempted to be prosecuted for and in the name of the State of Missouri, 
said State is, in effect, loaning its name to said cities and towns and to said in- 
dividuals, and is only a nominal party to said suit, and that the real parties in 
interest are the said cities and towns in their corporate capacity as such, and said 
private persons or citizens of said State. 

“Fourth. That it appears upon the face of said bill of complaint that the 
said State of Missouri, in her right of sovereignty, in seeking to maintain this 
suit for the redress of the supposed wrongs of certain cities and towns in said 
State, in their corporate capacity as such, and of certain private citizens of satd 
State, while under the Constitution of the United States and the laws enactea 
thereunder, the said State possesses no such sovereignty as empowers it to 
bring an original suit in this court for such purpose. 

“Fifth. That it appears upon the face of said bill of complaint that no 

property rights of the State of Missouri are in any manner affected by the 
*218 matters alleged in said bill of complaint; * nor is there any such property 
right involved in this suit as would give this court original jurisdiction of 

this cause. 
“Sixth. That in order to authorize this court to maintain original juris- 
diction of this suit as against the State of Illinois, or against any citizen of 
said State, it must appear that the controversy set forth in the bill of complaint 
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and to be determined by this court, is a controversy arising directly between the 
State of Missouri and State of Illinois, or some of its citizens, and not a con- 
troversy in vindication of the alleged grievances of certain cities and towns in 
said State or of particular individuals residing therein. 

“Seventh. That said bill of complaint is in other respects uncertain, infor- 
mal and insufficient, and that it does not state facts sufficient to entitle the said 
State of Missouri to the equitable relief prayed for in said bill of complaint. 

“Wherefore, for want of a sufficient bill of complaint in this behalf, the 
said defendants pray judgment; and that the said State of Missouri may be 
barred from having or maintaining the aforesaid action against said defendants, 
and that this court will not take further cognizance of this cause, and that the 
said defendants be hence dismissed with their costs.” 


On November 12, 1900, the case came on to be heard on bill and demurrer, 
and was argued by counsel. 


Mr. William M. Springer and Mr. Charles C. Gilbert for the demurrer. 
Mr. Edward C. Akin and Mr. Samuel M. Burdett were on their brief. 


Mr. B. Schnumacher in opposition to the demurrer. Mr. Edward C. Crow 
was on his brief. 


Mr. Justice Surras, after making the foregoing statement, delivered the 
opinion of the court. 


This cause is now before us on the bill of complaint and the demurrer 
thereto. 

The questions thus presented are two: First, whether the allegations of 

*219 the bill disclose the case of a controversy between * the State of Missouri 

and the State of Illinois and a citizen thereof, within the meaning of the 

Constitution and statutes of the United States, which create and define the original 

jurisdiction of this court ; and, second, whether, if it be held that the allegations of 

the bill do present such a controversy, they are sufficient to entitle the State of 
Missouri to the equitable relief prayed for. 

The question whether the acts of one State in seeking to promote the health 
and prosperity of its inhabitants by a system of public works, which endangers 
the health and prosperity of the inhabitants of another and adjacent State, 
would create a sufficient basis for a controversy, in the sense of the Constitution, 
would be readily answered in the affirmative if regard were to be had only to 
the language of that instrument. 

“The judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time or- 
dain and establish. . . . The judicial power shail extend to all cases, in law and 
equity, arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority, . . . to con- 
troversies between two or more States, between a State and citizens of another 
state... .) In-allcases,) . |. in which a‘State’shall be a party, the Su- 
preme Court shall have original jurisdiction.” ‘Constitution, Article 3. 

As there is no definition or description contained in the Constitution of the 
kind and nature of the controversies that should or might arise under these 
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provisions, it might be supposed that, in all cases wherein one State should insti- 
tute legal proceedings against another, the original jurisdiction of this court 
would attach. ss 

But in this, as in other instances, when called upon to construe and apply 
a provision of the Constitution of the United States, we must look not merely 
to its language but to its historical origin, and to those decisions of this court in 
which its meaning and the scope of its operation have received deliberate con- 
sideration. 

After the declaration of independence the united colonies, through 

*220 delegates appointed by each of the colonies, considered * Articles of Con- 

federation, which were debated from day to day, and from time to time, 

for two years, and were on July 9, 1778, ratified by ten States ; by New Jersey, on 

November 26 of the same year; by Delaware, on the 23d of February, 1779, and 
by Maryland on March 1, 1781. 

The first Article was as follows: “The style of this Confederacy shall be, 
‘The United States of America.’ ” 

The ninth Article contained, among other provisions, the following: 

“The United States in Congress assembled shall also be the last resort on 
appeal in all disputes and differences now subsisting, or that hereafter may arise, 
between two or more States, concerning boundary, jurisdiction or any other 
cause whatever; which authority shall always be exercised in the manner fol- 
lowing: Whenever the legislature or executive authority, or lawful agent, of 
any State, in controversy with another, shall present a petition to Congress, 
stating the matter in question, and praying for a hearing, notice thereof shall 
be given by order of Congress to the legislative or executive authority of the 
other State in controversy, and a day assigned for the appearance of the par- 
ties, by their lawful agents, who shall then be directed to appoint, by joint con- 
sent, commissioners or judges to constitute a court for hearing and determining 
the matter in question; but if they cannot agree, Congress shall name three per- 
sons out of each of the United States, and from the list of such persons each 
party shall alternately strike out one, the petitioners beginning, until the num- 
ber shall be reduced to thirteen; and from that number not less than seven nor 
more than nine names, as Congress shall direct, shall, in the presence of Con- 
gress, be drawn out by lot; and the persons whose names shall be so drawn, or 
any five of them, shall be commissioners or judges, to hear and finally deter- 
mine the controversy, so always as a major part of the judges, who shall hear 
the cause, shall agree in the determination; and if either party shall neglect to 
attend at the day appointed, without showing reasons which Congress shall 
judge sufficient, or being present shall refuse to strike, the Congress shall proceed 

to nominate three persons out of each State, and the secretary of Congress 
*221 shall strike in behalf * of such party absent or refusing; and the judgment 

and sentence of the court, to be appointed in the manner before prescribed, 
shall be final and conclusive ; and if any of the parties shall refuse to submit to the 
authority of such court, or to appear or defend their claim or cause, the court 
shall nevertheless proceed to pronounce sentence or judgment, which shall in 
like manner be final and decisive—the judgment or sentence, and other proceed- 
ings, being in either case transmitted to Congress, and lodged among the acts of 
Congress for the security of the parties concerned: provided, that every commis- 
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sioner, before he sits in judgment, shall take an oath, to be administered by one of 
the judges of the supreme or superior court of the state where the cause shall be 
tried, well and truly to hear and determine the matter in question, according to 
the best of his judgment, without favor, affection or hope of reward: provided, 
also, that no State shall be deprived of its territory for the benefit of the United 
States: 

It will therefore be perceived that under the confederation the necessity of 
a tribunal to hear and determine matters in question between two or more States 
was recognized; that a court was provided for that purpose; and that the scope 
or field within which it was expected such matters in question or controversies 
should or might arise for the determination of such court, extended to “all 
disputes and differences now subsisting or that may hereafter arise between 
two or more States concerning boundary, jurisdiction or any other cause what- 
ever.” 

When the Federal convention met in 1787 to form the present Constitution 
of the United States several drafts of such an instrument were presented for 
the consideration of the convention. One of these was offered on May 29 by 
Edmund Randolph, of Virginia, in the shape of resolutions covering the entire 
subject of a national government. The ninth resolution prescribed the formation 
of a national judiciary, to consist of a supreme and inferior tribunals, with juris- 
diction to hear and determine, among other things, “questions which involve the 
internal peace or harmony.” Elliot’s Deb. vol. 1, p. 143. On the same day 
Charles Pinckney, of South Carolina, submitted a draft of a Federal Govern- 

ment, the seventh article whereof was as follows: 
Goce * “The Senate shall have the sole and exclusive power to declare war 
and to make treaties, and to appoint ambassadors and other ministers to 
foreign nations, and judges of the Supreme Court.” 

“They shall have the exclusive power to regulate the manner of deciding 
all disputes and controversies now subsisting, or which may arise, between the 
States respecting jurisdiction or territory.” Elliot’s Deb. vol. 1, p. 145. 

On June 19 the committee of the whole, to which had been referred the 
several propositions and drafts, reported to the convention for its considera- 
tion a draft as altered, amended and agreed to in the committee. The thirteenth 
resolution was as follows: 

“That the jurisdiction of the national judiciary shall extend to cases which 
respect the collection of the national revenue, impeachment of any national of- 
ficers, and questions which involve the national peace and harmony.” Elliot’s 
Deb. vol. 1, p. 182. 

On August 6, a committee of five members, to which the various proposi- 
tions, as originally made and as amended in the committee of the whole, reported 
to the convention a draft of the Constitution, the ninth article of which was as 
follows: 

“Sec. 1. The Senate of the United States shall have power to make 
treaties and appoint ambassadors and judges of the Supreme Court. 

“Sec. 2. In all disputes and controversies now subsisting, or that may here- 
after subsist, between two or more States, respecting jurisdiction or territory, 
the Senate shall possess the following powers, etc. [And here follows a scheme 
for a special court, in terms similar to that provided in the articles of confeder- 
ation. ] 
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“Src. 3. All controversies concerning lands claimed under different grants 
of two or more States, whose jurisdiction, as they respect such lands, shall have 
been decided or adjusted subsequent to such grants, or any of them, shall, on 
application to the Senate, be finally determined, as near as may be, in the same 
manner as is before subscribed for deciding controversies between different 
States.” 

The eleventh article contained, among other sections, the following: 

#223 * “Sec. 1. The judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts as shall, when necessary, 

from time to time, be constituted by the legislature of the United States. : 

“Sec. 3. The jurisdiction of the Supreme Court shall extend to all cases 
arising under laws passed by the legislature of the United States; to all cases 
affecting ambassadors, other public ministers and consuls; to the trial of im- 
peachment of officers of the United States; to all cases of admiralty and mari- 
time jurisdiction; to controversies between two or more States, except such as 
shall regard territory or jurisdiction; between a State and citizens of another 
State; between citizens of different States; and between a State or the citizens 
thereof and foreign states, citizens or subjects.” Eliot Deb. vol. 1, p. 224. 

It may be observed, in passing, that, in this draft, all disputes and contro- 
versies between two or more States, respecting jurisdiction or territory, are to 
be determined by a special court to be constituted by the Senate ; and controversies 
between two or more States, except such as shall regard territory or jurisdiction, 
are determinable by the Supreme Court. It is, therefore, apparent that other 
disputes or controversies between States were regarded and provided for besides 
those respecting territory or jurisdiction. 

This draft, together with numerous suggestions and amendments, was on 
August 7 submitted to the committee of the whole. 

On September 12 a committee on revision reported a draft of the Consti- 
tution as revised and arranged. This draft, which, as respects our present sub- 
ject, was in the terms of the Constitution as finally adopted, took from the 
Senate the power to constitute a court to try disputes between the States re- 
specting territory or jurisdiction and struck out the provision excluding from 
the jurisdiction of the Supreme Court disputes between the States in matters 
respecting jurisdiction and territory. The entire jurisdiction of controversies 
between States was bestowed upon the Supreme Court, in the second section of 

article three, in the following terms: | 
204 “The judicial power shall extend to all cases in law and * equity, 

arising under this Constitution, the laws of the United States and the 
treaties made, or which shall be made, under their authority ; to all cases affecting 
ambassadors, other public ministers and consuls; to all cases of admiralty and 
maritime jurisdiction ; to controversies to which the United States shall be a party; 
to controversies between two or more States; between a State and citizens of 
another State; between citizens of different States; between citizens of the same 
State, claiming lands under grants of different States, and between a State or the 
citizens thereof, and foreign states, citizens or subjects. | 

“In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a State shall be a party, the Supreme Court shall have original 
jurisdiction. In all other cases before mentioned the Supreme Court shall have 
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appellate jurisdiction, both as to law and fact, with such exceptions, and under 
such regulations, as the Congress shall make.” 

As in this section power is conferred on Congress to make regulations 
affecting the exercise by the Supreme Court of its jurisdiction, it may not be 
out of place to quote the provisions in this respect of the judiciary act of 1789: 

“The Supreme Court shall have exclusive jurisdiction of all controversies 
of a civil nature where a State is a party, except between a State and its citizens, 
or between a State and citizens of other States or aliens, in which latter cases 
it shall have original, but not exclusive, jurisdiction.” Revised Stat. sec, 687. 

The case of New York v. Connecticut, 4 Dall. 1, in 1799, was the first in- 
stance of an exercise by the Supreme Court of its jurisdiction in a controversy 
between two States. It was a case of a bill in equity filed by the State of New 
York against the State of Connecticut and certain private persons who were 
grantees of the latter State of lands, the jurisdiction over which was claimed by 
both States. The object of the bill was to obtain an injunction to stay pro- 
ceedings in ejectment pending in the Circuit Court of the United States for the 
District of Connecticut. 

The Court was of opinion that, as the State of New York was not a 

*225 party to the suits below, nor interested in the decisions * of those suits, an 
injunction ought not to issue. No argument was made that the court had 

not jurisdiction, and the court proceeded on the assumption that it possessed juris- 
diction, although, under the facts of the case, it refused the injunction prayed for. 

New Jersey v. New York, 5 Pet. 284, was the case of a bill filed by the State 
of New Jersey against the State of New York for the purpose of ascertaining 
and settling the boundary between the two States. In an opinion awarding the 
process of subpcena Chief Justice Marshall said: 

“The Constitution of the United States declares that ‘the judicial power 
shall extend to controversies between two or more States.’ It also declares that 
‘in all cases affecting ambassadors, other public ministers and consuls, and those 
in which a State shall be a party, the Supreme Court shall have original juris- 
diction. . . . It has been settled by our predecessors, on great deliberation, 
that this court may exercise its original jurisdiction in suits against a State, 
under the authority conferred by the Constitution and existing acts of Congress.” 

In March, 1832, the State of Rhode Island filed in this court a bill against 
the State of Massachusetts, for the settlement of the boundary between the 
two States, and moved for a subpoena to be issued, according to the practice of 
the court in similar cases. An appearance was entered for Massachusetts, and 
a motion was made to dismiss the bill for want of jurisdiction. In sup- 
port of the motion it was contended that this court had no jurisdiction because 
of the character of the respondent independent of the nature of the suit, and 
because of the nature of the suit independent of the character of the respondent. 
It was not denied that Massachusetts had agreed, by adopting the Federal Con- 
stitution, to submit her controversies with other States to judicial decision, but 
it was claimed that Congress had passed no law establishing a mode of pro- 
ceeding, the character of the judgment to be rendered, and means of enforcing 
it. As respects the nature of the suit, it was argued that it was in its character 
political, brought by a sovereign, in that avowed character; that the judicial 
power of the United States extended, by the Constitution, only to cases of law 
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*226 and equity, * and that questions of jurisdiction over territory were not 
cases of that kind, nor of “a civil nature.” 

The court held that jurisdiction was conferred by the Constitution and the 
Judiciary Act, and that, as Massachusetts had appeared, submitted to the pro- 
cess, and pleaded in bar of the plaintiff’s action certain matters on which the judg- 
ment of the court was asked, all doubts as to jurisdiction over the parties were 
at rest. 

As respected the power of the court to hear and determine the subject- 
matters of the suit, it was held that jurisdiction existed; that the dispute was a 
controversy between two States within the judicial power of the United States. 
12) Pet.\657 ;.13 Pet: 23. 

Before leaving this case it is to be remarked that the principal contest was as 
to whether a question of boundary, involving as it did the question of sov- 
ereignty over territory, was a judicial question of a civil nature. The implica- 
tion was that the controversies between two or more States, in which jurisdic- 
tion had been granted by the Constitution, did not include questions of a politi- 
cal character. In some of the later cases the contention has been the very op- 
posite; that the intention of the Constitution was only to apply to questions in 
which the sovereign and political powers of the respective States were in con- 
troversy. 

In Florida v. Georgia, 11 How. 293, leave was given by this court to the 
State of Florida to file a bill against the State of Georgia, and process of sub- 
poena was directed to be issued against the State of Georgia. The object of the 
bill was to ascertain and establish the boundary between the two States, which 
was in controversy. The State of Georgia answered, and the cause was pro- 
ceeded in in pursuance of the prayers of the bill. Subsequently an application 
was made by the Attorney General of the United States, alleging that the latter 
were interested and concerned in the matter in controversy, and moving the court 
that he be permitted to appear in the case, and be heard in behalf of the United 

States, in such time and form as the court should order. This motion was 
*227 opposed by the States, and the matter was argued at length. The * judges 

differed, but neither in the opinion of the majority, granting the motion of 
the Attorney General, nor in that of the dissenting minority, was any doubt ex- 
pressed of the existence of the jurisdiction of the court over the controversy be- 
tween the two States. 

Pennsylvania v. Wheeling & Belmont Bridge Company, 9 How. 647; Same: 
v. Same, 11 How. 528; Same v. Same, 13 How. 518; Same v. Same, 18 How. 
421, 429, was a case in equity, in which the State of Pennsylvania filed a bill 
against the Wheeling & Belmont Bridge Company, a corporation of V irginia, 
and certain contractors, charging that the defendants, under color of an act of 
the legislature of Virginia, were engaged in the construction of a bridge across 
the Ohio River at Wheeling, which would, as was alleged, obstruct its naviga- 
tion to and from the ports of Pennsylvania, by steamboats and other crafts 
which navigated the same. . Many different questions were discussed by counsel 
and considered by the court, respecting the nature and extent of the jurisdic- 
tion of this court, the right of the complainant State, whether at law or in equity, 
and the character of the decree which could be rendered. Several observations 
made in the opinion of the court will be hereafter adverted to when we come 
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to consider the second ground of demurrer urged in the case before us. It is 
sufficient for our present purpose to say that the original jurisdiction of the 
court was sustained, a commissioner was appointed to take and report proofs, and. 
a decree was entered declaring the bridge to be an obstruction of the free navi- 
gation of the river; that thereby a special damage was occasioned to the plain- 
tiff, for which there was not an adequate remedy at law, and directing that the 
obstruction be removed, either by elevating the bridge to a height designated, or 
by abatement. 

South Carolina v. Georgia, 93 U. S. 4, was a suit in equity brought in this 
court, whereby the State of South Carolina sought an injunction to restrain the 
State of Georgia, the United States Secretary of War, the Chief Engineer of the 
United States army, their agents and subordinates, from obstructing the naviga- 

tion of the Savannah River, in violation of an alleged compact subsisting 
*228 between the States of South Carolina and * Georgia, and which had been 

entered into on April 24, 1787. This court, not denying but assuming ju- 
risdiction in the case, held that, by adopting the Federal Constitution, and thereby 
delegating to the General Government the right to regulate commerce with foreign 
nations and among the several States, the compact between the two States, in 
respect to the Savannah River, ceased to operate, and that the acts complained of, 
being done in pursuance of congressional authority, and designed to improve navi- 
gation, could not be deemed an illegal obstruction, and accordingly the special 
injunction previously granted was dissolved and the bill dismissed. 

Wisconsin v. Duluth, 96 U. S. 379, was the case of a bill in chancery filed 
in this court by the State of Wisconsin, by virtue of the constitutional provision 
which confers original jurisdiction of suits between the States and between a 
State and citizens of other States. The city of Duluth, a corporation and citizen 
of the State of Minnesota, was defendant; and, after answer, replication and 
the taking of a large amount of evidence, the case came on for a final decree. The 
nature of the case and the reasoning upon which this court proceeded in disposing 
of it will sufficiently appear in the following quotations from the opinion delivered 
by Mr. Justice Miller: 

“The present suit was brought by the State of Wisconsin on the ground 
that the channel of the St. Louis River, as it flowed in a state of nature, was the 
common boundary between that State and the State of Minnesota, and that 
she had an interest in the continuance of the channel as an important highway 
for navigation and commerce in its natural and usual course; that the canal cut 
by Duluth across Minnesota Point, deeper than the natural outlet of the St. 
Louis River at its mouth, has diverted, and will continue to divert, the current of 
that river through Superior Bay into the lake by way of that canal. That the result 
of this is, that while the current cuts that canal deeper and gives an outlet for the 
water there at a lower level, it at the same time, by diverting this current from 
the old outlet, causes it to fill up, and thus destroy the usefulness of the river and 

bay as an aid of commerce, on which the State had a right to rely. The 
*229 bill, after reciting the facts which we have already detailed, * insists that 
the city of Duluth cannot, by any right of her own, nor by any authority 
conferred on her by the State of Minnesota, thus divert the waters of the stream 
—the St. Louis River—from their natural course, to the prejudice of the rights of 
the State of Wisconsin or of her citizens. It declares that this canal at Duluth 
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does this in violation of law; and it prays this court to enjoin Duluth from pro- 
tecting or maintaining it, and by way of mandatory injunction to compel that city 
to fill up the canal and restore things in that regard to the condition of nature in 
which they were before the canal was made. 

“The answer, while admitting the construction of the canal, denies almost 
every other material allegation of the bill. It denies especially that the canal 
has the effect of changing the course of the current of the river, or does any 
injury to the southern entrance to Superior Bay or diminishes the flow of water 
at that point. A large amount of testimony, professional and non-professional, 
is presented on that subject. 

“The answer also sets up, as an affirmative defence to the relief sought by 
the bill, that the United States, by the legislative and executive departments of 
the Government, have approved of the construction of the canal, have taken 
possession and control of the work, have appropriated and spent money on xt 
and adopted it as the best mode of making a safe and accessible harbor at the 
western end of the great system of lake navigation. 

“Many very interesting questions have been argued, and ably argued, hy 
counsel, which we have not found it necessary to decide. The counsel for de- 
fence deny that the State of Wisconsin has any such legal interest in the flow 
of the waters in their natural course as authorizes her to maintain a suit for 
their diversion. It is argued that this court can take cognizance of no question 
which concerns alone the rights of a State in her political or sovereign character. 
That to sustain the suit she must have some proprietary interest which is af- 
fected by the defendant. This question has been raised and discussed in almost 
every case brought before us by a State, in virtue of the original jurisdiction of 

the court. We do not find it necessary to make any decision on the point 
*230 applicable to the case before us. * Nor shall we address ourselves to the 

consideration of the mass of conflicting evidence as to the effect of the 
canal on the flow of the waters of Superior Bay. 

“We will first consider the affirmative defence already mentioned; for, if 
that be found to be true in point of fact, it will preclude any such action by this 
court as the plaintiff has prayed for.” 

The court then proceeded to inquire into the action of the General Gov- 
ernment in the matter of the canal in question, and found that, as a matter of 
fact, the United States had taken possession and control of the canal as a public 
work. The opinion concluded as follows: 

“Tf, then, Congress, in the exercise of a lawful authority, has adopted and 
is carrying out a system of harbor improvements at Duluth, this court can have 
no lawful authority to forbid the work. If that body sees fit to provide a way 
by which the great commerce of the lakes and the countries west of them, even 
to Asia, shall be securely accommodated at the harbor of Duluth by this short 
canal of three or four hundred feet, can this court decree that it must forever 
pursue the old channel, by the natural outlet, over water too shallow for large 
vessels, unsafe for small ones, and by a longer and much more tedious route? 
When Congress appropriates $10,000 to improve, protect and secure this 
canal, this court can have no power to require it to be filled up and obstructed. 
While the engineering officers of the Government are, under the authority of 
Congress, doing all they can to make this canal useful to commerce and to keep 
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it in good condition, this court can owe no duty to a State which requires it to 
order the city of Duluth to destroy it. 

“These views show conclusively that the State of Wisconsin is not en- 
titled to the relief asked by the bill, and that it must, therefore, be dismissed 
with costs.” 

The court, therefore, did not decline jurisdiction, but exercised it, by in- 
quiring into the facts put in issue by the bill and answer, and by dismissing the 
bill for want of equity. 

In Virginia v. West Virgima, 11 Wall. 39, a bill was filed in this court 
*231 to settle the boundaries between the two States. * There was a demurrer 
to the bill. In delivering the opinion of the court Mr. Justice Miller said: 

“The first proposition on which counsel insist, in support of the demurrer 
is, that this court has no jurisdiction of the case, because it involves the con- 
sideration of questions purely political; that is to say, that the main question to 
be decided is the conflicting claims of the two States to the exercise of political 
jurisdiction and sovereignty over the territory and inhabitants of the two coun- 
tries which are the subject of dispute. This proposition cannot be sustained 
without reversing the settled course of decision in this court and overturning the 
principles on which several well-considered cases have been decided.” 

And, after citing Rhode Island v. Massachusetts, 12 Pet. 651; Missouri v. 
Iowa, 7 How. 660; Florida v. Georgia, 17 How. 478, and Alabama v. Georgia, 
23 How. 505, the conclusion of the court was thus expressed: 

“We consider, therefore, the established doctrine of this court to be that 
it has jurisdiction of questions of boundary between two States of this Union, 
and that this jurisdiction is not defeated because in deciding that question it 
becomes necessary to examine into and construe compacts and agreements be- 
tween those States, or because the decree which the court may render affects 
the territorial limits of the political jurisdiction and sovereignty of the States 
which are parties to the proceeding.” 

In New Hampshire v. Louisiana and Others, and New York v. Louisiana 
and Others, 108 U. S. 76, it was found that, in view of the Eleventh Amendment 
to the Constitution of the United States, declaring that “the judicial power of 
the United States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by citizens of another 
State, or by citizens and subjects of any foreign State,” as matter of fact, under 
the pleadings and testimony, the suits were commenced and were prosecuted 
solely by the owners of the bonds and coupons, to collect which was the object of 
the suits, and it was accordingly held “that the evident purpose of the amendment, 
so promptly proposed and finally adopted, was to prohibit all suits against a State 

by or for citizens of other States or aliens, without the consent of the 

*232 *State to be sued, and, in our opinion, one State cannot create a contro- 

versy with another State, within the meaning of that term as used in the 

judicial clauses of the Constitution, by assuming the prosecution of debts, owing 

by the other State to its citizens. Such being the case we are satisfied that we 

are prohibited, both by the letter and the spirit of the Constitution, from enter- 
taining these suits, and the bill in each case is dismissed.” 

In Wisconsin v. Pelican Insurance Company, 127 U. S. 265, 286, the nature 
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of the case and of the question involved was thus stated by Mr. Justice Gray, 
in delivering the opinion of the court: 

“This action is brought upon a judgment recovered by the State of Wis- 
consin in one of her own courts against the Pelican Insurance Company, a 
Louisiana corporation, for penalties imposed by a statute of Wisconsin for not 
making returns to the insurance commissioner of the State, as required by that 
statute. The leading question argued at the bar is whether such an action 
is within the original jurisdiction of this court. 

“The ground on which the jurisdiction is invoked is not the nature of the 
cause, but the character of the parties, the plaintiff being one of the States of 
the Union, and the defendant a corporation of another of the States.” 

After citing and considering the cases, the justice expressed the following 
-conclusions : 

“The rule that the courts of no country execute the penal laws of another 
applies not only to prosecutions and sentences for crimes and misdemeanors, 
but to all suits in favor of the State for the recovery of pecuniary penalties 
for any violation of statutes for the protection of its revenue, or other municipal 
laws, and to all judgments for such penalties. . . . From the first organiza- 
tion of the courts of the United States, nearly a century ago, it has always 
been assumed that the original jurisdiction of this court over controversies 
between a State and citizens of another State, or of a foreign country, does not 
extend to a suit by a State to recover penalties for a breach of her own municipal 

law. . . . The statute of Wisconsin, under which the State recovered 
*233 in one of her own courts the * judgment now and here sued on, 

was in the strictest sense a penal statute, imposing a penalty upon any in- 
surance company of another State, doing business in the State of Wisconsin with- 
out having deposited with the proper officer of the State a full statement of its 
property and business during the previous year. The cause of action was not any 
private injury, but solely the offence committed against the State by violating her 
law. . . . This court, therefore, cannot entertain an original action to compel 
the defendants to pay to the State of Wisconsin a sum of money in satisfaction 
of the judgment for that fine.” 

And consequently judgment was entered for the defendant on the demurrer 
that had been interposed to the declaration. 

Hans v. Louisiana, 134 U.S. 1, was an action brought in the Circuit Court 
of the United States for the Eastern District of Louisiana, against the State of 
Louisiana, by Hans, a citizen of that State, to recover the amount of certain 
coupons annexed to bonds of the State. The Circuit Court, on motion of the 
attorney general of the State, dismissed the case for want of jurisdiction. This 
court affirmed the judgment of the Circuit Court, and held that the judicial 
power of the United States did not extend to the case of a suit brought against 
a State by one of its own citizens. 

In the course of the opinion, delivered by Mr. Justice Bradley, the following 
observations were made: 

“The truth is, that the cognizance of suits and actions unknown to the law, 
and forbidden by the law, was not contemplated by the Constitution when estab- 
lishing the judicial power of the United States. Some things, undoubtedly, 
were made justiciable which were not known as such at the common law; such, 
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for example, as controversies between States as to boundary lines, and other 
questions admitting of judicial solution. And yet the case of Penn v. Lord 
Baltimore, 1 Vesey, Sen. 444, shows that some of these unusual subjects of 
litigation were not unknown to the courts even in colonial times; and several 
cases of the same general character arose under the Articles of Confederation, 
and were brought before the tribunal provided for that purpose by those articles. 
131 U. S. App. 1. The establishment of this new branch of jurisdiction 
*234 seemed to be “ necessary from the extinguishment of diplomatic relations 
between the States. Of other controversies between a State and another 
State or its citizens, which, on the settled principles of public law, are not subjects 
of judicial cognizance, this court has often declined to take jurisdiction. See 
Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 288, 289, and cases there cited.” 

The last case which we have had occasion to examine is that. of Louisiana 
v. Texas, 176 U. S. 1, 16. The case was brought before us by a bill in equity, 
filed by the State of Louisiana against the State of Texas, her Governor and 
her health officer. The bill alleged that the State of Texas had granted to its 
Governor and its health officer extensive powers over the establishment and 
maintenance of quarantines over infectious and contagious diseases; that this 
power had been exercised in a way and with a purpose to build up and benefit 
the commerce of cities in Texas, which were business rivals of the city of New 
Orleans, and prayed for a decree that neither the State of Texas, nor her 
Governor, nor her health officer, have the right, under the cover of an exercise 
of police or quarantine powers, to declare and enforce an embargo against 
interstate commerce between the State of Louisiana, or any part thereof, and 
the State of Texas, or the right to make discriminative rules affecting the State 
of Louisiana, or any part thereof, and different from and more burdensome 
than the quarantine rules and regulations applied to other States and countries ; 
and the bill asked for an injunction restraining the Texas officials from enforc- 
ing the Texas laws in the manner in which they were enforced. To this bill 
a demurrer was filed, assigning the following causes: 

“First. That this court has no jurisdiction of either the parties to or of the 
subject-matter of this suit, because it appears from the face of the bill that the 
matters complained of do not constitute, within the meaning of the Constitution 
of the United States, any controversy between the States of Louisiana and Texas. 
Second. Because the allegations of the bill show that the only issues presented by 
said bill arise between the State of Texas or her officers, and certain persons in 

the city of New Orleans, in the State of Louisiana, who were engaged in 
*235 interstate * commerce, and which do not in any manner concern the State 

of Louisiana as a corporate body or State. Third. Because such bill 
shows upon its face that this suit is in reality for and on behalf of certain 
individuals engaged in interstate commerce, and while the suit is attempted to 
be prosecuted for and in the name of the State of Louisiana, said State is in 
effect loaning its name to said individuals and is only a nominal party—the real 
parties at interest being said individuals in the city of New Orleans who are 
engaged in interstate commerce. Fourth. Because it appears from the face 
of said bill that the State of Louisiana, in her right of sovereignty, is seeking to 
maintain this suit for the redress of the supposed wrongs of her citizens in regard 
to interstate commerce, while under the constitution and laws the said State 
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possesses no such sovereignty as empowers her to bring an original suit in this 
court for such purpose. Fifth. Because it appears from the face of the bill 
that no property rights of the State of Louisiana are in any manner affected by 
the quarantine complained of, nor, is any such property right involved in this 
suit as would give this court original jurisdiction of this cause.” 

In the opinion of the court, delivered by Mr. Chief Justice Fuller, after a 
consideration of the cases hereinbefore mentioned and of others, it was said: 

“Tn order then to maintain jurisdiction of this bill of complaint, as against 
the State of Texas, it must appear that the controversy to be determined is a 
controversy arising directly between the State of Louisiana and the State of 
Texas, and not a controversy in the vindication of grievances of particular 
individuals. 

“By the Constitution the States are forbidden to enter into any treaty, 
alliance or confederation; grant letters of marque and reprisal, or, without the 
consent of Congress, ‘keep troops or ships of war in time of peace, enter into 
any agreement or compact with another State, or with a foreign power, or 
engage in war, unless actually invaded, or in such imminent danger as will not 
admit of delay.’ 

“Controversies between them arising out of public relations and inter- 
*236 course cannot be settled either by war or diplomacy, * though, with the 
consent of Congress, they may be composed by agreement. 

“In the absence of agreement it may be that a controversy might arise 
between two States for the determination of which the original jurisdiction of 
this court would be invoked, but there must be a direct issue between them, and 
the subject-matter miust be susceptible of judicial solution. And it is difficult 
to conceive of a direct issue between two States in respect of a matter where no 
effort at accommodation has been made; nor can it be conceded that it is within 
the judicial function to inquire into the motives of a state legislature in passing 
a law, or of the chief magistrate of a State in enforcing it in the exercise of his 
discretion and judgment. Public policy forbids the imputation to authorized 
official action of any other than legitimate motives. ; 

“But in Debs, Petitioner, 158 U.S. 564, involving a case in the Circuit Court, 
in which the United States had sought relief by injunction, it was observed: 
‘That while it is not the province of the Government to interfere in any mere 
matter of private controversy between individuals, or to use its great powers 
to enforce the rights of one against another, yet, whenever the wrongs com- 
plained of are such as affect the public at large, and are in respect of matters 
which by the Constitution are entrusted to the care of the nation, and concerning 
which the nation owes its duty to all the citizens of securing to them their 
common rights, then the mere fact that the Government has no pecuniary inter- 
est in the controversy is not sufficient to exclude it from the courts or prevent it 
from taking measures therein to fully discharge those constitutional duties.’ 

It is in this aspect that the bill before us is framed. Its gravamen is not 
a special and peculiar injury such as would sustain an action by a private person, 
but the State of Louisiana presents herself in the attitude of parens patric, 
trustee, guardian or representative of all her citizens. She does this from the 


point of view that the State of Texas is intentionally absolutely interdicting 


interstate commerce as respects the State of Louisiana by means of unnecessary 
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and unreasonable quarantine regulations. Inasmuch as the vindication of 
*237 the freedom of interstate * commerce is not committed to the State of 

Louisiana, and that State is not engaged in such commerce, the cause of 
action must be regarded not as involving any infringement of the powers of the 
State of Louisiana, or any special injury to her property, but as asserting that the 
State is entitled to relief in this way because the matters complained of affect her 
citizens at large. Nevertheless if the case stated is not one presenting a contro- 
versy between these States, the exercise of original jurisdiction by this court as 
against the State of Texas cannot be maintained.” 

After quoting the provisions of the statute of the State of Texas regulating 
the subject of quarantine, the Chief Justice proceeded to say: 

“Tt is not charged that this statute is invalid, nor could it be if tested by its 
terms. While it is true that the power vested in Congress to regulate commerce 
among the States is a power complete in itself, acknowledging no limitations 
other than those prescribed in the Constitution, and that where the action of the 
States in the exercise of their reserved powers comes into collision with it, the 
latter must give way, yet it is also true that quarantine laws belong to that class 
of state legislation which is valid until displaced by Congress, and that such 
legislation has been expressly recognized by the laws of the United States almost 
from the beginning of the government. . . . The complaint here, however, 
is not that the laws of Texas in respect of quarantine are invalid, but that the 
health officer, by rules and regulations framed and put in force by him there- 
under, places an embargo in fact on all interstate commerce between the State 
of Louisiana and the State of Texas, and that the Governor permits these rules 
and regulations to stand and be enforced, although he has the power to modify 
or change them. The bill is not rested merely on the ground of the imposition 
of an embargo without regard to motive, but charges that the rules and regula- 
tions are more stringent than called for by the particular exigency, and are pur- 
posely framed with the view to benefit the State of Texas, and the city of 
Galveston in particular, at the expense of the State of Louisiana, and especially 

of the city of New Orleans. 
*238 * “But in order that a controversy between States, justiciable in this 

court, can be held to exist, something more must be put forward than that 
the citizens of one State are injured by the maladministration of the laws of 
another. The States cannot make war or enter into treaties, though they may, 
with the consent of Congress, make compacts and agreements. Where there is 
no agreement, where breach might create it, a controversy between States does 
not arise unless the action complained of is state action, and acts of state officers 
in abuse or excess of their powers cannot be laid hold of as in themselves com- 
mitting one State to a distinct collision with a sister State. 

“In our judgment, this bill does not set up facts which show that the State 
of Texas has so authorized or confirmed the alleged action of her health officer 
as to make it her own, or from which it necessarily follows that the two States 
are in controversy within the meaning of the Constitution. 

“Finally, we are unable to hold that the bill may be maintained as presenting 
a case of controversy ‘between a State and citizens of another State.’ Jurisdic- 
tion over controversies of that sort does not embrace the determination of 
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political questions, and, where no controversy exists between States, it is not 
for this court to restrain the Governor of a State in the discharge of his executive 
functions in a matter lawfully confided to his discretion and judgment. Nor 
can we accept the suggestion that the bill can. be maintained as against the health 
officer alone on the theory that his conduct is in violation or in excess of a valid 
law of the State, as the remedy for that would clearly lie with the state authori- 
ties, and no refusal to fulfil their duty in that regard is set up. In truth it is 
difficult to see how on this record there could be a controversy between the 
State of Louisiana and the individual defendants without involving a contro- 
versy between the States, and such a controversy, as we have said, is not 
presented.” 

Accordingly the demurrer was sustained and bill dismissed. 

From the language of the Constitution, and from the cases in which that 
language has been considered, what principles may be derived as to the nature 
and extent of the original jurisdiction of this court in controversies between 

two or more States? 
#739. * From the language, alone considered, it might be concluded that 

whenever, and in all cases where one State may choose to make complaint 
against another, no matter whether the subject of complaint arises from the legis- 
lation of the defendant State, or from acts of its officers and agents, and no matter 
whether the nature of the injury complained of is to affect the property rights or 
the sovereign powers of the complaining State, or to affect the rights of its citi- 
zens, the jurisdiction of this court would attach. 

Chief Justice Marshall in the case of Cohens v. Virginia, 6 Wheat, 264, 
392, said: 

“The Constitution gives the Supreme Court original jurisdiction in certain 
enumerated cases, and gives it appellate jurisdiction in all others. Among those 
in which jurisdiction must be exercised in the appellate form are cases arising 
under the Constitution and laws of the United States. These provisions of the 
Constitution are equally obligatory, and are to be equally respected. If a State 
be a party, the jurisdiction of this court is original; if the case arise under a 
constitution or a law, the jurisdiction is appellate. But a case to which a State 
is a party may arise under the Constitution or a law of the United States. What 
rule is applicable to such a case? What, then, becomes the duty of the court? 
Certainly, we think, so to construe the Constitution as to give effect to both 
provisions, as far as possible to reconcile them, and not to permit their seeming 
repugnancy to destroy each other. We must endeavor so to construe them as to 
preserve the true intent and meaning of the instrument. 

- Pega cocoa ee pepe of the court is founded entirely 
templated by the Constitution he be eh f Hes ee ae 
5 sae be aS ape of the parties is everything, the 
a on ahr ae escription of cases the jurisdiction 
_the of the case, and the parties are not con- 

templated by the Constitution. In these the nature of the case is everything, the 
ee cae ot a Nene ne the Constitution declares the jurisdic- 
me eee ee aa ee ea ae to be original, and in all cases 
seems erecerible that its framer ae * Ee pina ie acusen 

s designed to include in the first class those 
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cases in which jurisdiction is given, because a State is a party; and to include in 
the second those in which jurisdiction is given, because the case arises under the 
Constitution or a law.” 

But it must be conceded that upon further consideration, in cases arising 
under different states of facts, the general language used in Cohens v. Virginia, 
has been, to some extent, modified. Thus, in the cases of New Hampshire v. 
Louisiana, and New York v. Louisiana, ut supra, jurisdiction was denied to this 
court where the cause of action belonged to private persons, who were endeavor- 
ing to use the name of one State to enforce their rights of action against another. 
Though, perhaps, it may be said that jurisdiction was really entertained, and 
that the bills were dismissed, because the court found that, under the pleadings 
and testimony, the States complainant had no interest of any kind in the 
proceedings. 

So, too, in Wisconsin v. Pelican Insurance Company, ut supra, the court 
held that, notwithstanding the action was brought by a State against the citizens 
of another State and was thus within the letter of the Constitution, yet that the 
court had a right to inquire into the nature of the case, and, when it found that 
the object of the suit was to enforce the penal laws of one State against a 
citizen of another, to refuse to exercise jurisdiction. 

In the case of Louisiana v. Texas, ut supra, the bill was dismissed because 
a controversy between the two States was not actually presented; that what was 
complained of was not any action of the State of Texas, but the alleged un- 
authorized conduct of its health officer, acting with a malevolent purpose against 
the city of New Orleans. Here again it may be observed that the court did 
not decline jurisdiction, but exercised it in holding that the facts alleged in the 
bill did not justify the court in granting the relief prayed for. 

The cases cited show that such jurisdiction has been exercised in cases 

involving boundaries and jurisdiction over lands and their inhabitants, and 
*241 in cases directly affecting the property * rights and interests of a State. 

But such cases manifestly do not cover the entire field in which such con- 
troversies may arise, and for which the Constitution has provided a remedy; and 
it would be objectionable, and, indeed, impossible, for the court to anticipate by 
definition what controversies can and what cannot be brought within the original 
jurisdiction of this court. 

An inspection of the bill discloses that the nature of the injury complained 
of is such that an adequate remedy can only be found in this court at the suit 
of the State of Missouri. It is true that no question of boundary is involved, 
nor of direct property rights belonging to the complainant State. But it must 
‘surely be conceded that, if the health and comfort of the inhabitants of a State 
are threatened, the State is the proper party to represent and defend them. If 
Missouri were an independent and sovereign State all must admit that she could 
seek a remedy by negotiation, and, that failing, by force. Diplomatic powers 
and the right to make war having been surrendered to the general government, it 
was to be expected that upon the latter would be devolved the duty of providing 
a remedy and that remedy, we think, is found in the constitutional provisions we 
are considering. 

The allegations of the bill plainly present such a case. The health and 
comfort of the large communities inhabiting those parts of the State situated 
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on the Mississippi River are not alone concerned, but contagious and typhoidal 
diseases introduced in the river communities may spread themselves throughout 
the territory of the State. Moreover substantial impairment of the health and 
prosperity of the towns and cities of the State situated on the Mississippi River, 
including its commercial metropolis, would injuriously affect the entire State. 

That suits brought by individuals, each for personal injuries, threatened or 
received, would be wholly inadequate and disproportionate remedies, requires no 
argument. 

It is further contended, in support of the demurrer, that even if the State 
of Missouri be the proper party to file such a bill, yet that the proper defendant 
is the Sanitary District of Chicago solely, and that the State of Hlinois should 
not have been made a party, and that, as to her, the demurrer ought to be 

sustained. 
*242 * Tt can scarcely be supposed, in view of the express provisions of the 

Constitution and of the cited cases, that it is claimed that the State of 
Illinois is exempt from suit because she is a sovereign State which has not con- 
sented to be sued. The contention rather seems to be that, because the matters 
complained of in the bill proceed and will continue to proceed from the acts of 
the Sanitary District of Chicago, a corporation of the State of Illinois, it therefore 
follows that the State, as such, is not interested in the question, and is improperly 
made a party. 

We are unable to see the force of this suggestion. The bill does not allege 
that the Sanitary District is acting without or in excess of lawful authority. The 
averment and the conceded facts are that the corporation is an agency of the 
State to do the very things which, according to the theory of the complainant's 
case, will result in the mischief to be apprehended. It is state action and its 
results that are complained of—this distinguishing this case from that of 
Louisiana v. Texas, where the acts sought to be restrained were alleged to be 
those of officers or functionaries proceeding in a wrongful and malevolent mis- 
application of the quarantine laws of Texas. The Sanitary District of Chicago is 
not a private corporation, formed for purposes of private gain, but a public 
corporation, whose existence and operations are wholly within the control of 
the State. 

The object of the bill is to subject this public work to judicial supervision, 
upon the allegation that the method of its construction and maintenance will 
create a continuing nuisance, dangerous to the health of a neighboring State 
and its inhabitants. Surely, in such a case, the State of Illinois would have 
a right to appear and traverse the allegations of the bill, and, having such a right, 
might properly be made a party defendant. | 

It is further contended that, even if this court has original jurisdiction of 
the subject-matter, and even if the respective States have been properly made 
parties, yet the case made out by the bill does not entitle the State of Missouri to 
the equitable relief prayed for. 

This proposition is sought to be maintained by several considerations.’ In the 
oe eee % x urged that the drawing, by artificial means, of the sewage of 

2 city 0 icago into the Mississippi River may or may not become a 
nuisance to the inhabitants, cities and towns of Missouri; that the injuries 
apprehended are merely eventual or contingent, and may, in fact, never be in- 
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flicted. Can it be gravely contended that there are no preventive remedies, by 
way of injunction or otherwise, against injuries not inflicted or experienced, 
but which would appear to be the natural result of acts of the defendant, which 
he admits or avows it to be his intention to commit? 

The bill charges that the acts of the defendants, if not restrained, will result 
in the transportation, by artificial means and through an unnatural channel, of 
large quantities of undefecated sewage daily, and of accumulated deposits in the 
harbor of Chicago and in the bed of the Illinois River, which will poison the 
water supply of the inhabitants of Missouri and injuriously affect that portion 
of the bed or soil of the Mississippi River which lies within its territory. 

In such a state of facts, admitted by the demurrer to be true, we do not 
feel it necessary to enter at large into a discussion of this part of the defendants’ 
contention, but think it sufficient to cite one or two authorities. 

Attorney General v. Jamaica Pond Aqueduct Corporation, 133 Mass. 361, 
was a proceeding in equity in the Supreme Judicial Court to enjoin the defen- 
dants from lowering the water in one of the public ponds of Massachusetts. 
It was claimed that the necessary effect of such lowering would be to impair 
the rights of the people in the use of the pond for fishing, boating and other 
lawful purposes, and to create and expose upon the shores of the pond a large 
quantity of slime, mud and offensive vegetation, detrimental to the public health. 
The defendants demurred, claiming that no case was stated which came within 
the equity jurisdiction of the court, and questioning the power of the attorney 
general, on behalf of the Commonwealth, to maintain the proceedings. Speaking 
for the court, the Chief Justice said: 

“The cases are numerous in which it has been held that the attorney general 
may maintain an information in equity to restrain a corporation exercising the 

right of eminent domain under a power delegated to it by the legislature, 
*244 from any abuse * or perversion of the powers which may create a public 

nuisance or injuriously affect or endanger the public interests,’—citing 
many cases, and proceeding: 

“The information in this case alleges not only that the defendant is doing 
acts which are ultra vires and an abuse of the power granted to it by the legis- 
lature, but also that the necessary effect of said acts will be to create a public 
nuisance. This brings the case within the established principle that the court 
has jurisdiction in equity to restrain and prevent nuisances. And when the nuis- 
ance is a public one an information by the attorney general is the appropriate 
remedy. This information, therefore, can be sustained on the ground that the 
unlawful acts of the defendant will produce a public nuisance by partially drain- 
‘ing the pond and exposing its shores, thus endangering the public health.” 

And replying to the claim that resort to equity was unnecessary, the court 
further said: 

“The defendant contends that the law furnishes a plain, adequate and 
complete remedy for this nuisance by an indictment or by proceedings under the 
statutes for the abatement of a nuisance by the board of health. Neither of 
these remedies can be invoked until a part of the mischief is done, and they 
could not, in the nature of things, restore the pond, the land and the underground 
currents to the same condition in which they now are. In other words, they 
could not remedy the whole mischief. The preventive force of a decree in 
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equity, restraining the illegal acts before any mischief is done, gives clearly a 
more efficacious and complete remedy.” 

The nature of equitable remedy in the case of public nuisances was well 
described by Mr. Justice Harlan, speaking for the court in the case of Mugler v. 
Kansas, 123 U. S. 623, 673: 

“The grounds of this jurisdiction, in cases of purpresture, as well as of 
public nuisances, is the ability of courts of equity to give a more speedy, effectual 
and permanent remedy than can be had at law. They cannot only prevent 
nuisances that are threatened, and before irreparable mischief ensues, but arrest 

or abate those in progress, and by perpetual injunction protect the public 
*245 against them in the future; whereas courts of law * can only reach exist- 

ing nuisances, leaving future acts to be the subject of new prosecutions or 
proceedings. This is a salutary jurisdiction, especially where a nuisance affects 
the health, morals or safety of the community.” 

In Coosaw Mining Co. v. South Carolina, 144 U.S. 550, it was said by this 
court, through Mr. Justice Harlan, after citing English and American cases: 

“Proceedings at law or by indictment can only reach past or present wrongs 
done by appellant, and will not adequately protect the public interests in the 
future. What the public are entitled to have is security for all time against 
illegal interference with the control by the State of the digging, mining and 
removing of phosphate rock and phosphate deposits in the bed of Coosaw River.” 

It is finally contended that, if the bill was not prematurely filed, then it was 
filed too late; that, by standing by for so long a period, the complainant was guilty 
of such laches that a court of equity will not grant relief. 

The inconsistency between these contentions is manifest, and on considera- 
tion, we are of opinion that the suggestion that the complainant’s remedy has 
been lost by delay, is not founded in fact or reason. 

In Goldsmid v. Tunbridge Wells Commissioners, L. R. 1 Eq. 161, answering 
a similar contention, it was said by Romily, M. R.: 

“If the plaintiff comes to the court and complains very early, then the evi- 
dence is that the pollution is not preceptible, it is wholly inappreciable, and you 
get evidence after evidence for the defendants, (the pollution being slight and 
perhaps only observable at some times and on some occasions,) saying you have 
no proof at all that there is any appreciable pollution, and you must wait until 
it becomes a nuisance. Then he waits for five or six years, until it is obvious 
to everybody’s sense that the pollution is considerable, and then they say ‘you 
have come too late, you have allowed this to continue on for twenty years, and 
we have acquired an easement over your property, and the right of pouring the 

sewage into it.” My opinion is that any person who has a water course 
*246 flowing through his * land, and sewage which is preceptible is brought into 

_that water course, has a right to come here to stop it; and that when the 
pollution is increasing, and gradually increasing from time to time, by the addi- 
tional quantity of sewage poured into it, the persons who allow the polluted mat- 
ter to flow into the stream are not at liberty to claim any right or prescription 
aeaiicreniins 
; “This is a matter of very great importance, and it has been suggested to me 
in argument as a matter that ought to be regarded that private interests must 
give way to public interests; that the court ought to regard what the advantage 
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to the public is, and that some little sacrifice ought to be made by private indi- 
viduals. I do not assent to that view of the law on the subject, and I apprehend 
that the observations which were quoted to me of Vice Chancellor Sir William 
Page Wood, in the Attorney General v. The Mayor of Kingston, 13 W. R. 888, 
are perfectly accurate, and that private rights are not to be interfered with. 
But my firm conviction is that in this, as in all the great, dispensations and 
operations of nature, the interests of the individuals are not only compatible 
with but identical with the interests of the public; and although in this case I 
have only to consider an injury to the private individual, the plaintiff in the 
present action, yet I believe that the injury to the public may be extremely great 
by polluting a stream which flows for a considerable distance, the water of which 
cattle are in the habit of drinking, the exhalations from which persons who 
reside on the banks must necessarily inhale, and this at a time when the atten- 
tion of the people and the court is necessarily called to the fact that the most 
scientific men who have examined the subject are unable to say whether great 
diseases among cattle and contagious diseases affecting human beings, such as 
cholera or typhus, and the like, may not in a great measure be communicated 
or aggravated by the absorption of particles of feculent matter into the system, 
which are either inappreciable or scarcely appreciable by the most minute chem- 
ical analysis. It is impossible in that state of things to say what amount of 

injury may be done by polluting even partially a stream which flows a con- 
*247 siderable distance. I am of opinion * that Mr. Goldsmid was not bound 

to remain quiet until this stream had become such a nuisance that it was 
obvious to everybody near its banks; and the result is that in my opinion he is 
entitled to a decree for an injunction to restrain the defendants from causing or 
permitting the sewage and _ other offensive matters from the town of Tunbridge 
Wells to be discharged into the Calverly Brook, or stream, in such a manner as to 
affect the waters of the brook as it flows through the plaintiff’s land.” 

This decree of the Master of the Rolls was subsequently affirmed on appeal. 
Pra iieheAnp, 349. 

Similar views prevail in Chapman v. Rochester, 110 N. Y. 273, where a 
bill was filed to enjoin the defendant city from polluting, by the discharge of 
sewage by artificial means, a natural stream flowing through his lands. 

In the opinion of the New York Court of Appeals, it was said by Danforth, 
J., after citing Goldsmid v. Tunbridge Wells: 

“In view of the principle upon which these and like decisions turn, the 
objections of the learned counsel for the defendant against the judgment appealed 
from are quite unimportant. The filth of the city does not flow naturally to the 
- lands of the plaintiff, as surface water finds its level, but is carried thither by 
artificial arrangements, prepared by the city, and for which it is responsible. 
Nor is the plaintiff estopped by acquiescence in the proceedings of the city 
in devising and carrying out its sewerage system. The principle invoked by 
the appellant has no application. It does not appear that the plaintiff in any 
way encouraged the adoption of that system, or by any act or word induced 
the city authorities to so direct the sewers that the flow from them should reach 
his premises. There is no finding to that effect, and the record contains no 
evidence. In fine, the case comes within the general rule, which gives to a 
person injured by the pollution of air or water, to the use of which, in its natural 


1312 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


condition, he is entitled, an action against the party, whether it be a natural 
person or corporation who causes that pollution.” 

Cases cited by defendants’ counsel, where injunctions were refused to aid 

in the suppression of public nuisances, were cases where the act complained 
*248 of was fully completed, and where * the nuisance was not one resulting 

from conduct repeated from day to day. Most of them were cases of pur- 
presture, and concerned permanent structures already existing when courts in 
equity were appealed to. 

The bill in this case does not assail the drainage canal as an unlawful struc- 
ture, nor aim to prevent its use as a waterway. What is sought is relief against 
the pouring of sewage and filth through it, by artificial arrangements, into the 
Mississippi River, to the detriment of the State of Missouri and her inhabitants, 
and the acts are not merely those that have been done, or which when done 
cease to operate, but acts contemplated as continually repeated from day to day. 
The relief prayed for is against not merely the creation of a nuisance but against 
its maintenance. 

Our conclusion, therefore, is that the demurrers filed by the respective 
defendants cannot be sustained. We do not wish to be understood as holding 
that, in a case like the present one, where the injuries complained of grow out 
of the prosecution of a public work, authorized by law, a court of equity ought 
to interpose by way of preliminary or interlocutory injunction, when it is denied 
by answer that there is any reasonable foundation for the charges contained in 
the bill. We are dealing with the case of a bill alleging, in explicit terms, that 
damage and irreparable injury will naturally and necessarily be occasioned by 
acts of the defendants, and where the defendants have chosen to have their rights 
disposed of, so far as the present hearing is concerned, upon the assertions of 
this bill. 

We fully agree with the contention of defendants’ counsel that it is settled 
that an injunction to restrain a nuisance will issue only in cases where the fact 
of nuisance is made out upon determinate and satisfactory evidence; that if the 
evidence be conflicting and the injury be doubtful, that conflict and doubt will be 
a ground for withholding an injunction; and that, where interposition by injunc- 
tion is sought, to restrain that which is apprehended will create a nuisance of 

which its complainant may complain, the proofs must show such a state of 
*249 facts as will manifest the danger to be real and immediate. * But such ' 
observations are not relevant to the case as it is now before us. 


The demurrers are overruled, and leave is given to the defendants to file 
answers to the bill. 


Mr. Cuter Justice Futter, with whom concurred Mr. JusticE HarLan 
and Mr. Justice Wuite, dissenting: 


Controversies between the States of this Union are made justiciable by the 
Constitution because other modes of determining them were surrendered: and 
before that jurisdiction, which is intended to supply the place of the means 
usually resorted to by independent sovereignties to terminate their differences, 


can be invoked, it must appear that the States are in direct antagonism as 
States. Clearly this bill makes out no such state of case. 
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If, however, on the case presented, it was competent for Missouri to im- 
plead the State of Illinois, the only ground on which it can be rested is to be 
found in the allegation that its Governor was about to authorize the water to be 
turned into the drainage channel. 

The Sanitary District was created by an act of the General Assembly of 
Illinois, and the only authority of the State having any control and supervision 
over the channel is that corporation. Any other control or supervision lies with 
the law-making power of the State of Illinois, and I cannot suppose that com- 
plainant seeks to coerce that. It is difficult to conceive what decree could be 
entered in this case which would bind the State of Illinois or control its action. 

The Governor, it is true, was empowered by the act to authorize the water 
to be let into the channel on the receipt of a certificate, by commissioners ap- 
pointed by him to inspect the work, that the channel was of the capacity and 
character required. This was done, and the water was let in on the day when 
the application was made to this court for leave to file the bill. The Governor 
had discharged his duty, and no official act of Illinois, as such, remained to be 

performed. 
+250 Assuming that a bill could be maintained against the Sanitary * Dis- 
trict in a proper case, I cannot agree that the State of Illinois would be 
necessary or proper party, or that this bill can be maintained against the corpora- 
tion as the case stands. 

The act complained of is not a nuisance, per se, and the injury alleged to be 
threatened is contingent. As the channel has been in operation for a year, it is 
probable that the supposed basis of complaint can now be tested. But it does not 
follow that the bill in its present shape should be retained. 

In my opinion both the demurrers should be sustained, and the bill dis- 
missed, without prejudice to a further application, as against the Sanitary 
District, if authorized by the State of Missouri. 

My brothers HarLan and Wuite concur with me in this dissent. 


State of Kansas v. State of Colorado. 


Supreme Court of the United States, 1902. 


[185 United States, 125.] 


As the remedies resorted to by independent States for the determination of controversies 
raised by collision between them were withdrawn from the States by the Constitution, a 
wide range of matters, susceptible of adjustment, and not purely political in their na- 
ture, was made justiciable by that instrument. 

Where a State on behalf of her citizens and in vindication of her alleged rights as an 

*126 individual owner files a bill against another State to obtain * relief in respect of being 

wholly deprived by the direct action of the latter of the water of a river accustomed to 
flow through and across her territory, and the consequent destruction of her property, and 
of the property of her citizens and injury to their health and comfort, the original juris- 
diction of this court may be exercised. 


1For the succeeding phase of this case see Missouri v. Illinois (200 U. S. 496), post p. 
1464,—Editor. 
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If it is a case of circumstances in which a variation between them as stated by the bill and 
those established by the evidence, might either incline the court to modify the relict or 
to grant no relief at all, the court, even though it sees that the granting of modified re- 
lief would be attended with considerable difficulty, will not support a demurrer. 

The general rule is that the truth of material and relevant matters, set forth with requisite 
precision, are admitted by demurrer, but in a case of great magnitude, involving ques- 
tions of grave and far-reaching importance, that rule will not be applied, and the case will 
be sent to issue and proofs. 


Tue State of Kansas, by leave of court, filed her bill of complaint against 
the State of Colorado on May 20, 1901, which, after stating that Kansas was 
admitted into the Union, January 29, 1861, and Colorado, August 1, 1876, 
averred: 

That the Arkansas River rises in the Rocky Mountains in the State of 
Colorado and flows through certain counties of that State, and thence across 
the line into the State of Kansas; its tributaries in Colorado have their rise and 
entire flow in that State; the length of the river therein is approximately two 
hundred and eighty miles, and the drainage area of the river and its tributaries 
approximately twenty-two thousand square miles. All of the drainage area is 
east of the summit of the Rocky Mountains and a large portion thereof in the 
mountains, where the accumulation of snow in the winter season is very great, 
the waters from the melting of which flow into the river directly and in great 
volume from early spring until August in each year. The river, after leaving 
the mountains of Colorado, proceeds in an easterly course for approximately 
two hundred miles to the west line of Kansas, and “is a navigable stream under 
the laws and departmental rules and regulations of the United States.” The 
volume of water in the bed of the river flowing from Colorado into Kansas 
formerly was and should now be, and would be, very large, but for the wrongful 
diversion of the same; said volume at its normal height in the river at the mean 

average flow for about ten months in the year being upwards of two thou- 
*127 sand cubic feet per second, while it * is much less for about two months in 

the autumn in each year. The tributaries of the river in Kansas are com- 
paratively few in number, and cannot furnish water to cause a continuous stream 
to flow in the bed of the river, except near the south line of the State, where the 
river passes into the Territory of Oklahoma. The river after entering Kansas pro- 
ceeds through certain enumerated counties thereof, and then through the Territory 
of Oklahoma, the Indian Territory and the State of Arkansas, and empties into 
the Mississippi River at the eastern boundary of that State. From Fort Gibson, in 
the Indian Territory, to the mouth of the river it is a large, navigable stream, 
and is used for the purposes of trade and commerce by vessels plying thereon. 

The length of the river in Kansas is about three hundred and ten miles ; 
its course is through a broad valley, and along its entire length in Kansas are 
alluvial deposits of great depth, amounting in the aggregate to about two million 
five hundred thousand acres, the greater part of which acreage and greater part 
of the course of the river lying in the western part of the State. The elevation of 
the bed of the river through the State of Kansas is from three thousand three hun- 
dred and fifty feet above the level of the sea at the Colorado line to one thousand 
feet above that level at the point where it enters Oklahoma. The rainfall 
in the drainage area in the western half of the State of Kansas is very light, 
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and, by reason of the porous nature of the soil throughout that area, the greater 
portion of the water so falling sinks into the earth, and but a small portion 
thereof finds its way to the river except in the event of severe and unusual 
storms. The ordinary and usual rainfall in the major portion of the valley of 
the river in Kansas is utterly inadequate to the growing and maturing of culti- 
vated crops of any kind, because the precipitation is very scanty, and does not fall 
during the growing season of the year. 

The river in its entire course through the State of Kansas has a natural 
fall of about seven and three tenths feet per mile. Its valley is composed of sand 
covered with alluvial soil, and the river and the surface soil of the bottom lands in 

Kansas are all underlaid with sand and gravel, through which the waters of 
*128 *the river have flowed from time immemorial, extending in width under the 

entire valley for its whole length throughout the State, the natural course 
and flow of the river being in and beneath the bed thereof and beneath the surface 
of the bottom lands of the entire valley of the river, that portion which flows 
beneath the surface being called the “underflow.” The “underflow” is confined to 
and is co-extensive with the valley, and varies in volume with the amount of water 
in discharge in the river. The water which flows in the river from Colorado 
into Kansas furnishes the principal and almost the entire supply of water for 
the underflow of the valley, and at its normal height the underflow is of great 
and lasting benefit to the bottom lands, both as to those which abut on the river 
and as to those which do not; and is of great benefit to the people owning and 
occupying such lands, “for that it furnishes moisture sufficient to grow ordinary 
farming crops in the absence of rainfall, and furnishes water at a moderate 
depth below the surface, for domestic use and for the watering of animals. The 
flow of the water in the riverbed is also of great value to the people in the 
vicinity by reason of the fact that the evaporation therefrom tends to cool and 
moisten the surrounding atmosphere, thereby greatly promoting the growth of 
all vegetation, enhancing the value of the lands in that vicinity, and conducing 
directly and materially to the public health and making ‘the locality habitable. 
Owing to the dryness of the climate, the cloudlessness of the sky, the high eleva- 
tion, and the prevailing winds, evaporation is rapid and great, being about sixty 
inches per annum at the east end of the river valley in Kansas, and ninety inches 
at the west line of the State. Outside of the valley in the western half of the 
State of Kansas are several million acres of arid upland and plateau upon which 
grows a sparse but valuable grass upon which cattle may feed, and upon which 
they have, in times past, in vast numbers, been fed and fattened, but the cattle 
so fed must have watering places and such watering places must be in the 
river valley. And the availability and use of said arid lands and the prosperity 

of the business of cattle feeding thereon depends entirely upon the water, its 
*129 convenience, depth, and supply, and if the surface flow of water in * the 

bed of said river be wholly cut off from the State of Kansas, then the under- 
flow will gradually diminish and run out, and the valley of the Arkansas River 
will become as arid and uninhabitable as is the upland and plateau along its course, 
since without said underflow the valley land will be unfit for cultivation, and the 
arid lands unavailable for grazing.” 

The bottom lands in the valley of the Arkansas River in Kansas “are 
practically level and rise from six to fiteen feet above the water bed of the 
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river,” and are such as are ordinarily termed “bottom lands.” Nearly all of the 
bottom lands, including those which are adjacent to the bed of the river, are 
fertile and productive, valuable for farming purposes, and well adapted to the 
growing of corn, wheat, alfalfa, rye, etc., and “all like crops, grains and grasses 
usually grown in that latitude of the United States. In addition thereto, all of 
said lands are valuable for grazing purposes and well adapted to the support of 
vast numbers of cattle, horses, sheep, and hogs.” 

More than three fourths of these Kansas bottom lands were and are occupied 
by persons owning or leasing them, and residing thereon with their families ; 
and more than two fifths, including more than two fifths of those on the river 
bank, are and have been for years in actual cultivation, with an agricultural 
population of more than fifty thousand, raising all products “common to the 
latitude and climate,’’ while numerous cities, towns and villages are situated 
on the bank of the river, including ten county seats, with an aggregate population 
of over fifty thousand. The actual value of the Arkansas bottom lands averages 
not less than twenty-five dollars an acre, provided they receive the benefits 
arising from the natural and normal flow of the water of the river, but that by 
reason of the wrongful acts of the State of Colorado the value of the lands 
“has shrunk many millions of dollars, which has been a direct loss to the citizens 
of the State of Kansas, and to the taxable wealth, and to the revenues of 
the State of Kansas and to the school system of the State as hereinafter set 
forth.” 

The bill further averred that all of the bottom lands were originally part 

of the public domain of the United States, and that the State became enti- 
*130  tled, on admission, for school purposes, to * sections sixteen and thirty-six 

of each township, some of which sections were situated within the valley, 
and a number of them adjoined the bed of the stream. That under the act of 
Congress of March 3, 1863, there was granted to the State practically all of the 
odd-numbered sections of land in the valley lying north of a line four miles south 
of the north line of township twenty-six, and the grant included all the territory 
of the Arkansas valley west of Wichita, being four fifths of the valley; that all 
the requirements of the act of Congress were complied with prior to 1874 by 
the State and by the Atchison, Topeka and Santa Fé Railroad Company, and 
the title in fee simple had been conveyed to the State and by the State to the 
railroad company and others, being not less than nine hundred thousand acres, 
a large portion of which abutted upon the river; that the even-numbered sections 
had been at all times subject to entry and have been taken and occupied by 
settlers under the land laws. 

Prior to the admission of Kansas there were many settlers and residents in 
the valley, occupying and holding lands there, more particularly along the line 
of the Santa Fé trail, which followed the river from the present site of the city 
of Hutchinson to the west line of the State, and during the years 1869, 1870 and 
1871, the entire Arkansas valley, from the south line of the State to the city of 
Great Bend, was taken and occupied by actual settlers, who subsequently acquired 
title to the lands under the United States, the State, and the railroad company; 
while the other valley lands from Great Bend to the west line of Kansas were 
taken up between 1872 and 1884, and have been since occupied by settlers and 
purchasers from the State and company. All of the lands of the valley have 
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been thus occupied, held and owned by the original settlers and their grantees, 
who have continuously held and owned all riparian and other rights in any way 
appertaining in or belonging to the lands. 

The bill further averred that under an act of Congress of March 2, 1889, 
certain lots were transferred to the State of Kansas, and had been since used 

for the maintenance of a soldiers’ home thereon, in accordance with the 
*131 provisions of the * act; that these lands consisted of one hundred and 

twenty-six and fifty-six one hundredths acres of bottom lands of the valley, 
adjoining and abutting on the bed of the river, and were fertile and well adapted 
to the raising of fruits, grains and vegetables when supplied with moisture, but 
that the value thereof depended entirely on the flow of water in the bed of the 
river and on the underflow beneath the land. That the State was and had been 
during its entire ownership of the tract using a large portion of the same for rais- 
ing grains, fruits, vegetables and grasses thereon for the needs of the institution, 
and as the owner was and had been since 1889 “‘entitled to the full, free and 
natural flow of all waters which naturally would flow in said river and beneath 
said land; and the rights of the State thereto are prior and superior to any right 
or claim of the State of Colorado accruing, acquired or established subsequent 
to said date.” 

It was also alleged that since 1885 the State of Kansas had been the owner 
of six hundred and forty acres situated in Reno County, on which it had erected 
a large institution for the purposes of an industrial reformatory, and that the 
greater portion of the lands were used for farming purposes in connection with 
the institution, and the production of grain, vegetables, etc., for its needs; that 
the lands are bottom lands in the valley of the Arkansas, furnished with moisture 
sufficient for the growing of crops thereon solely from the underflow of the river, 
the rainfall in ordinary seasons being entirely inadequate; and that the title 
of the State’s grantors dated from 1873. And “by reason of the foregoing, the 
State of Kansas is entitled to the full natural flow of the water of the Arkansas 
River in its accustomed place and at its normal height and in its natural volume 
underneath all of the said reformatory lands. The rights of the State thereto 
relate back to May 19, 1873, and are prior and superior to any right or claim 
of the State of Colorado accruing, acquired or established subsequent to said 
date.” 

The bill further averred that the constitution of the State of Colorado pro- 

vided in sections five and six of article sixteen as follows: 
e132 “Sec. 5. The water of every natural stream not heretofore * appro- 
priated within the State of Colorado is hereby declared tobe the property 
of the public, and the same is dedicated to the uses of the people of the 
State subject to appropriation as hereinafter provided. 

“Sec. 6. The right to divert unappropriated waters of any natural stream 
for beneficial uses shall never be denied. Priority of appropriation shall give 
the better right as between those using the water for the same purpose; but 
when the waters of any natural stream are not sufficient for the service of all those 
desiring the use of the same, those using the water for domestic purposes shail 
have the preference over those claiming for any other purpose, and these using 
the water for agricultural purposes shall have the preference over those using the 
same for manufacturing purposes.” 
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That the legislature of Colorado has from time to time passed numerous 
laws purporting to authorize the diversion of water from the Arkansas River 
and its tributaries, in that State, for uses and purposes other than domestic; 
“more particularly for the purpose of irrigating arid and waste lands for agri- 
cultural purposes in said State.” That in and by its laws and through its officers 
and courts Colorado has assumed “to grant to divers persons, firms and cor- 
porations the right and authority to divert the waters of the Arkansas River 
and its tributaries in Colorado from their natural channels, and to cause said 
waters to flow into and through canals and ditches constructed for the purpose, 
extending great distances away from the natural channels of said streams, and 
to store said waters and to empty the same upon high arid lands, not riparian 
to said streams, where large portions of such waters are lost from evaporation, 
and the remainder sinks into the earth, as a result of which, all of said waters 
are forever lost to such streams and are thus and thereby prevented from flowing 
into or through the State of Kansas.” 

That in pursuance of the constitutional provisions and the statutes of Colo- 
rado, many persons, firms and corporations claim to have acquired rights to divert 
water from the river and its tributaries for the purpose of irrigating arid, non- 

riparian lands in that State, each of them owning one or more ditches or 
*133 canals, some being of great capacity and many miles in length. * And 

many of these persons, firms and corporations “have constructed great 
reservoirs within which to store, and in which are stored for use, vast quantities 
of the water of said streams before using it for the purpose of irrigation.” 

That these ditch owners and the State of Colorado are now diverting the 
waters flowing in the bed of the Arkansas River and its tributaries, and carrying 
them to great distances from their natural courses, and discharging them for 
agricultural purposes on “arid and non-riparian lands, where such waters are 
wholly lost to such streams and to the State of Kansas and its inhabitants. That 
such diversion is carried to such an extent that no water flows in the bed of 
said river from the State of Colorado into the State of Kansas during the 
annual growing season, and the underflow of said river in Kansas is diminishing | 
and continuing to diminish, and if the said diversion continues to increase, the 
bottom lands of said valley will be injured to an enormous extent, and a large 
portion thereof will be utterly ruined and will become deserted and be a part 
of an arid desert.” 

That the State of Colorado, through its laws, legislatures, officers and agents, 
assumes to authorize canal and ditch owners to take, carry away, and so use the 
waters of the streams, and to regulate and control the distribution thereof to 
landowners for irrigation purposes; that other canals and ditches for the irriga- 
tion of arid, non-riparian lands are contemplated, and the extension of branches 
and laterals; that this system is being continuously carried on in the drainage 
area of the Arkansas valley, and that unless restrained therefrom Colorado will 
grant additional rights for the construction of other canals and ditches sufficient 
to divert all the water in the river so that none will flow into Kansas. 

That Colorado has since 1890 constructed and owns and manages a great 
canal for diverting water of the Arkansas River from its channel, and using 
it on arid, non-riparian lands, so that it will not return to or again flow in the 
river; and the State permits its agents to divert into said canal water to the 
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*134 amount of seven hundred and fifty-six and twenty-eight one * hundredths 
cubic feet per second, which is approximately the natural flow of the river 
at the place of the diversion. 

That the water so diverted is sold by the State of Colorado to persons own- 
ing lands in the vicinity and is used by such owners in irrigating arid, non-riparian 
lands, when but for the diversion it would flow into Kansas and through said 
valley. 

That the State of Colorado is threatening to build, and will build unless 
restrained, other similar canals with the intention of diverting other large quanti- 
ties of water from the river, and irrigating other arid, non-riparian lands, and the 
legislature of that State has authorized their construction; and the State of 
Colorado also intends to, and will, unless restrained, extend its existing canal 
and build branches and laterals. 

That Colorado has by legislation appropriated large sums of money for the 
construction of reservoirs for the storage of water from the streams tributary 
to the Arkansas River, and provided for the control thereof, and the sale of 
the waters so stored for the irrigation of arid lands, non-riparian to the streams 
from which the waters are taken. That the State has constructed and is using 
four of such reservoirs holding vast quantities of water which would otherwise 
flow into the State of Kansas; and by reason of the use of those waters no 
portion thereof is permitted to return to its natural channel or flow in the river. 
That the State of Colorado is now preparing to construct, and intends to con- 
struct, and, unless restrained, will construct, at various points along the river 
and its tributaries, vast reservoirs in which to further store and hold the 
natural and flood waters of said stream; “and it is the intention and expectation 
of said State so to store and withhold and divert from the channel of said river 
all of the water thereof.” That surveys for these reservoirs had been made and 
plans and specifications were being prepared for their construction, and the 
State is preparing to enter on the construction thereof. That if these reservoirs 
are so constructed by Colorado vast and enormous quantities of water which 
would otherwise flow into the State of Kansas will be taken and held and 
sold and used for the irrigation of arid and non-riparian lands not now irrigated, 

and will be forever lost to the river and the State of Kansas, which will 
*135 cause in * Kansas in said valley a vast and ruinous decline in agriculture, 

and great diminution of the wealth and revenues of the State, and in its 
population and prosperity. 

Complainant charged the facts to be “that it is the intention of the State 
of Colorado to divert absolutely all of the water that does, can or might flow down 
the Arkansas River into the State of Kansas, so that all of the water shall be 
used in the State of Colorado, and none whatever, either above or below the 
surface, that may by any possibility be utilized, shall cross the line into the 
State of Kansas, all to the great profit and advantage of the State of Colorado; 
and to the great damage and injury of the State of Kansas.” 

It was further stated that when the Territory of Kansas was organized in 
1854 it extended from its present eastern boundary to the summit of the Rocky 
Mountains, and all of the present drainage area of the Arkansas River in Colo- 
rado was then included therein, and during all of the period from then to the 
organization of the State of Kansas the water of the river was wholly unappro- 
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priated, and the common law and the riparian rights herein claimed extended over 
the whole of the Arkansas valley and to the summits of the Rocky Mountains, 
and had for many years prior thereto. That by reason of the prior settlement. 
occupation and title of the inhabitants of Kansas upon and to the lands situated 
in the valley of said river, including those upon its banks, Kansas and the 
owners of land in the valley acquired, and now have the right to the uninter- 
rupted and unimpeded flow of all the waters of the river into and across the 
State of Kansas; which rights accrued prior to any of the diversions by or in 
Colorado, and prior to the accruing of any of the rights claimed by that State, 
or by persons, firms or corporations therein now taking water from the river or 
its tributaries. 

The bill further averred that the State of Colorado and the various persons, 
firms and corporations engaged in taking waters from the river and its tributaries 
under and in pursuance of authority granted by the State of Colorado, have by so 

doing wrongfully, illegally and unlawfully diverted the water from the 
*136 accustomed channel across the State of Kansas, and have * greatly dam- 

aged and irreparably injured the State of Kansas and its inhabitants. 
That by reason of such diversion the fertility of all the valley lands in Kansas, 
including those on the river banks as well as others, has been greatly diminished, 
and the crops, trees and vegetation have languished and declined, and in many 
places perished, and wells which should furnish water for domestic use and 
animals have become dry. That these damages are the proximate and necessary 
result of the diversion of the waters, and that such damage amounts to vast 
sums annually, which damages have increased year by year for the past ten years, 
substantially in proportion as the diversion of the waters in the State of Colo- 
rado has increased. 

It was also stated that by reason of the diversion of the waters as described, 
during the summer season and the dry portion of the year, the bed of the river 
in Kansas above the city of Wichita becomes practically, and oftentimes wholly 
dry, and because of the natural features of the territory through which the 
stream passes, which are set forth, the channel becomes filled up and great 
damage is inflicted at times of sudden and excessive rain fall in Kansas or sud- 
den and excessive melting of snows in Colorado. 

That the property of complainant, situated on the banks of the river and 
used for the purposes of a soldiers’ home, has been greatly damaged and specially 
injured by reason of the diversion of the water, which would otherwise flow by 
and underneath the said tract of land, and unless the natural and normal flow 
is restored the value of the property will be entirely destroyed. And that the 
same is true of complainant’s property used for the purposes of a state industrial 
reformatory. 

The bill further averred that a large number of irrigation canals and ditches, 
now wrongfully used in diverting the waters of the Arkansas River and its 
tributaries from their accustomed channels in Colorado, are owned and oper- 
ated by domestic corporations organized for that purpose under the laws of 
Colorado with limited periods of existence and that if Colorado be not restrained 
from doing so she will grant extensions of the charters now held, and also 
8 grant other and new charters to corporations organized for the purpose of 

137 unlawfully and wrongfully * diverting and using said waters for irrigation: 
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purposes, all to the irreparable injury of the State of Kansas and its 
inhabitants. 

The bill then prayed “that a decree may be entered prohibiting, enjoinng 
and restraining the State of Colorado from granting, issuing, or permitting to 
be granted or issued hereafter, any charter, license, permit or authority to any per- 
son, firm or corporation for the diversion of any of the waters of the Arkansas 
River or of any of its tributaries from their natural beds, courses and channels 
within the State of Colorado, except for domestic use; and from granting to any 
person, firm or corporation any right to extend or enlarge any of the canals or 
ditches now existing; or to construct and operate any other canals, ditches, 
branches, laterals or reservoirs in addition to those heretofore constructed and. 
now in use in said State.” 

“That the said State of Colorado may be prohibited, enjoined, and restrained, 
as a State, from itself constructing, owning, or operating, either directly or in- 
directly, any canal or ditch whereby the waters of said river, or any of its tribu- 
taries, shall be diverted from their natural courses and channels; and from 
constructing, owning, operating or using any reservoir for the storage of the 
waters of said river, or any of its tributaries, for purposes of irrigation.” 

“That the said State of Colorado may be prohibited, enjoined and re- 
’ strained from granting to any person, firm or corporation any extension of any 
charter, license, permit, or authority, of any kind or nature whatsoever, for the 
diversion of any of said waters from said river or its tributaries for irrigation 
purposes, or for the continuance of such diversion thereof after the charter, 
license, permit or authority theretofore granted for that purpose shall have ex- 
pired.” 

And for general relief. 

Thereupon, October 15, 1901, the State of Colorado, by leave, filed its de- 
murrer to the bill of complaint, assigning the following causes: 

“First. That this court has no jurisdiction of either the parties to or the 

subject matter of this suit because it appears on the face of said bill of 
*138 complaint that the matters set forth * therein do not constitute, within the 

meaning of the Constitution of the United States, any controversy between 
the State of Kansas and the State of Colorado. 

“Second. Because the allegations of said bill show that the issues presented 
by said bill arise, if at all, between the State of Kansas and certain private cor- 
porations and certain persons in the State of Colorado who are not made par- 
ties herein and which matters so stated, if true, do not concern the State of 
Colorado as a corporate body or State. 

“Third. Because said bill shows upon its face that this ‘suit is in reality 
for and on behalf of certain individuals who reside in the said State of Kansas 
on the banks of the Arkansas River and that although the said suit is attempted 
to be prosecuted for and in the name of the State of Kansas, said State is in 
fact loaning its name to said individuals and is only a nominal party to said 
suit and that the real parties in interest are the said private parties and persons 
residing in said State. 

“Fourth. Because it appears from the face of said bill that the State of 
Kansas in her right of sovereignty is seeking to maintain this suit for the re- 
dress of the supposed wrongs of certain private citizens of said State while 


1322 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


under the Constitution of the United States and the laws enacted thereunder, 
said State possesses no such sovereignty as empowers it to bring an original 
suit in this court for such purposes. 

“Fifth. Because it appears upon the face of said bill of complaint that no 
property rights of the State of Kansas are in any manner affected by the matters 
alleged in said bill of complaint; nor is there any such property right involved 
in this suit as would give this court original jurisdiction of this cause. 

“Sixth. Because it appears from the fact of said bill of complaint that the 
acts complained of are not done by the State of Colorado or under its authority, 
but by certain private corporations and individuals against whom relief is sought 
and who are not made parties herein. 

“Seventh. The bill is multifarious in this, to wit; that thereby the State of 
Kansas seeks to determine the claims of the State of Kansas as a riparian owner 

against the claims of the State of Colorado as an appropriator of water; 
*139 the claims of the State * of Kansas as a riparian owner against the separate 

and several claims of numerous undisclosed Colorado appropriators of 
water; the separate and severable claims of various disclosed and undisclosed 
riparian claimants in Kansas against the claims of the State of Colorado as an 
appropriator of water; and the separate and severable claims of various disclosed 
and undisclosed riparian claimants in Kansas against the separate and severable 
claims of numerous undisclosed Colorado appropriators; and otherwise, as is 
apparent from the bill. 

“Fighth. Because the acts and injuries complained of consist of the exer- 
cise of rights and the appropriation of water upon the national domain in con- 
formity with and by virtue of divers acts of Congress in relation thereto. 

“Ninth. Because the constitution of the State of Colorado declaring public 
property in the waters of its natural streams and sanctioning the right of appro- 
priation was enacted pursuant to national authority and ratified thereby at the 
time of admission of the State into the Union. 

“Tenth. Said bill of complaint is in other respects uncertain, informal and 
insufficient and does not state facts sufficient to entitle the State of Kansas to the 
equitable relief prayed for.” 


, The demurrer was set down for argument, and duly argued February 24 and 
25, 1902. 


Mr. A. A. Goddard and Mr. Eugene F. Ware for the State of Kansas. 
Mr. S. S. Ashbaugh was on their brief. 


Mr. Luther M. Goddard, Mr. Platt Rogers and Mr. Charles S. Thomas 
for the State of Colorado. Mr. Charles C. Post and Mr. Henry A. Dubbs were 
on their brief. 


Mr. CuHleF Justice FuLter, after stating the case, delivered the opinion 
of the court. 


The original jurisdiction of this court over “controversies between two or 

more States” was declared by the judiciary act of 1789 to be exclusive, as in its 
nature it necessarily must be. 

*140 Reference to the language of the Constitution providing for * its exer- 

cise, to its historical origin, to the decisions of this court in which the sub- 

ject has received: consideration, which was made at leneth in Missouri v. Illinois, 


STATE OF KANSAS V. STATE OF COLORADO 1323 


180, U. S. 208, demonstrates the comprehensiveness, the importance and the 
gravity of this grant of power, and the sagacious foresight of those by whom it 
was framed. By the first clause of section 10 of article I of the Constitution it 
was provided that “No State shall enter into any treaty, alliance, or confedera- 
tion ;” and by the third clause that “No State shall, without the consent of Con- 
gress, . . . keep troops, or ships of war in time of peace, enter into any 
agreement or compact with another State, or with a foreign power, or engage in 
war, unless actually invaded, or in such imminent danger as will not admit of 
delay.” 

Treaties, alliances and confederations were thus wholly prohibited, and 
Judge Tucker in his Appendix to Blackstone (vol. 1, p. 310) found the distinc- 
tion between them and “agreements or compacts” mentioned in the third clause, 
in the fact that the former related “ordinarily to subjects of great national mag- 
nitude and importance, and are often perpetual, or made for a considerable 
period of time,” but agreements or compacts concerned “transitory or local af- 
fairs, or such as cannot possibly affect any other interest but that of the parties.” 
But Mr. Justice Story thought this an unsatisfactory exposition, and that the 
language of the first clause might be more plausibly interpreted “to apply to 
treaties of a political character, such as treaties of alliance for purposes of peace 
and war; and treaties of confederation, in which the parties are leagued for mu- 
tual government, political codperation, and the exercise of political sovereignty ; 
and treaties of cession of sovereignty, or conferring internal political jurisdiction, 
or external political dependence, or general commercial privileges ;’ while compacts 
and agreements might be very properly applied “to such as regarded what might 
be deemed mere private rights of sovereignty; such as questions of boundaries; 
interests in land situate in the territory of each other; and other internal regu- 
lations for the mutual comfort and convenience of States bordering on each 

other.” 2 Story, Const. §§ 1402, 1403; Louisiana v. Texas, 176 U. S. 1. 
*141 Undoubtedly as remarked by Mr. Justice Bradley in Hans * v. Louis- 

tana, 134 U.S. 1, 15, the Constitution made some things justiciable, “which 
were not known as such at the common law; such, for example, as controversies 
between States as to boundary lines, and other questions admitting of judicial 
solution.” And as the remedies resorted to by independent States for the deter- 
mination of controversies raised by collision between them were withdrawn from 
the States by the Constitution, a wide range of matters, susceptible of adjustment, 
and not purely political in their nature, was made justiciable by that instrument. 

In Missouri v. Illinois and The Sanitary District of Chicago, 180 U. S. 208, 
it was alleged that an artificial channel or drain constructed by the sanitary dis- 
trict for purposes of sewerage under authority derived from the State of Illi- 
nois, created a continuing nuisance dangerous to the health of the people of the 
State of Missouri, and the bill charged that the acts of defendants, if not re- 
strained, would result in poisoning the water supply of the inhabitants of Mis- 
souri, and in injuriously affecting that portion of the bed of the Mississippi 
River lying within its territory. In disposing of a demurrer to the bill, numer- 
ous cases involving the exercise of original jurisdiction by this court were ex- 
amined, and the court, speaking through Mr. Justice Shiras, said: “The cases 
cited show that such jurisdiction has been exercised in cases involving boundaries 
and jurisdiction over lands and their inhabitants, and in cases directly affecting 
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the property rights and interests of a State. But such cases manifestly do not 
cover the entire field in which such controversies may arise, and for which the 
Constitution has provided a remedy; and it would be objectionable, and, indeed, 
impossible, for the court to anticipate by definition what controversies can and 
what cannot be brought within the original jurisdiction of this court. An inspec- 
tion of the bill discloses that the nature of the injury complained of is such that 
an adequate remedy can only be found in this court at the suit of the State of 
Missouri. It is true that no question of boundary is involved, nor of direct 
property rights belonging to the complainant State, but it must surely be con- 

ceded that, if the health and comfort of the inhabitants of a State are 
*142 threatened, the * State is the proper party to represent and defend them. 

If Missouri were an independent and sovereign State all must admit that 
she could seek a remedy by negotiation, and, that failing, by force. Diplomatic 
powers and the right to make war having been surrendered to the general govern- 
ment, it was to be expected that upon the latter would be devolved the duty of 
providing a remedy and that remedy, we think, is found in the constitutional pro- 
visions we are considering. The allegations of the bill plainly present such a case. 
The health and comfort of the large communities inhabiting those parts of the 
State situated on the Mississippi River are not alone concerned, but contagious 
and typhoidal diseases introduced in the river communities may spread themselves 
throughout the territory of the State. Moreover substantial impairment of the 
health and prosperity of the towns and cities of the State situated on the Mis- 
sissippi River, including its commercial metropolis, would injuriously affect the 
entire State. That suits brought by individuals, each for personal injuries, 
threatened or received, would be wholly inadequate and disproportionate reme- 
dies, requires no argument.” 

As will be perceived, the court there ruled that the mere fact that a State 
had no pecuniary interest in the controversy, would not defeat the original juris- 
diction of this court, which might be invoked by the State as parens patriae, 
trustee, guardian or representative of all or a considerable portion of its citizens; 
and that the threatened pollution of the waters of a river flowing between States, 
under the authority of one of them, thereby putting the health and comfort of 
the citizens of the other in jeopardy, presented a cause of action justiciable under 
the Constitution. 

In the case before us, the State of Kansas files her bill as representing and 
on behalf of her citizens, as well as in vindication of her alleged rights as an in- 
dividual owner, and seeks relief in respect of being deprived of the waters of the 
river accustomed to flow through and across the State, and the consequent de- 
struction of the property of herself and of her citizens and injury to their health 
and comfort. The action complained of is state action and not the action of 

state officers in abuse or excess of their powers. 
*143 cane State of Colorado contends that, as a sovereign and independent 

State, she is justified, if her geographical situation and material welfare 
demand it in her judgment, in consuming for beneficial purposes all the waters 
within her boundaries ; and that as the sources of the Arkansas River are in Colo- 
rado, she may absolutely and wholly deprive Kansas and her citizens of any use 
of or share in the waters of that river. She says that she occupies toward the 
State of Kansas the same position that foreign States occupy toward each other, 
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although she admits that the Constitution does not contemplate that controversies 
between members of the United States may be settled by reprisal or force of arms, 
and that to secure the orderly adjustment of such differences, power was lodged in 
this court to hear and determine them. The rule of decision, however, it is con- 
tended, is the rule which controls foreign and independent States in their rela- 
tions to each other; that by the law of Nations the primary and absolute right of 
a State is self-preservation; that the improvement of her revenues, arts, agricul- 
ture and commerce are incontrovertible rights of sovereignty; that she has 
dominion over all things within her territory, including all bodies of water, 
standing or running, within her boundary lines; that the moral obligations of 
a State to observe the demands of comity cannot be made the subject of con- 
troversy between States; and that only those controversies are justiciable in this 
court which, prior to the Union, would have been just cause for reprisal by the 
complaining State, and that, according to international law, reprisal can only be 
made when a positive wrong has been inflicted or rights stricti juris withheld. 

But when one of our States complains of the infliction of such wrong or the 
deprivation of such rights by another State, how shall the existence of cause of 
complaint be ascertained, and be accommodated if well founded? The States 
of this Union cannot make war upon each other. They cannot “grant letters of 
marque and reprisal.” They cannot make reprisal on each other by embargo. 
They cannot enter upon diplomatic relations and make treaties. 

As Mr. Justice Baldwin remarked in Rhode Island v. Massachusetts: 

*144 *“Bound hand and foot by the prohibitions of the Constitution, a com- 

plaining State can neither treat, agree, nor fight with its adversary, without 

the consent of Congress; a resort to the judicial power is the only means left for 

legally adjusting, or persuading a State which has possession of disputed territory, 

to enter into an agreement or compact, relating to a controverted boundary. 

Few, if any, will be made, when it is left to the pleasure of the State in possession ; 

but when it is known that some tribunal can decide on the right, it is most prob- 
able that controversies will be settled by compact.” 12 Pet. 657, 726. 

“War,” said Mr. Justice Johnson, “is a suit prosecuted by the sword; and 
where the question to be decided is one of original claim to territory, grants of 
soil made flagrante bello by the party that fails, can only derive validity from 
treaty stipulations.” Harcourt v. Gaillard, 12 Wheat 523, 528. 

The publicists suggests as just causes of war, defence; recovery of one’s 
own; and punishment of an enemy. But as between States of this Union, who 
can determine what would be a just cause of war? 

Comity demanded that navigable rivers should be free, and therefore the 
freedom of the Mississippi, the Rhine, the Scheldt, the Danube, the St. Lawrence, 
the Amazon, and other rivers has been at different times secured by treaty; 
but if a State of this Union deprives another State of its rights in a navigable 
stream, and Congress has not regulated the subject, as no treaty can be made 
between them, how is the matter to be adjusted? 

Applying the principles settled in previous cases, we have no special diff- 
culty with the bare question whether facts might not exist which would justify 
our interposition, while the manifest importance of the case and the necessity of 
the ascertainment of all the facts before the propositions of law can be satisfac- 
torily dealt with, lead us to the conclusion that the cause should go to issue and 
proofs before final decision. 
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The pursuit of this course, on occasion, is thus referred to by Mr. Danieil 
(p. 542): “The court sometimes declines to decide a doubtful question of title 
on demurrer; in which case, the demurrer will be overruled without preju- 
*145 dice to any question. * A demurrer may also be overruled, with liberty to 
the defendant to insist upon the same defense by answer, if the allegations of 
the bill are such that the case ought not to be decided without an answer being 
put in. . . . A demurrer will lie wherever it is clear that, taking the charges 
in the bill to be true, the bill would be dismissed at the hearing; but it must be 
founded on this: that it is an absolute, certain, and clear proposition that it would 
be so; for if it is a case of circumstances, in which a minute variation between 
them as stated by the bill, and those established by the evidence, may, either in- 
cline the court to modify the relief or to grant no relief at all, the court, although 
it sees that the granting the modified relief at the hearing will be attended with 
considerable difficulty, will not support a demurrer.” ; 

Without subjecting the bill to a minute criticism, we think its averments 
sufficient to present the question as to the power of one State of the Union to 
wholly deprive another of the benefit of water from a river rising in the former 
and, by nature, flowing into and through the latter, and that, therefore, this court, 
speaking broadly, has jurisdiction. 

We do not pause to consider the scope of the relief which it might be pos- 
sible to accord on such a bill. Doubtless the specific prayers of this bill are 
in many respects open to objection, but there is a prayer for general relief, and 
under that, such appropriate decree as the facts might be found to justify, 
could be entered, if consistent with the case made by the bill, and not inconsistent 
with the specific prayers in whole or in part, if that were also essential. Tayloe 
v. Merchants’ Insurance Company, 9 How. 390, 406; Daniell, Ch. Pr. (4th 
Am. ed.) 380. 

Advancing from the preliminary inquiry, other propositions of law are urged 
as fatal to relief, most of which, perhaps all, are dependent on the actual facts. 
The general rule is that the truth of material and relevant matters, set forth 
with requisite precision, are admitted by the demurrer, but in a case of this 
magnitude, involving questions of so grave and far-reaching importance, it does 

not seem to us wise to apply that rule, and we must decline to do so. 
*146 The gravamen of the bill is that the State of Colorado, acting * directly 

herself, as well as through private persons thereto licensed, is depriving 
and threatening to deprive the State of Kansas and its inhabitants of all the water 
heretofore accustomed to flow in the Arkansas River through its channel on the 
surface, and through a subterranean course, across the State of Kansas; that this 
is threatened not only by the impounding, and the use of the water at the river’s 
source, but as it flows after reaching the river. Injury, it is averred, is being, 
and would be, thereby inflicted on the State of Kansas as an indidividual owner, 
and on all the inhabitants of the State, and especially on the inhabitants of that 
part of the State lying in the Arkansas valley. The injury is asserted to be 
threatened, and as being wrought, in respect of lands located on the banks of 
the river; lands lying on the line of a subterranean flow; and lands lying some 
distance from the river, either above or below ground, but dependent on the 
river for a supply of water. And it is insisted that Colorado in doing this is 
violating the fundamental principle that one must use his own so as not to de- 
stroy the legal rights of another. 


STATE OF TENNESSEE V. STATE OF VIRGINIA £327 
| 


The State of Kansas appeals to the rule of the common law that owners 
of lands on the banks of a river are entitled to the continual flow of the stream, 
and while she concedes that this rule has been modified in the Western States 
so that flowing water may be appropriated to mining purposes and for the re- 
clamation of arid lands, and the doctrine of prior appropriation obtains, yet 
she says that that modification has not gone so far as to justify the destruction 
of the rights of other States and their inhabitants altogether; and that the acts 
of Congress of 1866 and subsequently, while recognizing the prior appropria- 
tion of water as in contravention of the common law rule as to a continuous 
flow, have not attempted to recognize it as rightful to that extent. In other 
words, Kansas contends that Colorado cannot absolutely destroy her rights, 
and seeks some mode of accommodation as between them, while she further in- 
sists that she occupies, for reasons given, the position of a prior appropriator 

herself, if put to that contention as between her and Colorado. 
*147 Sitting, as it were, as an international, as well as a domestic * tribunal, 

we apply Federal law, state law, and international law, as the exigencies of 
the particular case may demand, and we are unwilling, in this case, to proceed on 
the mere technical admissions made by the demurrer. Nor do we regard it as 
necessary, whatever imperfections a close analysis of the pending bill may disclose 
to compel its amendment at this stage of the litigation. We think proof should be 
made as to whether Colorado is herself actually threatening to wholly exhaust 
the flow of the Arkansas River in Kansas; whether what is described in the bill 
as the “underflow” is a subterranean stream flowing in a known and defined chan- 
nel, and not merely water percolating through the strata below; whether cer- 
tain persons, firms, and corporations in Colorado must be made parties thereto; 
what lands in Kansas are actually situated on the banks of the river, and what, 
either in Colorado or Kansas, are absolutely dependent on water therefrom; 
the extent of the watershed or the drainage area of the Arkansas River; the 
possibilities of the maintenance of a sustained flow through the control of flood 
waters; in short, the circumstances, a variation in which might induce the court 
to either grant, modify, or deny the relief sought or any part thereof. 

The result is that in view of the intricate questions arising on the record, 
we are constrained to forbear proceeding until all the facts are before us on 
the evidence. | 


Demurrer overruled, without prejudice to any question, and leave to answer. 


Mr. Justice Gray did not hear the argument, and took no part in the 
decision." 


State of Tennessee v. State of Virginia. 
Supreme Court of the United States, 1903. 
[190 United States, 64.] 


Report of commissioners appointed to ascertain, retrace, re-mark and reéstablish the real, 
certain and true boundary line between the States of Tennessee and Virginia from 
White Top Mountain to Cumberland Gap confirmed. 


1For the final phase of this case see Kansas v. Colorado (206 U. S. 46), post p. 1525.— 
Editor. 
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A compact having been entered into by the States of Tennessee and Virginia expressed in 
concurrent laws of said States which received the consent of Congress, this court 
modifies the line delineated in the report of the commissioners as to so much thereof as 
is affected thereby, and that portion of the line is determined, fixed and established in 
accordance with such compact. 

The commissioners having ascertained and recommended the straight line from the end of 
the “diamond-marked” compact line of 1801-1803 to the corner of the States of North 
Carolina and Tennessee as the true boundary line between the States of Virginia and 
Tennessee between those two points, this court approves and adopts such recom- 
mendation. 


Tue proceedings appear in the decree of the court. 


Mr. Charles T. Cates, Jr., attorney general of the State of Tennessee, for 
complainant. 


Mr. William A. Anderson, attorney general of the State of Virginia, for de- 
fendant. 


Mr. CuHieF JUSTICE FULLER announced the decree of the court. 

This cause came on to be heard on May 18, 1903, on the proceedings hereto- 
fore had herein, and upon the report of William C. Hodgkins, James B. Baylor 
and Andrew H. Buchanan, commissioners appointed by the decretal order herein 
of April 30, 1900, to ascertain, retrace, re-mark and reestablish the real, certain 
and true boundary line between the States of Tennessee and Virginia, as actu- 

ally run and located from White Top Mountain to Cumberland Gap, under 
*65 proceedings had between * the two States in 1801-1803, and as adjudged 

and decreed by this court in its decree of April 3, 1893, in a certain 
original case in equity, wherein the State of Virginia was complainant and the 
State of Tennessee was defendant; which report is annexed hereto and made 
part hereof. 

And it appearing to the court that said report was filed in this court on the 
Sth day of January, 1903, and that the same is unexcepted to by either party 
in any respect; therefore, upon the motion of the State of Tennessee, by her 
Attorney General, and of the State of Virginia, by her Attorney General, it is 
ordered that said report be, and the same is hereby, in all things confirmed. 

It is thereupon ordered, adjudged and decreed that the real, certain and true 
boundary line between the States of Tennessee and Virginia, as actually run 
and located under the compact and proceedings had between the two States in 
1801-1803, and as adjudged by this court on the third day of April, 1893, in said 
original cause in equity, wherein the State of Virginia was complainant and the 
State of Tennessee was defendant as aforesaid, was at the institution of this 
suit, and now is, except as hereinafter shown, as described and delineated in 
said report filed herein on January 5, 1903, as aforesaid. 

And it further appearing to the court, and it being so admitted by both 
parties, that since the institution of this suit and the decretal order of April 30, 
1900, as aforesaid, a compact was entered into by the States of Tennessee and 
Virginia, expressed in the concurrent laws of said States, namely, the act of the 
general assembly of Tennessee, approved January 28, 1901, entitled “An act to 
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cede to the State of Virginia a certain narrow strip of territory belonging to 
the State of Tennessee, lying between the northern boundary line of the city of 
Bristol, in the county of Sullivan, and the southern boundary line of the city of 
Bristol, in the County of Washington, State of Virginia, being the northern half 
of Main street, of the said two cities,” and the reciprocal act of the general assem- 
bly of Virginia approved February 9, 1901, entitled “An act to accept the cession 

by the State of Tennessee to the State of Virginia, of a certain narrow 
*66 strip of territory claimed as belonging to * the State of Tennessee, and 

described as lying between the northern boundary line of the city ,of 
Bristol, in the county of Sullivan, State of Tennessee, and the southern boundary 
line of the city of Bristol, in the county of Washington, State of Virginia, being 
the northern half of the Main street of the said two cities.” 

And it further appearing that said compact received the consent of the 
Congress of the United States by joint resolution approved March 3, 1901, as 
follows: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That a recent compact or agreement having 
been made by and between the States of Tennessee and Virginia, whereby the 
State of Tennessee, by an act of its legislature approved January twenty-eighth, 
nineteen hundred and one, ceded to the State of Virginia certain territory specifi- 
cally described in said act and being the northern half of the main street be- 
tween the cities of Bristol, Virginia, and Bristol, Tennessee, and the State of 
Virginia, by act of its general assembly, approved February ninth, nineteen 
hundred and one, having accepted said cession of the State of Tennessee, the 
consent of Congress is hereby given to said contract or agreement between said 
States fixing the boundary line between said States as shown by said acts re- 
ferred to, and the same is hereby ratified.” 

And said commissioners, in their said report, having ascertained and rec- 
ommended the straight line from the end of the “diamond-marked” or com- 
pact line of 1801-1803 to the corner of the States of North Carolina and Ten- 
nessee as the true boundary line between the States of Virginia and Tennessee 
between those two points, the court, approving said recommendation and finding 
of said commissioners, doth adopt the same. 

And the court, being of opinion that it is proper to recognize the line so 
established by said last-mentioned compact of 1901 as the real, certain, and 
true interstate boundary line within and between said two cities, and to definitely 

determine and fix in this cause what is the real, true and certain boundary 
*67 line between said States throughout the entire length thereof * from the 

corner of the States of North Carolina and Tennessee, on Pond Mountain, 
to the corner of Virginia and Kentucky, at Cumberland Gap, doth therefore 
adjudge, order, and decree that the entire real, certain, and true boundary line 
between the States of Tennessee and Virginia is the line described and de- 
lineated in said report filed herein on January 5, 1903, modified as to so much 
of said line as lies between the two cities of Bristol, by the aforesaid compact 
of 1901 between the two States, and as so described, delineated, and modified 
said boundary line from the said North Carolina corner to the eastern end of 
the compact line of 1801-1803, known as the “diamond-marked”’ line, and thence 
to Cumberland Gap, is hereby determined, fixed, and established. 
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It is further ordered, adjudged and decreed that the compensation and ex- 
penses of the commissioners and the expenditures attendant upon the discharge 
of their duties be, and they are hereby, allowed at the several sums set forth 
in their report, as hereinbefore confirmed, and that said charges and expenses, 
together with all the costs of this suit to be taxed, be equally divided between 
the parties hereto. 

Is is further ordered that the clerk of this court do, at the proper charges 
of the parties to this cause, deliver fifty printed copies of this decree including 
said report to the Attorney General of each of said States. 

The report of the commissioners, filed January 5, 1903, is as follows: 


To the Honorable the Chief Justice and Associate Justices of the Supreme Court 
of the United States: 


Your commissioners, appointed by the decree of this honorable court, dated 
April 30, 1900, to ascertain, retrace, re-mark and reéstablish the boundary line 
established between the States of Virginia and Tennessee, by the compact of 
1803, which was actually run and located under proceedings had by the two 
States in 1801-1803, and was then marked with five chops in the shape of a 
diamond, and which ran from White Top Mountain to Cumberland Gap, respect- 

fully represent that they have completed the duties assigned to them by 
*68 the said * decree of April 30, 1900, that they have retraced and re- 
marked the said boundary line as originally run and marked with five 
chops in the shape of a diamond in the year 1802, and that for the better 
securing of the same they have placed upon the said line, besides other durable 
marks, monuments of cut limestone four and a half feet long and seven inches 
square on top, with V’s cut on their north faces and T’s on their south faces, 
set three and a half feet in the ground, conveniently located as hereinafter more 
fully described, so that the citizens of each State and others, by reasonable dili- 
gence, may readily find the true location of said boundary; all of which is more 
particularly set forth in the detailed report of their operations, which your com- 
missioners, herewith beg to submit, together with two maps explanatory of the 
same, a list of the several permanent monuments and other durable marks, and 
a complete bill of costs and charges. And your commissioners further pray that 
this honorable court accept and confirm this report; that the line as marked on 
the ground by said commissioners in the years 1901 and 1902 be declared to be 
the real, certain and true boundary between the States of Tennessee and Vir- 
ginia ; that your commissioners be allowed their expenses and reasonable charges. 
for their own services in these premises, as shown on the bill of costs which 
forms a part of this report; and finally that your commissioners be discharged 
from further proceedings in these premises. 
WiLLt1AM C. Hopcxins, _[SEAL.] 
Commissioner. 
James B. Baytor, [ SEAL. ] 
Commissioner. 
ANDREW H. BucHANAN, [SEAL.] 
Commissioner. 
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Detailed report of the operations of the commission appointed by the Supreme 
Court of the United States, April 30, 1900, to retrace and re-mark the 
boundary line between the States of Tennessee and Virginia. 


At the date of the above decree and for several months thereafter the 

*69 State of Virginia had no funds available for the proceedings * ordered by 

the court, and none could be had until there could be a session of the state 

legislature to make the needed appropriation. It was therefore necessary for 

your commissioners to seek an extension of the time within which they might 

make their report and upon the motion of the Attorney General of Virginia an 
extension was granted until the next term of court. 

At a session of the General Assembly of Virginia, held in the winter of 
1900-1901, the sum of five thousand dollars was appropriated for the purpose 
of paying Virginia’s share of the expenses of this boundary survey. 

The Tennessee legislature had previously made a like appropriation. 

Your commissioners therefore made preparations for beginning the exe- 
cution of their duties under your decree of April 30, 1900, as early in the season 
of 1901 as the weather conditions should permit. 

The commission held its first meeting at Washington, D. C., on May 16, 
1901, and organized by choosing William C. Hodgkins, of the State of Massa- 
chusetts, as chairman; James B. Baylor, of the State of Virginia, as secretary, and 
Andrew H. Buchanan, of the State of Tennessee, as treasurer. 

At this meeting there was a full discussion of the problem presented and 
of the method of work which might be most suitable under all the conditions. 
Arrangements were also made for procuring the necessary camp outfit and sup- 
plies. 

Through the courtesy of the Superintendent of the U. S. Coast and 
Geodetic Survey, your commissioners were able to procure from that bureau, 
without charge, not only the outfit of tents and camp furniture required for 
the shelter and comfort of the party, but also the valuable instruments needed 
for the survey. 

This relieved the States of Tennessee and Virginia of a considerable ex- 
pense which would otherwise have been unavoidable. The two States were 
spared another heavy item of expense by the fact that each of your commis- 
sioners is a civil engineer and entirely familiar with work of this nature. It 

was, therefore, unnecessary to follow the usual course of employing 
*70  * engineers or surveyors to carry out the field-work under the direction 

of the commissioners. Instead of that, your commissioners themselves 
conducted all the field-work, hiring only such rodmen, axemen, etc., as were 
necessary from time to time. By such methods and by exercising rigid economy 
in all of their expenditures, your commissioners have been able to complete the 
entire work, including the setting of cut-stone monuments, and also including 
the amount charged for their own remuneration, for the sum of $9475.99, which 
is but little more than the amount charged to the State of Virginia alone by the 
joint commission of 1858-1859. 

It having been decided at the first meeting of the commission that the most 
convenient place for beginning field operations would be the city of Bristol, which 
is located directly upon the boundary line, the commission adjourned to that 
place. 
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Field-work was begun on May 22, 1901, with the examination of a portion 
of the line east of Bristol, where a number of trees were found which bore the 
marks of the surveys of 1802 and 1858-’59. As there has been considerable con- 
troversy and conflicting testimony in regard to the nature of these old marks, 
it may be well to show by diagrams and photographs the actual arrangement and 
appearance of those of both years, as well as of the somewhat different mark 
which was used for the present re-marking by your commissioners. 


1802. 1859. 1902. 


While the marks made in 1858~-’59 are still numerous in forested areas and 
are generally easily distinguishable, those made in 1802 are becoming scarce and 
sometimes are barely discernible when found. 
Vial * This is shown in the accompanying photograph of a large white- 
oak tree, upon which the marks of 185859 can readily be traced, while 
only three of those made in 1802 can be distinguished and those with difficulty. 
The marks of 1802 were apparently made with a small and light hatchet and on 
many trees which have a thick and rough bark the hatchet does not seem to have 
reached the wood and in such cases the gradual exfoliation of the bark has often 
nearly or entirely obliterated the mark. Where the wood was wounded a small 
burr has formed which can nearly always be recognized, but cuts which did not 
completely penetrate the bark have sometimes disappeared. 

The marks left by the survey of 1858-59 were found of very great value 
as guides to the older “diamond” marks of 1802. Both marks were often found 
on the same tree and it was a rare occurrence to find the diamond mark without 
the mark of 1859, either above or below it. In fact, it was very soon noticed 
that the mere fact of finding the mark of 1858-59 either above or below the’ 
normal position on a tree was an almost certain indication that a diamond mark 
had been found there at the date of the later marking, even though, through the 
action of time and the elements, all vestiges of it may now have disappeared. 
Since the date of the last survey, very many marked trees have been destroyed 
through various agencies, especially since the more rapid development of this 
section in recent years has caused a greater demand for lumber, and in some 
places the trees bearing the old marks are so far apart and the marks themselves 
are so faint that great trouble and delay would often have been experienced in 
the search for these old marks had it not been for the aid afforded by the marks 
of 1858-59, which always proved reliable guides by which to find the older 
marks. 

In this connection it may not be inappropriate for your commissioners to 
state that they everywhere found that the joint commission of 1859 did its work 
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in a careful and conscientious manner, and that they believe its line, as marked 
on the growing timber, is identical with that marked by the joint com- 

*72 mission * of 1802, and that full credence should be given to statements 
of fact in the report of that survey. 

From a point about a mile and a quarter east of Bristol, the line was traced 
without difficulty, other than that due to the broken nature of the country 
traversed, as far as the beginning of what is commonly known as the Denton 
Valley offset. 

At this point occurs the greatest and most remarkable irregularity in the 
whole course of this line, there being a deflection from the direct course of 66° 
10’ for a distance of 8715.6 feet. The portion of the boundary east of the 
offset is further north than that west of the offset, so that the deflection is ta 
the south in going westward from the eastern end of the line, the direction in 
which it was originally run out, or to the north in working eastward from Bristol, 
as was done in fhe present survey for reasons of convenience. In either case, 
the deflection is to the left hand; but it is not the same in each case, as the two 
portions of the line east and west of the offset are not exactly parallel to each 
other. This difference of direction amounts to 1° 30’ as shown on the map of 
the line accompanying this report. 

Owing to the long controversy over this offset and the persistent assertions 
of certain parties that marked timber would be found on the eastern prolonga- 
tion of the portion of the line extending from Bristol to Denton’s Valley, if the 
same were run out, your commissioner felt obliged, in order to settle the question 
for all time, to run out this line and make a careful search for marked timber 
along its course. This was accordingly done, and a careful examination of the 
timber on each side of the transit line was made as the work progressed; but 
with only negative results. 

Although several weeks were spent in running this line across the series 
of very rough and heavily timbered mountains lying between Denton’s Valley 
and Pond Mountain, near the corner of North Carolina, and although every 
story brought to the commissioners by people interested in the result was care- 
fully examined, your commissioners were utterly unable to find or to have 
pointed out to them one authentic mark of the line of 1802, either on this line 

or anywhere in its vicinity. 
713 * On the other hand, the “offset line” and the portion of the line 
running eastward from, the offset to the vicinity of the White Top Moun- 
tain were found well marked; both the 1802 and the 1858~’59 marks were found 
at frequent intervals. 

In order to be assured that these marks were authentic, blocks were cut 
from several of these trees, at different points on said offset line, and the ages 
of the marks were determined by counting the rings of the annual growth. These 
tests showed that the marks were of the supposed age. The ages of the most 
important marks were verified by the U. S. Bureau of Forestry. As was found 
in 1858-’59 the marking of the timber ceased (or began) on a comparatively 
low eminence, known as Burnt Hill, which from the neighboring heights of 
White Top or of Pond Mountain seems to be in the bottom of a hollow. 

The apparent discrepancy between this situation and the language of the 
report of the joint commission of 1802, which reads—‘‘Beginning on the summit 
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of the mountain generally known as the White Top Mountain,” etc., has led some 
to suppose that the line should be extended further east, to the summit of the 
so-called “divide” or watershed between the tributaries of the Holston and 
New Rivers. 

There seems, however, nothing to support this theory except the somewhat 
hazy idea that the eastern end or point of beginning of this line ought to be on a 
summit. 

As a matter of fact, the actual end of the line on Burnt Hill is on quite 
as much of a summit as if it had been on the “divide,” which in this place is 
so low and flat as to be scarcely perceptible as an elevation of any importance. 
It certainly could never be supposed to be the summit of White Top Mountain, 
which towers far above it, its huge, dome-like bulk filling the northeastern 
horizon. 

No marked trees of 1802 or of 1858-59 could be found east of Burnt Hill, 
though the line was produced through heavy timber of original growth to the 
“divide” and careful search was made for them. The same condition was found 
in 1859, as reported by the commission of that year. A point which that com- 

mission seems to have overlooked is the important fact that the eastern 
*74 end of the marked line at Burnt Hill is almost * exactly in line between the 

corner of North Carolina, on Pond Mountain, and the summit of White 
Top Mountain. What more likely than that the commissioners of 1802, who 
agreed to lay out a line equally distant from the older lines, known as Walker’s 
and Henderson’s and beginning on the summit of the mountain generally known 
as the White Top Mountain, should begin at the point where the Walker line 
reached the northwestern corner of North Carolina, and where accordingly the 
jurisdiction of Tennessee should begin, and run thence in the direction of the most 
important peak to the northward and eastward until they reached the desired mid- 
dle point between the lines of Walker and Henderson, and from that point started 
on their westerly course. It is hard to understand why they should have omitted 
to mark this part of their line; but this small bit of boundary, extending from 
the northeast corner of Tennessee to the northwest corner of North Carolina, 
seems to have been somewhat overlooked in more recent proceedings. Your 
commissioners respectfully recommend that the straight line between these two 
points be declared to be the boundary, believing, as they do in the absence of 
any marks to the contrary, that this was the original and true line. All of this 
section is composed of very rugged and densely wooded mountains with but 
a scanty population. 

The progress of the work in this mountainous and almost inaccessible region 
was delayed not only by the nature of the country and by the fact that in this 
very worst part of the whole line it was necessary to run out these two indepen- 
dent lines, doubling the labor to be expended, but also by the unfortunately rainy 
weather which was experienced. The frequent and heavy rains often stopped 
field-work, washed the few roads so badly that they became almost impossible 
and raised the streams so high that sometimes for days at a time it was impossible 
to ford them. 

It was not until September 21 that your commissioners were able to close 
work in the White Top region and return to Bristol to start westward from that 
place toward Cumberland Gap. 
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For the remainder of the season, however, both the weather and the 
*75 nature of the country were much more favorable for * field operations and 
excellent progress was made, though it was impossible to entirely complete 

the work before the approach of winter. 

So far as the portion of the boundary passing through the central part of 
the city of Bristol is concerned, the labors of your Commissioners were fore- 
stalled by a special act of the General Assembly of the State of Tennessee, 
approved January twenty-eighth, nineteen hundred and one, ceding to the State 
of Virginia the northern half of the main street of the two cities. The General 
Assembly of Virginia accepted the cession by an act approved February ninth, 
nineteen hundred and one, and the action of the two legislatures was subse- 
quently ratified by the Congress and approved by the President of the United 
States, March third, nineteen hundred and one. This cession covers, however, 
but a small part of the boundary, extending only from the northwest corner of 
the old town of Bristol on the west to the western boundary of the Bristol 
cemetery on the east. As it is important to guard against the possible renewal 
of this long-standing controversy, and as the town is already extending beyond 
the above limits, it was deemed proper to mark the old diamond line by monu- 
ments, just as if there had been no legal change in the boundary for this short 
distance. But your commissioners regret to report that they have been unable 
to reach a unanimous conclusion in regard to the true location of the said diamond 
line within and near the above limits. 

Commissioners Hodgkins and Buchanan, after careful study of all the evi- 
dence of record and after diligent examination of the ground, are of the opinion 
that the said diamond line of 1802-1803 runs from monument No. 25, near the 
first marked tree east of Bristol, in a straight line, to monument No. 26, on the 
western boundary of the Bristol cemetery and on the north line of Main or State 
street; thence along the northern line of said Main or State street to “a planted 
stone in the edge of a field formerly owned by Z. L. Burson, being the northwest 

corner of the corporate territory of the old town of Bristol,’ referred to 
*76 in the act of cession, supra; and thence in a straight * line to monument 

No. 28 in the fork of the main road and near the first marked trees west 
of Bristol. 

Commissioner Baylor, on the other hand, after equally careful consideration 
of all the evidence of record and diligent examination of the ground, is of the 
opinion that the said diamond line of 1802-1803 runs from monument No. 25, 
near the first marked tree east of Bristol, in a straight line to monument No. 27, 
situated just outside of the wall of the Bristol cemetery and on the middle line 
of Main or State street as it runs west from this point; and thence in a straight 
line along the middle of Main or State street to monument No. 28, near the 
center of the fork of the main road, and near the first marked trees of 1858-59, 
west of Bristol. 

The said line, running through the center of Main or State street, is just 
30 feet south of monument No. 26 on the north property line of Main or State 
street, outside the western wall of Bristol cemetery. 

Westward from Bristol, the boundary was retraced without difficulty by 
the marked trees, just as in the previous work to the eastward. 

Only one marked deviation from the general course of the line was en- 
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countered during the remainder of the season. This was on the property formerly 
known as the Hickman place, in the vicinity of the village of Bloomingdale, 
Tennessee. 

Here the line was found to have a deflection of 8° 30’ to the right, or north, 
for the distance of 3161.8 feet. From the western end of this offset, the line 
resumed its general westerly course, and so continued until the end of the work 
of that year. As the season advanced, it became evident that even under the 
most favorable conditions it would be impossible to complete the survey without 
working far into the winter, which on many accounts was undesirable. 

The Attorneys General of the two States therefore joined in a request for a 
further extension of time within which your commissioners might file their re- 
port, and this honorable court thereupon extended that time until the opening 

of the October term, 1902. 
“IE The field operations for the season of 1901 were closed at the * end 
of October, at which time the survey had been extended to the Clinch 
River, 43 miles east of Cumberland Gap, the total length of boundary retraced 
being 70 miles, besides 16 miles of trail line run on the extension of the “straight 
line’ from Denton’s Valley to Pond Mountain. 

Before the opening of field-work for the season—1902, a complaint reached 
your commissioners from a citizen of Johnson County, Tennessee, supposed to 
be reliable, to the effect that interested parties were interfering with the marks 
placed on the line the previous year, and that in some cases at least the monu- 
ments had not been properly placed by the persons employed for that purpose. 

Although these statements seem scarcely credible, in view of the general 
interest taken in the work by the inhabitants, your commissioners thought it best 
to investigate the matter and to satisfy themselves by personal inspection that 
the monuments had remained undisturbed in their proper places. 

This was accordingly done at the outset of the season’s work and it was 
ascertained that the stories of falsification of the marking were without any 
foundation of fact, that all of the monuments between the northeast corner of 
Tennessee and Bristol had been properly set and that none of them had been 
disturbed. 

These preliminary operations occupied the time from June 23 to July 4, 
on which your day your commissioners returned to Bristol. After placing some 
additional monuments on the old line in and near Bristol, they proceeded to: 
Gate City, Virginia, where the camp outfit had been stored at the close of work 
in the preceding autumn, and at once went into camp at Robinett, Tennessee, 
west of the North fork of Clinch River. 

The survey of the boundary line was resumed at the point where it had 
been suspended the year before, at the crossing of Clinch River near Church’s 
Ford. 

From this point to Cumberland Gap the line crosses a succession of mountains 
and valleys, with comparatively little level or cleared land. Little difficulty was 

experienced in tracing the line in this part of its course, the marked trees 
*78 being generally found at frequent intervals. The line preserved its * gen- 

eral course as before, except that two deflections to the northward were 
found which were similar to that found the year before near Bloomingdale. 

The first of these occurred on the mountain called Wallen’s Ridge, where 
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the line made a deflection of 19° to the north before reaching the summit, and 
kept that course for a distance of 4643.7 feet before resuming its usual direction. 
There were numerous trees with both the 1802 and 1859 marks on this deflected 
line. 

The final deflection of 4° 10’ to the north for a distance of 6503.3 feet began 
at the “old furnace road’ near Station Creek, less than three miles from the 
west end of the line on Cumberland Mountain. From the western end of this 
offset the line runs straight to the terminus. 

There has been considerable controversy and litigation over these last three 
miles of the boundary and a number of witnesses have testified in the case of 
Virginia Ag’t Tennessee, Supreme Court, U. S., Oct. term, 1891, that there were 
none of the marks of the previous surveys remaining between Station Creek 
and the summit of Cumberland Mountain, owing to the destruction of the timber 
in that area during the military operations of the Civil War. 

Your commissioners were able to find, however, three trees well marked 
with the mark of the 1859 survey, and at least one of these bore evidence in 
the position of this mark that an old diamond mark was formerly visible above it. 

These marked trees were found on the east and west part of the line west 
of the offset and are in excellent alignment, and settled beyond the possibility 
of doubt the location of this part of the boundary, and hence the short remaining 
distance to the summit of Cumberland Mountain. This line passes near and 
a little south of the old mill several times referred to in the case above cited, 
and thence across the Union Railroad station, leaving most of the town of Cum- 
berland Gap in Tennessee. The summit of Cumberland Mountain was reached 
on Saturday, August 23d, 1902, and on the following Monday the field-work of 

the survey was completed and the camp outfit was packed and shipped to 
*79 Washington. Your commissioners then * separated, Professor Buchanan 

returned to his home at Lebanon, Tennessee, to work up his field-notes ; 
and Mr. Hodgkins to Washington to attend to business of the commission and 
to draft a report of its operation; while Mr. Baylor remained on the ground until 
September 13, superintending the placing of monuments along the part of the 
line surveyed in 1902. 

In conclusion, your commissioners state that they have found the duties 
imposed upon them by your instructions often arduous and exacting and that 
the survey just completed proved far more laborious and was attended by 
greater hardships than any of them had anticipated, but that they have never- 
theless given the same careful attention to every part of it and that they believe 
it to be correct throughout. 


List of Monuments of Cut Limestone and Other Durable Marks, as Hereinafter 
More Fully Described. 


(1)—At northeast corner of Tennessee, at Burnt Hill. 

(2)—On summit of Flat Spring Ridge. 

(3)—On Valley Creek road, on John Toliver place. 

(4)—On road from Laurel River to White Top Mountain near an old mill. 

(5)—On road up Laurel River, near a double ford. 

On summit of Iron Mountain, near the north end of the rocky bluff, a cairn 
of rocks was erected. 
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(6)—At eastern foot Holston Mountain, a short distance from Beaver 
Dam Creek, and the Virginia and Carolina Railway. 

Coast and Geodetic Survey triangulation station “Damascus” on summit 

US 
of Holston Mountain, a stone marked ++ 
cs 

(7)—On Rockhouse Branch road in the valley, on Mary Nealy place. 

(8)—On road from Barron Railway station to New Shady road, cut-stone 
monument of 1858-’59. 

(9)—In woods, north of New Shady road where the line changes its course 
to south 23° 50’ west (mag.) a marked deflection from the general course of the 

line. 
*80 * (10)—On the New Shady road, where this deflected line crosses it. 
(11)—In woods, on Little Mountain, west of Cox Creek, where this 
bearing of 23° 50’ west (mag.) ends, and the line resumes its general course to 
the westward. 

(12)—On road just north of cross-road leading to Thomas Denton place. 

(13)—On road on hill on C. D. Short place. 

(14)—On road on east bank of the South fork Holston River, cut-stone 
monument of 1858-’59. 

(15)—On hill in George Garrett’s cow lot, west and north of South fork 
Holston River. 

(16)—On road to King’s mill, near John Buckly house. 

(17)—On road to King’s mill, via Thomas place. 

(18)-—On summit of open hill east of Painter place, concrete monument. 

(19)—On road running east of Painter house. 

(20)—On road running west of Painter house, cut-stone monument of 
1858-59. 

(21)—On road through woods west of Painter property. 

(22)—On summit of first high ridge east of Paperville road. 

(23)—On Paperville road, at Jones place. 

(24)—On road west of Carmack house. 

(25)—On Booher place near first marked tree, (of 1858-59) east of Bristol. 

(26)—On north property line of the main street of Bristol outside the 
western wall of the cemetery. Commissioner Baylor does not consider this a 
part of the true line. 

(27)—Outside the street wall of the Bristol cemetery, at the point where 
the average center line of main street intersects said wall. Commissioners 
Hodgkins and Buchanan do not consider this a point on the boundary. 

A stone post in the edge of a field, formerly owned by *Z. Io. Burson, at 
the northwest corner of the old corporate territory of the old town of Bristol. 
Commissioner Baylor does not consider this a point on the boundary. 

(28)—In the fork of the main road, west of the town of Bristol. 
*81 * (29)—On road to Bristol, east of Worley place. 
(30)—On road to Bristol, west of Worley place. 
Coast and Geodetic Survey triangulation station “Dunn” on summit of ridge, 
US 
on old Dunn place stone marked ++ 
cs 
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(31)—On Dishner Valley road. 

(32)—On road to Bristol, east of Gum Spring. 

(33)—On road to Bristol, near Tallman house. 

(34)—On road in valley, west of old abandoned railway bed. 

(35)—On Scott road. 

(36)—On road west of Akard place. 

(37)—On road near Jackson place. 

(38)—On Boozey Creek road. 

(39)—On road to Hilton ford, cut-stone monument 1858-59. 

(40)—On Timbertree road. 

(41)—Between two roads just east of Gate City road. 

(42)—In woods, west of Gate City road, where there is a deflection of 
8° 30’ to the right, or north, from the general course of the line, on old Hickman 
place. 

(43)—In woods northeast of Bloomingdale, where this 8° 30° deflection from 
the general course of the line ends, in going westward, and line resumes its 
general course. 

(44)—On road to Bloomingdale. 

(45)—On Wall Gap road. 

(46)—On road up ravine. 

(47)—On Carter Valley road. 

(48)—On Gate City and Kingsport road, cut-stone monument of 1858~’59. 

Coast and Geodetic Survey triangulation station “Cloud” on bluff of North 

US 
Holston River, stone marked ++ 
cs 

(49)—On east bank of North Holston River. 

(50)—On road on west bank of North Holston River. 

(51)—At cross-roads on Stanley Valley road, cut-stone monument of 1858- 
es 

(52)—On Stanley Valley road, on hill at turn in road. 
*82 * (53)—On Cameron Post-office road. 

(54)—On Stanley Vallet[y] road south of barn of N. J. Bussell, cut- 
stone monument of 1858~’59. 

(55)—On Stanley Valley road, cut-stone monument of 1858-59. 

(56)—On road which runs across Opossum Ridge. 

(57)—On Moore’s Gap road. 

(58)—On Caney Valley road. 

(59)—On Little Poor Valley road, south of Mary Field house. 

(60)—On Poor Valley road, cut-stone monument of 1858~’59. 

On summit of Clinch Mountain cairn of rocks erected, a few feet south of 
the Coast and Geodetic Survey triangulation station “Wildcat,” which station 

US 
marked with + cut in sandstone rock. 
cs 

(61)—On Clinch Valley road. 

(62)—On road on east bank of Clinch River, above Church’s ford. 

(63)—On road at Jane Bagley’s house. 
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On summit of open hill east of Fisher Valley road line crosses solid rock. 
Small hole drilled in it, with T cut south of hole, and V north of it. 

(64)—On Fisher Valley road. 

On summit of high ridge, east of Robinett line crosses solid rock. Small 
hole drilled in it, with V cut on north side of hole, and T on south of it. 

(65)—On road at Robinett. 

On side of ridge at east edge of woods line crosses rock. Small hole drilled 
in it, with V cut on north side of hole and T on south of it. 

On summit of Newman’s Ridge line crosses rock similarly marked. 

(66)—On Rogersville and Jonesvile road. 

(67)—On Little Creek Road. 

(68)—On Sneedville and Black Water Salt Works road. 

(69)—On Black Water Valley road, near J. Mullen’s house. Coast 

*83 and Geodetic Survey triangulation station “Powell,” on * summit of 
US 
Powell Mountain, large sandstone rock marked -+ 
cs 

(70)—On Mulberry Gap and Wallen Creek road, near large poplar. 

(71)—Near junction of Mulberry Gap and Jonesville roads. 

(72)—On east face of Wallen Ridge, on edge of trail over ridge, where 
there is a deflection to the right, or north, of 19° from the general course of the 
line. 

On summit of Wallen Ridge line crosses large sandstone rock. Small hole 
cut in it with V cut north of hole and T south of it. 

(73)-—On west face of Wallen Ridge, in open field, on the boundary fence 
of Mollie Thompson and J. W. Moore, where this deflection of 19° from the 
general course of the line ends, in going westward, and line resumes its general 
course. 

(74)—On road east of Powell River, and north of Welch or Baldwin ford. 

On rock bluff west of Powell River, a small hole was cut with V north of 
this hole and T. south of it. 

(75)—On Powell River and Sneedville road, on hill west of Powell River 
rough stone monument with V cut on north face and T on south face. 

(76)—On Powell River and Sneedville road. 

(77)—On Martin Creek road. 

(78)—On Low Hollow road. 

(79)—On Four Mile Creek road. 

(80)—On Bayles’ Mill road. 

(81)—On Ball’s Mill road. 

Coast and Geodetic Survey triangulation station “Minter,” on summit of 
hill, near gate and fence corner. 

(83)—On road south of Jacob Estep’s house. 

(84)-—-On East Machine Branch road. 

(85)—On West Machine Branch road. 

(&86)—On Dicktown road. 

(87)—On Mud Hollow Hole road, near large limestone spring. 

(88)—On Hoskins’ Valley road, near large limestone spring. 
*84 * (89)—On George Souther’s saw mill road. 
(90)—On Louisville and Nashville Railway, near Brook’s crossing. 
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(91)—On old iron-works road, where there is a deflection of 4° 10’ to the 
right, or north, from the general course of the line. 

(92)—On Station Creek road. 

(93)—On east side of Poor Valley Ridge, where this deflection of 4° 10’ 
from the general course of the line ends, in going westward, and line resumes 
its general course. 

(94)—On Cumberland Gap and Virginia road, east of Cumberland Gap. 

(95)—On small hill just east of road connecting Cumberland Gap with 
Old Virginia and Cumberland Gap road, in the edge of the old town park. 

(96)—On the side of open hill facing south, about 214 squares east of 
the Tazewell and Kentucky road, at Cumberland Gap. 

(97)—On west side of Tazewell and Kentucky road, and just east of 
woolen factory at Cumberland Gap. . 

(98)—At foot of Cumberland Mountain, west of the Union Railway station, 
and in line with the south edge of the south chimney of said Union Railway 
station. 

(99)—On summit of Cumberland Mountain. The monument of cut lime- 
stone has “V” and “T” cut on its adjacent vertical faces, and ‘‘Corner” cut on 
its top. Its base is set in cement and broken rock with one diagonal running east 
and west. The summit of the sandstone ledge was blasted in order to set this 
monument. 

In addition to the cut-stone monuments and other durable marks, your 
commissioners marked with six chops, thus :— 


\ 7 


the trees on and within ten feet of this line on each side. 


*85 * Your commissioners unanimously agree in recommending that the 

rights of individuals having claims or titles to lands on either side of said 
boundary line, as ascertained, re-marked, and reestablished by your commis- 
sioners, shall not in consequence thereof in anywise be prejudiced or affected, 
where said individuals have paid their taxes, in good faith, in the wrong State. 


WILLIAM C. Hopcxins, _‘[SEAL.] 
Commissioner. 

James B. Baytor, [ SEAL. ] 
Commissioner. 

ANDREW H. BucHANAN, [SEAL.] 
Commissioner. 
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OcrToBeER 13, 1902. 
Report of the Treasurer of the Tennessee and Virgima Boundary Commission. 


To the Honorable the Chief Justice and the Associate Justices of the Supreme 

Court of the United States: 

The treasurer of the commission appointed by the decree of this honorable 
court, dated April 30, 1900, to reéstablish the boundary between the States of 
Virginia and Tennessee, herewith submits the abstracts of the monthly expendi- 
tures of the entire work—ten in number—beginning May, 1901, and ending 
September, 1902, as follows: 


ING ue e aye l OO Lets Pee ste aoc asiiokt ee anes Peer east Pele aos aeoreee $ 384.05 
UR LOR 628 ci iivat cael bo, 0) lee pias Coe Panne pene eNeat aN URINE ENT Crna Tk 1083.75 
ING Ra LY PN OUD 6 oes incre, vids Des wins 4 Sale eee eee 1070.18 
NTs ek ea 20 ray sao bY, aa ea eer rari Oras date cua 1197.76 
Nowe coeptemiber LOO carats. sce sana s Stare Caroma ema oe ceerarasl arene 1263.14 
Nig POC LODE LOO ae cata ul oko ast rece cet peo ee 1565.63 
IN Way COUN OO cae kt cans coin cors Sracix Siachaents wie alee Syren raze 262-13 
ING oe Sed SO Ze acs g & e.g any chs 6 tam nab clear oe eee ee ae eee 1045.45 
INN Ge eNOS IU2 oa tle arn osdvacare, oe 2 eights eae eats Meee ieeeeat 1245.34 
Nos 10s September 19022... 2 cess wie ate citer aeotee aeeae e 358.59 
$9475.99 

mmoiunt chareeable-to cachxotate..ds7 ose eee el nee 4738.00 

*86 * General Summary. 

Remuneration of commissioners at $10 per day............. $5730.00 
Pranspotiution <o-end strom: field, :224. sean eer ee eee 274 .04 
Eransportation-in field: (about) ii4% - cee ee ae ees oe 1085.58 
Ste MONUMENTS ¢ sa s5 so nso is «isch see eee 678.90 
PrabOre Trevo hirer. ccacu.c ts te tec cans ee ee een 1707 .47 
Ro 1 Ore ei eer rte MTEL GR MT EMEA Lore ek) $9475 .99 
Casuereceived Troms Virginia, ah. ouse cee te ee ee $4737 .99 
Gashsreceived irom “lennessee. ise oeee. shee nee eae 4738.00 
1 S| et OS Sear SE IO Rey Oe ke $9475 .99 


The above is respectfully submitted. 
A. H. BucHanan, 
Treasurer of the Boundary Commission. 


J. C. W. United States Department of Agriculture, Bureau of Forestry, 
Washington, D. C. 


Office of the Forester. 


Aucust 20, 1901. 


This beech block came from the “offset” near its western end and just east 


of the “Shady road.” 


Je Bo BAvror: 
Commissioner. 
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Mr. J. B. Baylor, Tenn.-Va. boundary commission, Abingdon, Virginia. 
Dear Sir: Your letter of August 17, and also the beech block are at hand. 
In the absence of Mr. Sudworth, with whom your previous correspondence has 
been, I am glad to give you my opinion as to the questions stated in your letter. 
Owing to the very slow growth of the tree, from which this block was cut, 
in early life, it is not possible to count the annual rings, even with the aid of a 
strong magnifier, with absolute certainty of accuracy. The results I have 
obtained show that its age in 1802 was 96 years, and that its diameter, 
*87 not including * bark, was about six inches, or about 6% inches including 
the bark. There are five wounds shown in this block. Two of these 
occurred in my judgment, 43 years ago, or in the year 1858. The three older 
wounds I believe were made 99 years ago, or in 1802. 
This beech block will be carefully stored away in this bureau. 
Very truly, (Signed) Overton W. PRICE, 
Acting Forester. 


J. C. W. United States Department of Agriculture, Bureau of Forestry, 
Washington, D. C. 


Division of forest investigation. 


NoveMBER 11, 1901. 
This hemlock block came from near the eastern end of the “off-set line’— 
a short distance from where the marked trees end. : 
Ji Ba BAYvior, 
Commissioner. 


Mr. i B. Baylor, Tenn.-Va. boundary commission, Bloomingdale, Sullivan 
County, Tenn. 


DeEaR Sir: The hemlock blocks sent to this office some time ago have re- 
mained unexamined so long on account of my absence from the office. I regret 
to have thus delayed the answer so long. 

I have just examined the specimens, and find that the deeper scar in the 
larger of the two specimens was made in the year 1802. Ninety-nine annual 
rings were formed since the scar was made. This year’s growth is still in a 
formative stage. 

The somewhat superficial scar in the smaller specimen was made in 1858, 
42 annual rings having been laid on since the mark was made. The last season’s 
growth is not complete. 

As requested in your letter of Sept. 8, these blocks will be retained subject 
to further advices from you. 

Very truly yours, 
(Signed ) GreorcE B. SupwortH, Chief. 
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¥88 * Property List Purchased for Field Outfit in the Boundary Survey. 


Secaddless bridles and blankets i. say ec 51 iee) se ore elegance $27 .50 
Icooking stove and L6palls ys)... 06 «dani vee gins ear eel ee 7.00 
We eatin eeStON Gers ns Coats ot oralaeite ficite phe sae, Semen dere fags, 
SEOs OLE StOVEPIPE) -./. solace gmeisee eats el = cure) ae a eee eae ify 
MEET CW DAT oa seers Soa oy ogehthb nase soca perenne ok oes ak tee Vues ees on) 
| Ras aii) Ris Reena a ere See Rumery ae eta CRAP Beene Gas Goren Ar 85 
I Se aitaG Shey los eae aR eRe nen Ccichs oor incre pect commen sobs .90 
ORE ere er apne pige Pep ayn eM en Mar Go eee seme hh 3.90 
DAG ACT RS al EEL Marae AMOR ME Sd Sgt Mes Meroe CR Rema hoody eC ie “20 
AWIAINDS wby cies Greet aac tie arcana Steet Seapets Oot ae eres ete aE 1.00 
Wisaw: (Claree) 2 ieee, wor i tive ap ee eta meee, Sen pre eA 1B 
DB ETO WE lie tarnce wes ane tei cos Cee iG ge ere 90 
DUPaies Ob tEOC-ClIMDELS: « e acciciz Mists! sages ete nee es au ah AS aE 3200 
VCOL Mee apenas sesiyend chesanenSoR I ta ots ely ac eke erate ta ene Napeamnes a ogg ree te Ue eae Z5a0 
eoftice <table, soccer ice i> oan ee OR ee ae 2°50 
edimtin gs tables iors 8.22: ae uc a lonsnaversi te ase robes ae eRe! 1.00 

PDO tal Mesa nei ors she Gaal Se cls eaahosals Sera Cee ee $56.95 


Of the above at the close of the field-work the following were sold: 


DeSAUCesx Gee Pake ered sinke dels Ss itaae oe Oe EE ee eee $3.00 
DRGLOV ES a hme Ae eras Naira =. Saudis ie aks Oe Reet OT RTE mee EEE Zao) 
eta DIES Ace iia ahs ts no ct ean FG. cue POL te SRS eR Roe Ee 2.00 
Opa HAD Ser By ara terete rac ont isch oats f5) abd ak Rune a ee eer em 50 
OTE SCOMC a elec ans uccig scarica) ater aeua ie gs at eR etcetera ee .50 
WE SANY? eee bree al sc eilgses Secs d Ce a ee ee Vis, 
DEAK CSB were ANOS. ook in ae acc ye ALT a ee a .65 
BE COD re Ree ecsfe tere Bays Sch ane hh cad Bae crate ae a ee 50 
PSSHOVEl Ma ctote Nie soe Scia a tise se aie eet ie | ee ee ee .60 

OUAL BAS koe chaloct shot ageese hig aitialgn Sern oe aR tae ee A oe $11.00 


For the remainder, not worn out, purchasers could not be found without the 
delay of a commissioner in the field at a greater expense than they were worth. 
The proceeds of the sales made—$11.00—have been returned, one half to each 
State. 

A. H. BucHANAN, Treasurer. 
Decree entered accordingly. 
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United States v. State of Michigan. 


Supreme Court of the United States, 1903. 


[190 United States, 379.] 


The effect of the legislation of Congress granting a right of way through a military reser- 
vation and 750,000 acres of public lands to be sold by the State of Michigan and the 
proceeds applied, under the conditions prescribed, to the construction of the St. Mary’s 
River canal, and of the legislation of the State of Michigan in regard to the construc- 
tion, maintenance and surrender of the canal to the United States, as the same are set 
forth in the complaint, was to create a trust, of which the State of Michigan was the 
trustee, to construct and maintain the canal as a work of national importance, and 
the State of Michigan acquired no individual beneficial interest therein. When the 
canal was surrendered to the United States by the State the Federal Government was 
entitled to whatever surplus remained in the hands of the State from the tolls collected 
over and above the expenses of maintenance and also to the value of the tools and ma- 
terials connected with the canal at the time of the surrender. 


THE United States, by leave of court, duly filed in this court its original bill 
in equity against the State of Michigan, to which bill the defendant has filed a 
demurrer substantially for want of equity, and also because it appears therefrom 
that the complainant has been guilty of gross laches in regard to the matters 
therein set forth. It will be most convenient to set forth the bill with the excep- 
tion of some portions thereof which do not seem to be material, and it is as 
follows: 


“To the Chief Justice and the Associate Justices of the Supreme Court of the 
United States, in equity: 


“Philander C. Knox, Attorney General of the United States of 
*380 America, for and in behalf of said United States, brings this * bill of 
complaint against the State of Michigan, and thereupon your orator 
complains and says: 
Geir st, 


“That the said State of Michigan, for some years previous to the date first 
hereinafter mentioned, was desirous of procuring the construction of a canal 
and lock in the Saint Marys River, at or near Saint Marys Falls, where Lake 
Superior empties into said river, and did at various times, by joint resolutions 
of the legislature thereof, importune the Congress of the United States to con- 
struct such a canal and lock on the Michigan side of said river, and was able, 
through the influence of its Senators and Representatives in Congress from said 
State, with the cooperation and influence of other States which might become 
directly affected in a desirable manner, to cause and procure said Congress to 
pass a law, which became operative on the 26th day of August, 1852, appropriat- 
ing to the State of Michigan 750,000 acres of land, to be afterwards selected, to 
construct such ship canal and lock. Said act is in terms as follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That there be, and is hereby, granted 
to said State the right of locating a canal through the public lands known as the 
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military reservation at the Falls at Saint Marys River in said State, and that 
four hundred feet of land in width, extending along the line of such canal be, 
and the same is hereby, granted, to be used by said State, or under the authority 
thereof, for the construction and convenience of such canal, and the appur- 
tenances thereto and the use thereof is hereby vested in said State forever for 
the purposes aforesaid and no other: Provided, That in locating the line of said 
canal through said military reservation the same shall be located on the line of 
the survey heretofore made for that purpose, or such other route between the 
waters above and below said falls, as, under the approval of the Secretary of 

War, may be selected: And provided further, That said canal shall be at 
*381 least one hundred feet wide, with a depth of water * twelve feet, and 

the locks shall be at least two hundred and fifty feet long and sixty feet 
wide. 

“<Sec. 2. And be it further enacted, That there be, and hereby is, granted 
to the said State of Michigan, for the purpose of aiding said State in constructing 
and completing said canal, seven hundred and fifty thousand acres of public 
lands, to be selected in subdivisions, agreeably to the United States surveys, by 
an agent or agents to be appointed by the governor of said State, subject to the 
approval of the Secretary of the Interior, from any land within said State 
subject to private entry. 

“ “Sec. 3. And be it further enacted, That the said lands hereby granted shall 
be subject to the disposal of the legislature of said State for the purposes afore- 
said and no other; and the said canal shall be and remain a public highway for 
the use of the Government of the United States, free from toll or other charge 
upon the vessels of said Government engaged in the public service, or upon vessels 
employed by said Government in the transportation of any property or troops 
of the United States. 

“ “Sec. 4. And be tt further enacted, That if the said canal shall not be com- 
menced within three and completed within ten years, the said State of Michigan 
shall be bound to pay to the United States the amount which may be received 
upon the sale of any part of said lands by said State, not less than one dollar 
and twenty-five cents per acre, the title to the purchasers under said State re- 
maining valid. 

“*SEc. 5. And be it further enacted, That the legislature of said State shail 
cause to be kept an accurate account of the sales and net proceeds of the lands 
hereby granted and of all expenditures in the construction, repairs and operating 
of said canal and of the earnings thereof, and shall return a statement of the 
same annually to the Secretary of the Interior; and whenever said State shall be 
fully reimbursed for all advances made for the construction, repairs and operating 
of said canal, with legal interest on all advances, until the reimbursement of the 
same, or upon payment by the United States of any balance of such advances 

over such receipts from said lands and canal, with such interest, the said 

*382 State shall be allowed to tax for the use of said canal * only such tolls 

as shall be sufficient to pay all necessary expenses for the care, charge and 
repairs of the same. 

Corie. (6: And be it further enacted, That before it shall be competent for 

said State to dispose of any of the lands to be selected as aforesaid, the route 

of said canal shall be established as aforesaid, and a plat or plats thereof shall 
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be filed in the office of the War Department, and a duplicate thereof in the office 
of the Commissioner of the General Land Office. 

“‘Approved August 26, 1852.’ 

“And your orator further shows that the legislature of the State of 
Michigan afterwards passed an act providing for the construction of a ship canal 
around the Falls of Saint Mary, the same being number thirty-eight of the session 
laws of the State of Michigan for the year 1853. By this act the appropriation 
of land made by Congress as aforesaid was accepted, with all conditions therein 
expressed attached, and made obligatory upon the State of Michigan. By its said 
act, also, the governor was authorized to appoint a board of five commissioners 
and an engineer for the purpose of looking after the construction of said canal 
and lock; provisions were made relative to the contract proposed to be entered 
into for the construction of the canal; the expenses of surveying, locating and 
constructing the same; the manner in which the expenses attendant upon such 
construction should be paid, which was substantially out of the lands so appro- 
priated by Congress; the keeping of accounts connected with such construction ; 
the turning out of lands to the contractor and subcontractor, and other matters 
connected with such work, such act being in terms as follows: 

““SecTion 1. The People of the State of Michigan enact, That the act of 
Congress entitled “An act granting to the State of Michigan the right of way 
and a donation of public land for the construction of a ship canal around the 
Falls of Saint Mary, in said State,” approved August 26, 1852, is hereby accepted, 
and all conditions expressed in said act are hereby agreed to and made obligatory 
upon the State of Michigan. 

“ “Sec. 2. For the purpose of carrying out the objects of said act the governor 

is hereby authorized, by and with the advice and consent of the senate, 
*383 to appoint five commissioners and an engineer, * who shall prepare a 

plan for the construction of said canal in conformity with the provisions 
of said act of Congress and this act, to be approved by the governor, and who 
shall have the entire and absolute control and supervision of the construction 
of said canal. 

* * * * * * * S * * lok * * 

“ “Sec. 3. The said commissioners shall receive proposals for the construction 
of said canal, agreeable to said plan, and, in deciding upon said proposals, are 
required to take into consideration the responsibility of the person or persons 
offering to contract for the same, and his or their ability to carry into effect the 
object and intention of said act of Congress, by constructing said canal in the 
best and most expeditious manner; and said commissioners, in making said 
_ contract, shall require good and ample security for the performance thereof. 

* * * * * * * = * * * * * * 

““Sec. 5. . . . The cost of locating the said canal, and all expenses of 
every kind incidental to the supervision of the construction and completion of 
said canal, shall be reimbursed by the contractors as fast as ascertained, and 
shall be paid by them into the state treasury and under the direction of said 
commissioners. When, and as fast as the lands shall have been selected and 
located, and accurate description thereof, certified by the persons appointed to 
select the same, shall be filed in the office of the commissioner of the state land 
office, whose duty it shall be to transmit to the Commissioner of the General Land 
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Office a true copy of said list and to designate and mark upon the books and plats 
in his office the said lands as Saint Mary canal lands. 

“<Spc. 6, The commissioners shall require said canal to be constructed and 
completed within two years from making the contract; and on the completion 
of the same within said period to their satisfaction and acceptance and the 
satisfaction of the governor and engineer, they shall have a certificate thereof 
to be signed by the commissioners, governor and engineer, and filed in the office 
of the commissioner of the state land office. Thereupon it shall be the duty of 
the said commissioner of the state land office forthwith to make certificates of 

purchase for so much of said lands as by the terms of the contract for 
*384 * the construction of said canal are to be conveyed for the purpose of 

defraying its costs and the expenses hereinbefore provided, which certifi- 
cates shall run to such persons and for such portions of said lands so selected 
and to be conveyed as the contractor may designate, and shall forthwith be de- 
livered to the secretary of state, and patents shall immediately be issued thereon, 
as in other cases. 

“Sec, 7. That the said commissioners shall keep an accurate account of the 
sales and net proceeds of the lands granted by said act of Congress, and of all 
expenditures in the construction of said canal, and the earnings thereof, and on 
or before the first Monday in October in each year return a statement thereof to 
the governor, whose duty it shall be to return the same, or a copy thereof, to the 
Secretary of the Interior, at Washington, as required by said act of Congress. 

* * * * * * * * * * * * * * 

“Sec. 9. For the selection of the lands granted by Congress, as aforesaid, 
for the construction of said canal, the governor shall appoint agents, in pursuance 
of said act. He shall give notice to the person or persons contracting under this 
act to construct said canal, to recommend to him suitable persons to make such 
selections; and he shall appoint such agents from the persons so recommended, 
if, in his judgment, suitable and proper persons for that purpose. 

* * * * * * * * * * * * * * 


““Approved, February 5, 1853.’ 


“Second. 


“Your orator shows that the lands so appropriated were duly selected and 
certified to the State of Michigan, and that he is informed and verily believes, 
and so charges the fact to be, that the lands so appropriated were all sold and 
disposed of in some manner by the State of Michigan, and that at some time 
subsequent to such selection and certification said State of Michigan constructed, 
or caused to be constructed, and put into operation the canal and lock so appro- 
priated for, but that the said State of Michigan did not report to the Secretary 

of the Interior, as required by the terms of section 5 of said act of 
*385 ™* Congress, an accurate account of the sales and net proceeds of the 

lands granted and of all expenditures in the construction, repairs and 
operating of said canal, and of the earnings thereof; but, on the contrary, your 
orator shows that after diligent search and inquiry in the office of the Secretary 
of the Interior, to whom such annual reports should have been made, no such 
reports can be found on file, and no record or memorandum indicating that any 
report or reports, such as were provided for in said section, were ever made, so 
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that your orator is unable to state in what manner said lands were sold or dis- 
posed of, or whether all the proceeds thereof were in fact devoted to the con- 
struction, control and management of said canal, as in said act provided. 


“Third. 


“Your orator further shows that by an act of the legislature of the State of 
Michigan, approved February 12, 1855, a superintendent was authorized to be 
appointed by the governor of the State of Michigan, with the advice and consent 
of the senate thereof, his salary fixed, and the manner of keeping record of the 
vessels navigating said canal and passing through said lock, as well as the tolls 
to be collected and the keeping of accounts, were all provided for; that from the 
completion of said canal and lock the same were controlled, operated and managed 
by the State of Michigan, and that during the entire management of the same 
by said State, as your orator is informed and verily believes and therefore charges 
the fact to be, no funds belonging to the State of Michigan were ever per- 
manently invested or involved in such control, operation and management, but, 
on the contrary, said canal was wholly constructed from the appropriation of 
such lands so made by the United States aforesaid, and was managed, controlled, 
repaired and maintained from the amounts collected as tolls from the vessels 
passing through said canal and lock during the several years when said State of 
Michigan was in such control thereof. 


“Fourth. 


“And your orator further shows that he is informed and verily be- 
*386 lieves, and therefore charges the fact to be, that during * such manage- 
ment and control by the State of Michigan there were from time to time 
moneys collected in the form of tolls in excess of the amounts actually used at the 
period of such collection, and that this was done without intention on the part of 
the State of Michigan to make a profit from the management and control of said 
canal in violation of the act of Congress hereinbefore quoted, but for the pur- 
pose of having cash on hand to make repairs either during the season when the 
canal was closed to navigation or any time when so needed, and that said fund 
gradually increased in amount with the increasing volume of commerce through 
the canal until finally, at the time when the canal was turned over to the United 
States, there was in the treasury of the State of Michigan belonging to the fund 
of said canal, not appropriated or the expenditures thereof in any way provided 
for, the acknowledged sum of $68,927.12, all of which had been paid for or col- 
lected in the manner hereinbefore stated for the purposes hereinbefore men- 
tioned, and in direct compliance with the requirements of the act of Congress 
originally providing for the construction of said canal; and that said money had 
been collected in good faith and for the purposes of devoting the same ulti- 
mately to the repair, improvement, supervision and expenses of the management 
thereof. 

“And your orator further shows that there was purchased and collected from 
time to time a large quantity of tools, implements and property of various kinds 
in connection with extensions, repairs, improvements, management and control 
of said canal and lock by defendant, and at the time of the transfer to the 
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United States as aforesaid the same were on hand and within the control and 
in the custody of the defendant, all of which properly belonged and appertained 
to the said canal and lock and to the defendant in its capacity as the manager 
and controller thereof, but whether any further and larger sum of money than 
is hereinbefore stated was, should or might have been on hand and within the 
control of said defendant, in its treasury or otherwise, or might or should have 

been accredited to the account of the said canal and lock, your orator does 
*387 not know and has no means of being informed, and is therefore * obliged 

to depend upon an accounting by the defendant, hereinafter to be prayed 
for, for correct and authentic information. 


“Fifth. 


“And your orator further shows that the State of Michigan had no beneficial 
interest in said canal or lock, except as it affected the general public welfare, and 
had expended, or claimed to have expended, all the appropriation of Congress 
for the construction of the same, and that the increasing demands of commerce 
required great expenditures of money for the enlargement and betterment of 
said canal and lock, together with the probable construction of a new and en- 
larged lock, and that it was not convenient, if possible, to provide the funds 
therefor by the collection of tolls upon the vessels passing and repassing through 
said canal; that the State of Michigan not alone being interested in such enlarge- 
ment and improvement, but rather the general public, and particularly the in- 
habitants of several rapidly growing States of the Union, it was proposed to 
transfer the canal to the United States to accomplish such end, and for that pur- 
pose an act was passed by the legislature of the State of Michigan and became 
operative on March 3, 1881.” 

(This act, although not set forth in the bill, is given in the margin. )? 


1 Act No. 17, Public Acts 1881. 


An act to authorize the board of control to transfer the Saint Mary’s Falls Ship Canal, with 
property belonging to the same, to the United States. 


Whereas, Congress at its last session included in the river and harbor bill the following: 

For improving and operating the Saint Mary’s River and Saint Mary’s Falls Canal, 
two hundred and fifty thousand dollars. “And the Secretary of War is hereby authorized 
to accept on behalf of the United States from the State of Michigan the Saint Mary’s Canal 
and the public works thereon: Provided, Such transfer shall be so made as to leave the 
United States free from any and all debts, claims or liability of any character whatsoever, and 
said canal after such transfer shall be free for public use: And provided further That 
after such transfer the Secretary of War be and hereby is authorized to draw from time 
to time his warrant on the Secretary of the Treasury to pay the actual expenses of opera- 
ting and keeping said canal in repair;” therefore, 

SEc. 1. The People of the State of Michigan enact, That the board of control of the 
Saint Mary’s Falls Ship Canal be and hereby is authorized and directed to transfer the said 
canal and the public works thereon, with all its appurtenances and all the right and title 
of the’ State of Michigan in and to the same, to the United States, in accordance with (the) 
provisions of the above mentioned clause: Provided, That this cession is upon the express 
condition that the State of Michigan shall so far retain concurrent jurisdiction with the 
United States over the Saint Mary’s Falls Ship Canal, and in and over all lands acquired or 
hereafter acquired for its use; that any civil or criminal process issued by any ene of com- 
petent jurisdiction, or officers having authority of law to issue such process, and all order 
made by such court, or any judicial officer duly empowered to make such orders a 
necessary to be served upon any such person, may be executed upon said Saint M ; 
Falls Ship Canal, its lands, and in the buildings that may be erected thereon. in the aoe 
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* 388 * “By the terms of said act the board of control of said canal, con- 
stituted by defendant for its management, was authorized and empowered, 
at any time when they might deem it proper, to transfer all material belonging 
to said canal and to pay over to the United States all moneys remaining in the 
canal fund, excepting so much as might be necessary to put the canal in repair 
for its acceptance in accordance with the act transferring the same to the United 
States; and the Congress of the United States in turn passed an act authorizing 
the Secretary of War to accept on behalf of the United States from the State 
of Michigan the said canal and the public works thereon, and appropriating 
$250,000 to improve and operate the same, the same being the act approved June 
14, 1880, found in 21 Stat. 189.” (This act is correctly set forth in the preamble 
to the foregoing act of the State of Michigan.) 
“359 * “And thereupon said canal actually was transferred to the officers 
of the Government of the United States connected with the War Depart- 
ment thereof, and your orator shows, avers and charges that no tools, implements, 
‘personal property, chattels, goods, moneys, or effects of any name or nature that 
‘were in the treasury of the State of Michigan, or should or might have been 
therein at the time of such transfer, or within the custody of said State of 
Michigan, defendant herein, or might have been in such custody connected with 
or belonging to said canal or lock, its funds, its management and control, were 


so transferred and turned over. 
“Sixth. 


“Your orator further shows that, while certain of the terms of the act of 
Congress appropriating the land for the construction of said lock and canal indi- 
cated a donation to the State of Michigan for such purpose, it was really the 
intent and purpose of the Congress of the United States to appropriate such 
lands, not for the purposes of exclusively enriching the State of Michigan, increas- 
ing its commerce or extending its authority alone, but for the purpose of accom- 
lishing a public work for the general good of all classes of people engaged or 
interested in the commerce of the Great Lakes of the United States, and for that 
reason, while granting said lands to the State of Michigan in certain of its 
terms, it was provided that in case of the failure to construct said canal the pro- 
ceeds of the sale of such lands should be returned to the United States; also that 
the State of Michigan should have no beneficial interest in the revenue from said 
canal, when constructed, while in its management and control, but that the said 
‘canal and lock should be actually free to the United States Government, and for 
the use of all persons desiring the same, except as to the necessary tolls to pay 
. for their supervision, repairs and maintenance; and it was also provided that a 
strict account should be kept of the sales of said lands, and that they should be 


way and manner as if jurisdiction had not been ceded as aforesaid. 

Sec. 2. The board of control of the Saint Mary’s Falls Ship Canal are hereby authorized 
and empowered, at any time when they may deem it proper, to transfer all material belong- 
ing to said canal, and to pay over to the United States all moneys remaining in the canal 
fund, excepting so much as may be necessary to put the said canal in repair for its accept- 
‘ance in accordance with the act above recited: Provided, Such transfer of material and 
payment of moneys shall be in consideration of the construction, by the United States, of a 
‘suitable dry dock, to be operated in connection with the Saint Mary’s Falls Ship Canal for 
the use of disabled vessels: 

This act is ordered to take immediate effect. 

Approved March 3, 1881. 
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applied to the construction of said canal and lock and to no other purpose what- 

ever; also that annual reports should be made by the State of Michigan 
*390 and forwarded by the governor thereof to the Secretary * of the Interior 

concerning the management, control and sale of lands; and thus, instead 
of being an actual grant or donation of lands to the State of Michigan for its 
individual benefit, and to become a part of its domain and to be within its owner- 
ship, the terms of said act merely operated to create a trust in the State of Michi- 
gan for the purpose of carrying out a public work in which it, the State of Michi- 
gan, had become interested for the general public good. Your orator further 
shows that by the act of the legislature of the State of Michigan hereinbefore 
quoted said donation or appropriation of lands was accepted subject to all limita- 
tions, restrictions and conditions imposed by Congress as aforesaid. Your orator 
further shows that the State of Michigan, at the time and continuously until a 
very recent period, hereinafter to be mentioned and set forth, not only regarded 
its sale of said lands, its construction of said works and its management and con- 
trol of the latter as a trust for the public good from the complainant, but also 
through its legislature, as well as various of its officers, so declared; and that in 
an act of the legislature of the State of Michigan passed and approved February 
14, 1859, the same being No. 175 of the session laws of the State of Michigan 
for said year, and particularly in the third paragraph of the preamble thereof, 
said legislature made use of the following language: 

“Whereas such canal, having been built and accepted by the authorities of 
this State, is found to need repairs in order to its preservation and usefulness, 
and the due performance of the trust created by said act of Congress, and the 
assent of this State thereto,’ etc. 

“And your orator further shows that the treasurer of the State of Michigan, 
who, by virtue of his office, was one of the members of the said board of control 
of the Saint Marys Falls Ship Canal, in his annual report for the year 1883, duly 
made to the governor and transmitted to the legislature of said State, made use of 
the following language: 

““Since my last report, the remainder of the personal property belonging to 

the Saint Marys Falls Ship Canal has been sold, making a final balance 
*391 in that fund of $68,927.12. All * business pertaining to the management 

of the canal on the part of the State has ceased and the moneys in the 
fund remain in the state treasury, under act No. 17, laws 1881, the State acting 
simply as trustee.’ 

“But your orator shows that of late said defendant, through its officers and 
servants, and particularly its attorney general and the board of control of St. 
Marys Falls Ship Canal, denies such a trust, or its liability to the United States 
in the premises. 

“Seventh. 


“Your orator further shows and charges that 1t became and was the duty 
of the State of Michigan to transfer and pay over to the United States all funds 
appertaining to or connected with or collected for the repairs and management 
of said canal to the complainant, and to transfer to the complainant all property of 
every name and nature within its custody and control in connection with said 
canal and lock, and that instead of so performing its equitable duty in the prem- 
ises, the said State of Michigan, the defendant herein, converted said funds to its 
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own use, by passing a joint resolution transferring the same from the canal fund 
to the general fund in the treasury of said State, said joint resolution being No. 20, 
of the public acts of 1897, which in terms is as follows: 

“ “Whereas there has remained to the credit of the St. Marys Ship Canal fund 
a credit balance which was on hand at the time of the transfer of. the said canal 
from the State to the United States, and no claim has been made for any part 
of such moneys, either by any person who paid the same into the fund or by the 
General Government ; 

““And whereas there now remains on hand, under the board of control of 
the St. Marys Ship Canal, an invoice of tools and machinery, and no demand by 
any person or persons or by the United States having been made for a transfer 
of said tools and machinery : 

“Therefore, resolved by the Senate and House of Representatives of the 

State of Michigan, That the auditor general be, and he is hereby, directed 
*392 to transfer such balance as shown upon * the books of his office to the 
same, and it shall hereafter become a part of the general fund of the State. 

“‘And be it further resolved, That the board of control of the St. Marys 
Ship Canal be, and they are hereby, authorized to dispose of, at the best possible 
advantage, the tools and machinery aforesaid and now under their control, and 
deposit the money received from the sale of said property in the general fund 
of this State.’ 

“Your orator further shows that a due and proper request to account to the 
United States in the premises, and to pay over all funds and turn over all 
property in its hands to the United States, has been made by your orator of the 
governor of the State of Michigan and all of the officers of said State directly 
concerned in any manner with the custody, management or control of said fund 
or property, and particularly of the board of control of the St. Marys Ship Canal, 
which consists of the governor, auditor general and treasurer of the said State of 
Michigan, and also of the attorney general of the State of Michigan, and that said 
reasonable and just request has been refused by them and each of them.” 

The bill prayed for an accounting as to the sales of the lands, the prices 
obtained therefor, the application of the proceeds of the sales or exchange of 
such lands to the cost of the construction of the canal, the tolls received, their 
application, and also an accounting as to the tools on hand at the time of the 
transfer of the canal to the United States. 


Mr. Horace M. Oren, attorney general of the State of Michigan, for de- 


fendant. 

There was no trust relation between the United States and the State of 
Michigan, but the State, by the act of 1852, took an absolute, unconditional and 
indefeasible title upon its acceptance of the grant and the completion of the 
canal, and by right of such ownership belongs to it any incidental pecuniary benefits 

of earnings that may have arisen from its operation of the canal. 
#393 First: The words of grant found in the act are such as are * com- 
monly employed to vest a fee title and a beneficial interest in the grantee. 

Second: The limitations upon the use of the canal imposed by the act in 
question cannot be considered as conditions subsequent intended to operate in 
possible impairment of an otherwise indefeasible title, but as covenants of the 


* 


\ 
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grantee euforceable only through actions in that behalf and not by forfeiture or 
defeasance of the estate granted. 

Third: The acts of both the United States and the State as expressed in legis- 
lation negative the idea that the State’s title to the canal was not absolute and 
indefeasible, and that the United States had an usufructory interest in the tolls or 
other earnings thereof. 

Admitting the allegations in complainant’s bill, it does not appear that the 
conditions relative to the use and operation of the canal imposed by the act of 
August 26, 1852, were violated by the State. No breach of the conditions upon 
which a money demand could be predicated is claimed in complainant’s bill ex- 
cept that the State made a profit out of the operation of the canal. A surplus of 
tolls was on hand to meet possible emergencies, but this is not to be held as a 
violation of the limitation upon the amount of tolls that could be collected. A 
certain portion of the earnings of the canal was not subject to the conditions which 
related to the rates of toll that could be charged. The United States, by subse- 
quently taking over and accepting the canal from the State, particularly in the 
light of the several acts of offer and acceptance, must be held to have waived 
any claims for a breach of the condition imposed by the original grant. 

Conceding arguendo, that upon acceptance of the grant the State became a 
mere trustee and not seized of an estate implying the vesting of a beneficial 
interest in the grantee, the United States was not named or intended as cestut 
que trust. 

But whether cestui que trust, or having any interest in the execution of the 
trust that would entitle it to apply to a court of chancery to compel its proper 
enforcement, the United States acknowledged the due execution of the trust 

and discharged the trustee by its taking over of the canal and by 

*304 the * declarations contained in the act of Congress in reference thereto. 

The declarations of the legislature and officers of the State of Michi- 

gan did not create a trust, and certainly not one in which the United States 
would have a beneficial interest as cestui que trust. 

If Congress, on the termination of the so-called governmental agency or 
mixed trust and power, could have made a claim of right to have the surplus tolls 
accumulated by the State in carrying out such agency turned over to itself, yet 
nothing short of a declaratory act to that effect would create the right on the 
part of the Department of Justice to make this demand upon the State. 

The acts of Congress and the acts of the legislature of Michigan relating 
to the taking over of the canal by the United States operated as a settlement of 


all accounts between the United States and the State, rendering an accounting 
unnecessary. 


Mr. Marsden C. Burch for the United States. 


Laches have been set up as a ground of demurrer, but as no consideration 
has been given to that ground in the brief or in oral argument, that question 
might well be considered eliminated. The only remaining question is whether the 
State constructed the canal and operated it upon a trust for the United States 
It was a mixed trust and power. The original granting act had a two-fold pur- 
pose. First, the granting of an easement or right of way through the public 
domain for the purpose of constructing the canal. Second, the appropriation of 
lands and the disposal of the same, the construction of the canal and its opera- 
tion and maintenance. While it is true the term “sranted” was used in ae act 
it will be observed that the property granted was “for the aforesaid purposes 
and no other. These words of express limitation serve to show that it was not 
the intention of the Government to invest the State with unqualified ownership 
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in the canal, but simply with the management and control of the same. The 
word “grant” is not a technical word like “enfeoff,’ and the State took 
*395 but a naked * trust in the thing granted. Rice v. Railroad Company, 
1 Black, 378, construing an act of Congress granting lands to a Territory 
for the purpose of aiding in the construction of a railroad. 

The intention of Congress that the whole enterprise was merely a trust is 
evident from the fact that due care was taken to provide in the act for an annual 
accounting and reports by the State to the Secretary of the Interior. These re- 
ports and accounts have never been rendered, and thus it becomes necessary to 
invoke this court in aid thereof. The Government is entitled to an accounting 
for all the lands sold, the prices received for them, the amount of tolls earned and 
collected, and the amount of money expended on behalf of the canal. It is also 
entitled to any moneys on hand at the time the canal was turned over, as well 
as all tools, implements, machinery, etc., or their equivalent in money. 

The act of the legislature of Michigan accepting the grant subject to all the 
conditions expressed in the act of Congress completed the trust relation. Subse- 
quently, the State, in passing other legislation regarded it as a trust and so char- 
acterized it from time to time. The report of the state treasurer also regarded it 
in this light in reporting the amount of money on hand in the canal fund after the 
canal had been turned back to the United States. 

The money had never been paid over by the State. By a joint resolution 
of its legislature, the amount was converted to the use of the State and covered 
into its general fund. 

The State took the lands for the purpose of constructing the canal upon 
certain conditions and limitations, obligating itself to render accounts and reports 
of all its doings in the premises. The acts of Congress and the acts of the legis- 
lature taken together clearly indicate that a trust was created and the United 
States now seeks an accounting by the trustee. 

The bill is well founded in law and the demurrer should be overruled. 


Mr. Justice PECKHAM, after making the foregoing statement of facts, 
delivered the opinion of the court. 


7320 * By its bill the United States invokes the original jurisdiction of this 

court for the purpose of determining a controversy existing between it and 
the State of Michigan. This court has jurisdiction of such a controversy, al- 
though it is not literally between two States, the United States being a party on 
the one side and a State on the other. This was decided in United States v. 
Texas, 143 U.S. 621, 642. 

In the consideration of this case, the controlling thought must of course be 
to arrive at the meaning of the parties, as expressed in the various statutes set 
forth in the bill. While that meaning is to be sought from the language used, 
yet its construction need not be of a narrow or technical nature, but in view of 
the character of the subject, the language should have its ordinary and usual 

meaning. 
Whether, under these circumstances, technical words were used to express 
the thought that the State was to be a trustee, is not important if, upon a read- 
ing of the statutes and a survey of the condition of the country when the acts 
were passed, it is apparent that the intent was that the State should occupy the 
position of trustee in the construction and operation of the canal. Winona &<. 
R. R. Co. v. Barney, 113'U. S. 618, 625. 
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The general purpose of these statutes was to build a ship canal, by means of 
the funds procured from the sale or other disposition of the public lands of the 
United States, to be used by all those whose business or pleasure should call them 
to pass through it in order to reach their destination. 

As is well known, the Saint Marys River connects the waters of the lakes, 
Huron and Superior. The navigation of the river is interrupted by Saint Marys 
Falls, and it early became necessary, in order to provide conveniences for a rapidly 
increasing commerce, that there should be built a ship canal around these falls, so 
that large vessels coming from or going to Lake Superior should be thereby en- 
abled to pursue their voyage to the east or to the west without interruption by those 
falls. The State of Michigan did not feel at that time (1850-1852) able to under- 
take such work herself, although it was a matter of much importance to many of 

her citizens. Finally the United States passed the act of 1852, set out in 
*397 full in the foregoing statement. * The State subsequently accepted the same 

with all the conditions contained therein. We think it sufficiently appears 
from a perusal of these two acts that it was assumed that the grant of the right of 
way through the lands of the United States and the grant of the 750,000 acres of 
its public lands in the State of Michigan would pay the cost of construction of 
the canal, and the tolls to be collected by the State would repay it for all ad- 
vances made by it in the repairs which would naturally and from time to time 
be required in such a work. There was no reason why the United States should 
provide that the State of Michigan should actually receive a profit over and 
above the payment to it of all its expenses for the construction of the canal and 
for keeping it in repair. If, through the action of the United States, a public 
work of national importance were constructed within the boundaries of that 
State, and the State itself reimbursed for every item expended by it in the con- 
struction and in the keeping of such work in repair, it would certainly seem as 
if the State could properly ask no more. It was clearly not the intention that 
the State should realize a beneficial interest from the transaction between the 
United States and the State over and beyond that which would arise from the 
existence of this canal. The cost of its construction and the keeping of it in 
repair were not to be borne by the State, even to the extent of a single dollar. 
That the parties supposed the cost would be borne by the United States is proved 
by an examination of the statutes, and if it be a fact, it goes far to show that 
the State was in this matter acting in effect and substance as an agent, or, in 
other words, as a trustee for the United States, and that the transaction was not 
to be a source of profit to the State, by reason of getting more from the United 
States than it would cost to build the canal. 

The expectation that the means provided by the United States for the con- 
struction of the work would be adequate for that purpose, was not a visionary 
one, and it is proved by the fact, alleged in the bill and admitted by the demurrer, 
that such means were in truth adequate, and the canal was wholly constructed 

from the appropriation of the lands granted by the United States, and ° 
*398 managed, repaired and maintained from * the tolls exacted by the State 
from vessels passing through the canal. 

An examination of the act of Congress of 1852, set forth in the foregoing 
statement of facts, will show, as we think, the trust character of the transaction 
between the United States and the State. There is granted to the State, by sec- 
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tion one, the right of locating a canal through the public lands of the United 
States four hundred feet in width, but this right of way is by the terms of the 
act to be used by the State or under its authority for the construction or conve- 
nience of such canal and the appurtenances thereto, and the use thereof is 
thereby vested in the State forever, but “for the purposes aforesaid and no other.” 
The canal must be at least one hundred feet wide, with a depth of water of twelve 
feet, and with locks at least two hundred and fifty feet long and sixty feet wide. 
The act does not grant an absolute estate in fee simple in the land covered by this 
right of way. It was in effect a grant upon condition for a special purpose; that 
is, in trust for use for the purposes of a canal, and for no other. The State had 
no power to alien it and none to put it to any other use or purpose. Such a grant 
creates a trust at least by implication. We have just held in Northern Pacific 
Company v. Townsend, ante p. 267, in reference to a grant of a right of 
way for the railroad, that it was “in effect a grant of a limited fee, made on an im- 
plied condition of reverter in the event that the company ceased to use or retain 
the land for the purpose for which it was granted.” 

The second section granted to the State, “for the purpose of aiding such 
State in constructing and completing said canal, 750,000 acres of public lands,” 
belonging to the United States and lying within the State, which were to be sub- 
ject to the disposal of the legislature of the State for such purpose and no other, 
and the canal was to be and remain a public highway for the use of the Govern- 
ment of the United States, free from toll or other charge upon the vessels of said 
Government engaged in public service, or upon vessels employed by said Govern- 
ment in the transportation of any property or troops of the United States. It 

was also provided that if the canal should not be commenced within three 
*399 years and completed within ten years, the State * was bound to pay to the 

United States the amount it received upon the sale of any part of said 
lands by the State at not less than $1.25 per acre, although the title to the pur- 
chasers from the State should remain valid. The State was bound to cause to be 
kept accurate accounts of sales and net proceeds of the lands granted and of all 
expenditures in the construction, repair and operating of the canal and of the 
earnings thereof, and was to render a statement of the same annually to the Sec- 
retary of the Interior, and whenever the State should be fully reimbursed for all 
advances made for the construction, repairs and operation of the canal, with legal 
interest on all advances until the reimbursement of the same, or upon payment 
by the United States of any balance of such advances from the receipts from the 
lands and canal with such interest, the State was then only to be allowed to tax 
for the use of the canal such tolls as should be sufficient to pay all necessary ex- 
penses for the care, charge and repairs of the same, and before the State could 
dispose of any of the lands, the route of the canal was to be established and a plat 
thereof filed in the office of the War Department, and a duplicate thereof in the 
office of the Commissioner of the General Land Office. The sixth paragraph of 
the bill calls special attention to these facts. 

In this Federal statute we find the purpose of the United States in granting 
the land. It was not for the benefit of the State of Michigan, and the State did 
not thereby receive any beneficial interest in such lands. As soon as it was re- 
paid its outlay for the cost of the construction and for the maintenance and re- 
pairs of the canal, the tolls were to be reduced to such a sum as should be suffi- 
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cient only to pay the necessary expenses for the care, charge and repair of the 
same. Evidently it was not supposed that the State was to profit from this grant 
further than such profit as might arise indirectly from the completion and oper- 
ation of the canal. 

Defendant refers to certain grants of land made to Illinois, Indiana and 
Ohio, and perhaps to some of the other States, where such grants were made to 
aid in the construction of canals in those States, and where possible profits from 

the construction of such canals were within the contemplation of the 
*400 various grants. * But in the acts referred to there are no restrictions 

upon the tolls which the States may charge for the use of their respective 
canals, the only limitation imposed being that the Government should have their 
free use for the passing of its vessels, while in this act the tolls which the State 
may charge are to be only such, after the payment for its construction, etc., as 
should be sufficient to pay the necessary expenses for the care, charge and repairs 
thereof. 

The State of Michigan, through an act of its legislature, duly accepted the 
terms of the act of Congress, and agreed to carry out all the conditions therein 
made obligatory upon that State. An attentive reading of that statute shows its 
purpose to conform to all of the provisions of the Federal statute. It provides 
(section 7) for keeping accurate books of account of sales and net proceeds 
of the lands and for making returns to the Secretary of the Interior containing 
such accounts; provides (section 5) for designating the lands granted as “Saiat 
Mary Canal Lands;” and also (section 3) provides that in letting contracts for 
construction of the canal, the responsibility of the proposed contractor and his 
ability to carry into effect the object of the act of Congress are to be considered. 
Reading both statutes, it seems to us the effect was to create a trust, and that 
the State was made the trustee to carry out the purposes of the act of Congress 
in the construction and maintenance of the canal. If there were funds arising 
from the sale of the lands over and above the cost of construction and other ex- 
penses of the canal, it could not within reason (after a perusal of these two 
statutes, with the provisions for accounting for sales and net proceeds of lands, 
and the other provisions of the statutes already mentioned) be supposed the 
parties understood that Michigan was to have for its own treasury the balance 
arising beyond such cost, maintenance, etc., of the canal. If a surplus arose in 
the course of the operation of the canal the tolls were to be at once reduced, and 
it seems to us that that surplus would upon a fair and reasonable construction 
of the acts belong to the original owner of the lands, by means of which the 
State, as in substance the agent of the United States, was enabled to construct 
ine the canal and secure the tolls arising from its operation, to be expended 

upon its maintenance * and for necessary repairs. This would certainly 

be so after the formal transfer of the canal and after the surplus was 
conclusively ascertained, and was subject to no further claims for repairs of the 
canal on the part of the State. The tolls were in fact the proceeds of the trust 
fund (the lands) which belonged to the United States, and should be transferred 
with the rest of the trust property. 

Where Congress ‘grants land to a State to be used as provided in this 
statute, we think a trust or power to dispose of the lands for the purpose of car- 
rying out the improvement is granted, and in this case no beneficial interest 
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passes to the State by the language used, considering the whole statute. ice 
v. Railroad Company, 1 Black, 358, 378. 

If any particular part of the statute in this case were ambiguous or its 
meaning doubtful, of course the intention must be deduced from the whole 
statute and every part of it. Hence the importance of those provisions which in 
effect, if carried out, prevent the State from making any direct profit by the con- 
struction of the canal or from the tolls received from vessels passing through it. 
And where words are ambiguous, legislative grants must be interpreted most 
strongly against the grantee and for the Government, and are not to be extended 
by implication in favor of the grantee beyond the natural and obvious meaning 
of the words employed. Any ambiguity must operate against the grantee and in 
favor of the public. Rice v. Railroad Company, supra, p. 380. This rule of con- 
struction obtains in grants from the United States to States or corporations in aid 
of the construction of public works. 1 Black, 381. 

Then, too, there is the almost contemporaneous construction placed upon the 
Federal statute by the legislature of Michigan in the act No. 175, approved 
February 14, 1859, in the preamble of which it is said that “whereas such canal, 
having been built and accepted by the authorities of this State, is found to need 
repairs in order to its preservation and usefulness, and the due performance of 
the trust created by said act of Congress and the assent of this State thereto,” 
etc. Again, the treasurer of the State, who by virtue of his office was one of 

the members of the board of control of the Saint Marys Falls Ship 
*402 * Canal, in the course of his annual report for the year 1883, made to the 

governor and transmitted to the legislature of the State, used the fol- 
lowing language: 

“Since my last report, the remainder of the personal property belonging to 
the Saint Marys Falls Ship Canal has been sold, making a final balance in that 
fund of $68,927.12. All business pertaining to the management of the canal 
on the part of the State has ceased and the moneys in the fund remain in the 
state treasury under act No. 17, laws of 1881, the State acting simply as trustee.” 

We do not, of course, assume that the state treasurer could bind the State 
of Michigan by any admission he might make in a report to the legislature of 
that State, but it shows simply the understanding of that official, who was so 
closely connected with the construction and operation of the canal, in relation to 
the surplus funds in the treasury of the State arising out of the operation of 
the canal. That the state legislature in 1859 regarded the State as a trustee, is 
evident from the above language in the portion of the preamble quoted. 

Finally, by the joint resolution of the legislature, being No. 20 of the Pup- 
- lic Acts of 1897, it was stated as follows: 

“Whereas there has remained to the credit of the Saint Mary’s Ship Canal 
fund a credit balance which was on hand at the time of the transfer of the said 
canal from the State to the United States, and no claim has been made for any 
part of such moneys, either by any persons who paid the same into said fund or 
by the General Government. 

“And whereas, there now remains on hand, under the control of the board of 
control of the Saint Mary’s Ship Canal, an invoice of tools and machinery, and no 
demand by any person or persons or by the United States having been made for a 
transfer of said tools and machinery; therefore 
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“Resolved by the Senate and House of Representatives of the State of 
Michigan, That the auditor general be and he is hereby directed to transfer such 
balance as shown upon the books of his office to and the same shall hereafter 

become a part of the general fund of the State. 
*403 “And be it further resolved, That the board of control of the * Saint 
Mary’s Ship Canal be and they are hereby authorized to dispose of, at the 
best possible advantage, the tools and machinery aforesaid and now under their 
control, and deposit the money received from the sale of said property in the 
general fund of this State.” 

From these statutes and resolutions we think it quite clearly appears that 
the State and its public officers thought that a trust had been created, and that 
the State had received the lands in trust for the purpose of carrying out the pro- 
visions of the Federal statute. A surplus arising from the sales of lands and 
from the tolls, over and above all cost of construction, repairs, etc., after the for- 
mal transfer of the canal itself, belongs to the United States, and it is the 
proper party to recover the same. 

The counsel for defendant, however, urged that other action by the United 
States shows that no such trust existed. He referred to the joint resolution of the 
State adopted in 1869, wherein the necessity for the immediate enlargement of 
the Saint Marys Falls Canal, a work of urgent necessity and national importance, 
was advocated, and it was therein said that the State of Michigan had no funds 
properly applicable to such purpose, and it was, therefore, resolved that the board 
of control of the canal should be authorized and directed to transfer the canal, 
with all its appurtenances and all the right and title of the State of Michigan 
in and to the same, to the United States, provided the State should be first 
guaranteed and secured to the satisfaction of the board against loss, by reason 
of its liability, on certain bonds which had been issued by it under authority of an 
act to provide for the repairs upon the canal, “and to perform the trust respecting 
the same,” approved February 14, 1859, Even in this act of 1859, the legisla- 
ture, as has already been stated, acknowledges the trust and passes an act for 
the purpose of performing its obligations respecting the same. But it is said 
that this resolution (of 1869) providing for the transfer of the canal was not 
noticed or accepted by the United States until 1880, when Congress, by an act 

approved June 14, 1880, authorized the Secretary of War to accept on 
*404 behalf of the United States from the State of Michigan the * canal, pro- 

vided “such transfer should be made so as to leave the United States free 
from any and all debts, claims and liability of any character whatever. Said 
canal after such transfer to be free for public use.’ 

This offer under the act of 1880 was accepted by the State by act No. 17, 
Public Acts of Michigan of 1881, supra, and the board of control was authorized 
and directed: First. “To transfer the said canal and the public works thereon, 
with all its appurtenances and all the right and title of the State of Michigan in 
and to the same, to the United States,” in accordance with the provisions of the 
act of Congress approved June 14, 1880; and, second, “At any time when they 
may deem it proper, to transfer all material belonging to said canal, and to pay 
over to the Umited States all moneys remaining in the canal fund, excepting so 
much as may be necessary to put the said canal in repair for its acceptance in 
accordance with the act above recited: Provided, Such transfer of material and 
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payment of moneys shall be in consideration of the construction, by the United 
States, of a suitable dry dock, to be operated in connection with the Saint Mary’s 
Falls Ship Canal for the use of disabled vessels.” 

It is argued from this legislation that Congress thereby recognized and ac- 
knowledged the ownership of the canal by the State free from any trust con- 
nected therewith, and that the provision by the State for transferring all material 
belonging to the canal and for paying over to the United States all moneys re- 
maining in the canal fund, etc., were upon the condition just quoted, and it is 
stated that there was no proof that such dry dock had been constructed, and 
hence there was no liability on the part of the State to pay the moneys or deliver 
the tools. But if the original transaction amounted to a trust, as we think it 
did, the attempt of the State to impose a condition upon its payment of the 
moneys and the transfer of the tools did not take away its liability as trustee nor 
make it necessary that the United States should build the dry dock before it 
should be entitled to the money and the tools. The United States might have 
been satisfied to permit the State to retain its nominal title and to remain in 

possession, and to operate the canal under its original obligations, and 
*405 when in 1880 it authorized the Secretary * of War to accept the canal 

from the State without any liability on its part for debts or claims in re- 
gard to the canal, it did not thereby in any manner admit the non-existence of 
any trust theretofore created. Assuming that the land grant and the tolls had 
been sufficient to construct the canal and operate and repair it, there was no reason 
why the United States should assume or agree to pay any debts or claims which 
might exist in regard to the canal. The consideration for the transfer of the 
material and the payment of the moneys amounted at most to a provision in 
the nature somewhat of condition subsequent, and the right to such transfer and 
payment did not rest upon the prior building of the dry dock by the United States. 
There was nothing in this legislation, in our opinion, which changed the character 
in which the State had acted as trustee up to the time of such transfer of the 
canal, and the liability of the State was not altered by reason of the act of 1880 
or that of 1881. 

We are of opinion that the bill shows a cause of action against the State of 
Michigan as trustee, and its liability to pay over the surplus moneys, (if any,) 
which upon an accounting it may appear have arisen from the sale of the 
granted lands, over and above all cost of the construction of the canal and the 
necessary work appertaining thereto, and the supervision thereof, together with 
the surplus money arising from the tolls collected, which latter sum by the demur- 
rer is admitted to amount to $68,927.12. This sum the United States in sub- 
‘stance (especially in the fourth paragraph of the bill) admits is all that is due 
from the State on account of such tolls. It is not entitled to go back of that 
amount and call for an accounting as to the tolls prior to the transfer of the 
canal to the United States. The latter is also entitled to recover the value of 
the tools, etc., mentioned in the bill, as of the time of the transfer of the canal. 

We think there is no ground of defence arising from any alleged laches on 
the part of the United States in bringing this suit. Assuming the existence of 
what would be laches in a private person, the defence that might arise therefrom 
is not available ordinarily against the Government. United States v. Beebe, 180 


WS O40, 309. 
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*406 * There must be judgment overruling the demurrer, but as the defen- 

dant may desire to set up facts which it might claim would be a defence to 

the complainant’s bill, we grant leave to the defendant to answer up to the first 

day of the next term of this court. In case it refuses to plead further, the judg- 

ment will be in favor of the United States for an accounting and for the payment 
of the sum found due thereon. 

Demurrer overruled and leave to answer given, etc. 


State of South Dakota v. State of North Carolina. 
Supreme Court of the United States, 1904. 
[192 United States, 286.] 


This court has jurisdiction over an action brought by one State against another to enforce 
a property right, and where one State owns absolutely bonds of another State, which are 
specifically secured by shares of stock belonging to the debtor State this court can enter a 
decree adjudging the amount due and for foreclosure and sale of the security in case 
of non-payment, leaving the question of judgment over for any deficiency to be deter- 
mined when it arises. 

The motive of a gift does not affect its validity, nor is the jurisdiction of this court affected 
by the fact that the bonds were originally owned by an individual who donated them 
to the complainant State. 

Where a statute provides that a State issue bonds at not less than par to pay for a sub- 
scription to stock of a railroad company; and, after advertising for bids in accordance 

with the statute and receiving none, the bonds are delivered to the railroad company 

*287 in payment of the subscription, the * transaction is equivalent to a cash sale to the 

company at par, and the State becomes the owner of the stock even though no formal 
certificates therefor are issued to it. 

Under the special provisions of the statute involved the endorsement on bonds that each 
bond for $1,000 is secured by an equal amount of the par value of the stock sub- 
scribed for by the State, is tantamount to a separation and identification of the number 
of shares mentioned and constitutes a separate and registered mortgage on that number 
of shares for each bond. 

A holder of a certain number of such bonds may foreclose on the specific number of shares 
securing his bonds and the holders of other bonds and of liens on the property of the 
railroad company are not necessary parties to the foreclosure suit. 


By an act passed in 1849, chap. 82, Laws, 1848-49, the North Carolina 
Railroad Railroad Company was chartered by the State of North Carolina with 
a capital of $3,000,000 divided into 30,000 shares of $100 each. The State sub- 
scribed for 20,000 shares. The statute authorized the borrowing of money to 
pay the state subscription and pledged as security therefor the stock of the rail- 
road company held by the State. In 1855 a further subscription of 10,000 shares 
was authorized by statute, chap. 32, Laws, 1854-55, to be issued on the Cin terms 
and with the same security. At the same session an act was passed incorporating 
the Western North Carolina Railroad Company, chap. 228, Laws, 1854-55, 


STATE OF SOUTH DAKOTA V. STATE OF NORTH CAROLINA 1363 


which authorized a subscription by the State and the issue of bonds secured by 
the stock held by the State in said company. On December 19, 1866, a further 
act was passed, chap. 106, Laws, 1866-67, entitled “An act to enhance the value 
of the bonds to be issued for the completion of the Western North Carolina 
Railroad, and for other purposes,” which, after referring to the prior acts of 
the State authorizing the issue of bonds and stating that a portion of them had 
already been issued, added: 

“And, whereas, it is manifestly the interest of the people of the whole State, 
that the residue of the bonds, when issued, shall command a high price in market; 
therefore, 

“Sec. 1. Be it enacted by the General Assembly of the State of North 
*288 Carolina, and it is hereby enacted by the authority of the * same, That the 
public treasurer be, and he is hereby, authorized and directed, whenever it 
shall become his duty under the provisions of said acts, passed at the sessions of 
1854-55 and 1860-61, to issue bonds of the State to the amount of fifty thousand 
dollars or more to mortgage an equal amount of the stock which the State now 
holds in the North Carolina Railroad, as collateral security for the payment of said 
bonds, and to execute and deliver, with each several bond, a deed of mortgage 
for an equal amount of stock to said North Carolina Railroad, said mortgage 
to be signed by the Treasurer and countersigned by the Comptroller, to con- 
stitute a part of said bond, and to be transferable in like manner with it, as 
provided in the said charter of the said North Carolina Railroad Company ; and, 
further, that such mortgages shall have all the force and effect, in law and equity, 
of registered mortgages without actual registry.” 

Under this last act bonds were issued in the sum of $1,000 each, having this 

endorsement : 


“State of North Carolina, Treasury Department, 
RALEIGH, July 1, 1867. 

“Under the provisions of an act of the general assembly of North Carolina 
entitled ‘An act to enhance the value of the bonds to be issued for the completion 
of the Western North Carolina Railroad Company, and for other purposes,’ 
ratified 19th December, 1866, ten shares of the stock in the North Carolina Rail- 
road Company, originally subscribed for by the State, are hereby mortgaged as 
collateral security for the payment of this bond. 

“Witness the signature of the public treasurer and seal of office, and the 
counter-signature of the comptroller. 

“KEMP P. Battie, 

“S. W. Burcin, Comptroller. Public Treasurer.” 


These bonds ran thirty years and became due in 1897. In 1879 the State of 
North Carolina appointed commissioners to adjust and compromise the 
*289 state debt, and all of the last mentioned * bonds have been compromised 
with the exception of about $250,000. Simon Schafer and Samuel M. 
Schafer, either individually or as partners, owned a large proportion of these out- 
standing bonds, having held them for about thirty years. In 1901 Simon Shafer 
gave ten of these bonds to the State of South Dakota. The letter accompanying 
the gift was in these words: 
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“Office of Schafer Brothers, No. 35 Wall Street, 
New York, September 10th, 1901. 
“Hon. Charles H. Burke. 

“Dear Sir: The undersigned, one of the members of the firm of Schafer 
Bros., has decided, after consultation with the other holders of the second- 
mortgage bonds issued by the State of North Carolina, to donate ten of these 
bonds to the State of South Dakota. 

“The holders of these bonds have waited for some thirty years in the hope 
that the State of North Carolina would realize the justice of their claims for the 
payment of these bonds. 

“The bonds are all now about due, besides, of course, the coupons, which 
amount to some one hundred and seventy per cent of the face of the bond. 

“The holders of these bonds have been advised that they cannot maintain a 
suit against the State of North Carolina on these bonds, but that such a suit can 
be maintained by a foreign State or by one of the United States. 

“The owners of these bonds are mostly, if not entirely, persons who liberally 
give charity to the needy, the deserving and the unfortunate. 

“These bonds can be used to great advantage by States or foreign govern- 
ments; and the majority owners would prefer to use them in this way rather 
than take the trifle which is offered by the debtor. 

“Tf your State should succeed in collecting these bonds it would be the 

inclination of the owners of a majority of the total issue now outstanding 
*290 to make additional donations to such * governments as may be able to 

collect from the repudiating State, rather than accept the small pittance 
offered in settlement. 

“The donors of these ten bonds would be pleased if the legislature of South 
Dakota should apply the proceeds of these bonds to the State University or to 
some of its asylums or other charities. 

“Very respectfully, 
“SIMON SCHAFER.” 


Prior thereto, and on March 11, 1901, the State of South Dakota had passed 
the following act, Session Laws, South Dakota, chap. 134, p. 227: 

“An act to require the acceptance and collections of grants, devises, bequests, 
donations, and assignments to the State of South Dakota. 
“Be it enacted by the Legislature of the State of South Dakota: 

“Sec. 1, That whenever any grant, devise, bequest, donation or gift or 
assignment of money, bonds or choses in action, or of any property, real or 
personal, shall be made to this State, the governor is hereby directed to receive 
and accept the same, so that the right and title to the same shall pass to this 
State ; and all such bonds, notes or choses in action, or the proceeds thereof when 
collected, and all other property or thing of value, so received by the State as 
aforesaid shail be reported by the governor to the legislature, to the end that the 
same may be covered into the public treasury or appropriated to the State 
University or to the public schools, or to state charities, as may hereafter be 
directed by law. 

“Sec. 2. Whenever it shall be necessary to protect or assert the right or title 
of the State to any property so received or derived as aforesaid, or to collect or 
reduce into possession any bond, note, bill or chose in action, the attorney general 
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is directed to take the necessary and proper proceedings and to bring suit in the 
name of the State in any court of competent jurisdiction, state or Iederal, 
*2901 and to prosecute all such suits, and is authorized * to employ counsel to be 
associated with him in such suits or actions, who, with him, shall fully 
represent the State, and shall be entitled to reasonable compensation out of the 
recoveries and collections in such suits and actions.” 

This act was passed on the suggestion that perhaps a donation of bonds 
of Southern States would be made to the State. On November 18, 1901, the 
State of South Dakota, leave having been first obtained, filed in this court its bill 
of complaint, making defendants the State of North Carolina, Simon Rothschilds 
(alleged to be one of the holders and owners of the bonds originally issued by 
the State and secured by a pledge of the stock in the North Carolina Railroad 
Company under the acts of 1849 and 1855) and Charles Salter (alleged to be 
one of the holders of the bonds issued under the act of 1855 and 1866 on account 
of the subscription to the Western North Carolina Railroad Company), the two 
individuals being made defendants as representatives of the classes of bondholders 
to which they severally belong. In it the plaintiff, after setting forth the facts in 
reference to the several issues of bonds and its acquisition of title to ten, prayed 
that an account might be taken of all the bonds issued by virtue of these statutes ; 
that North Carolina be required to pay the amount found due on the bonds 
held by the plaintiff, and that in default of payment North Carolina and all persons 
claiming under said State might be barred and foreclosed of all equity and right 
of redemption in and to the thirty thousand shares of stock held by the State, 
and that these shares or as many thereof as might be necessary to pay off and 
discharge the entire mortgage indebtedness, be sold and the proceeds after pay- 
ment of costs be applied in satisfaction of the bonds and coupons secured by 
such mortgages; and also for a receiver and an injunction. 

Defendant Rothschilds made no answer. On April 2, 1902, the State of 
North Carolina and the defendant, Charles Salter, filed separate answers. North 
Carolina in its answer denied both the jurisdiction of this court and the title 

of the plaintiff ; averred that the bonds were not issued in conformity with 
*292 the * statute; admitted the ownership of thirty thousand shares of stock; 

denied that the mortgages were properly executed or that they had the 
effect of conveyances or transfers either in law or equity of said stock, or con- 
ferred any lien by way of pledge or otherwise upon the same; denied that she 
ever had any compact or agreement whatever other than that contained in the 
Constitution of the United States with South Dakota, or that South Dakota had 
ever informed North Carolina of any claim against her, or made any demand in 
respect to it, or any effort to settle or accommodate. Salter’s answer was mainly 
an admission of the allegations of the bill with a claim that all the stock should be 
sold in satisfaction of the mortgage bonds of which he was charged to be the 
representative. Testimony was taken under direction of the court before com- 
missioners agreed upon by the parties. 


Mr. Wheeler H. Peckham, with whom Mr. R. W. Stewart was on the brief, 
for complainant : 

This court has jurisdiction as the suit comes within the precise terms of 
Art. III of the Constitution. Where the language used in a constitution or statute 
is plain, clear and free from ambiguity there is no room or occasion for inter- 
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pretation, and the language must be construed according to its plain meaning 
and intent. One citation is sufficient—Bate Refrigerating Co. Vv. Sulzberger, 
157 U.S. 1. “Quoties in verbis nulla est ambiquitas ibi nulla expositio contra 
verba fienda est.’ Everard v. Poppleton, 5 Q. B. 183; Gadsby v. Barry, 8 Scott, 
N. R. 804. The decision in Chisholm v. Georgia, 2 Dall. 419, that the suit would 
lie was the occasion for the Eleventh Amendment to the Constitution, but as it 
limited to the event of a citizen suing a State it became conclusive proof that, as 
to suits between two or more States, or suits by a State against citizens of another 
State, it was intended that the provisions of the original Constitution should stand. 
See Curtis on U. S. Const. 2d ed. 15. 
*293 A State is also liable to be sued by the United States in this * Court. 
United States v. Texas, 143 U. S. 621; on an action of debt. United States 
v. North Carolina, 136 U. S. 211. 

The United States also may be sued by a State in this court pursuant to a 
statute. Minnesota v. Hitchcock, 185 U. S. 373, and see Cohens v. Virginia, 
€ Wheat. 406. 

The ground of the jurisdiction is that the States have by adopting the con- 
stitution agreed to submit controversies between themselves to the determination 
of this court. Rhode Island v. Massachusetts, 12 Pet. 720. No exception was 
made of any possible case which might arise. The settlement of claims by di- 
plomacy or by war was taken away by the Constitution, and it was necessary to 
make some provision to take their place. Such provision was made by the 
organization of this court and giving it this jurisdiction. It is most just that the 
jurisdiction should be exercised where the plaintiff’s claim is for the collection 
of debt; for, when a State enters into the markets of the world as a borrower, 
she for a time lays aside her sovereignty and becomes responsible as a civil cor- 
poration. Louisiana v. Jumel, 107 U. S. 740; Murray v. Charleston, 96 U. S. 
445. The cases of New Hampshire and New York against Louisiana can be 
distinguished from this case. 

The State of Dakota is competent to become the owner and holder ot these 
bonds. Texas v. White, 7 Wall. 700. It is incident to the sovereign power both 
to draw and purchase bills. United States v. Bank, 12 Pet. 377. Also to become 
a donee, whether by legacy or otherwise. Matter of Meriam, 141 N. Y. 479, 484; 
Estate of Cullom, 5 Misc. N. Y. 173, aff’d 145 N. Y. 593; United States v. Fox, 
SLOSS AU lny, 

Subd. 1, section 10, article II, of the Constitution, which forbids a State 
to enter into any agreement or compact with another State, does not affect the 
right of the complainant to hold these bonds; the compacts or agreements in- 
tended are of a political nature, such as could be made between sovereigns only 
and not ordinary business agreements. Union Branch R. R. Co. v. East Tenn. 

& Geo. R. R., 14 Georgia, 327 ; 2 Story Com. §§ 1354 and 1401, et seq. A 
*204 promise to pay money is not * an agreement of the character intended to be 

prohibited. See 4 Dall. 456; 96 U. S. 445; Holmes v. Jennison, 14 Pet. 
572, citing Vattel. : 
There is nothing in the answer or proofs respecting the gift in controversy 
in this suit which affects the jurisdiction. The gift was absolute and the State 
had a right to accept it. See B. R. Curtis in N. Am. Review, January, 1844, and 
WO pe 9s, Of Caurtis’s Life, 

It is impossible to impute to the complainant any improper motive, any more 
than if the gift had been by a legacy rather than by ne ied vivos. But ates 
even in a complainant, is immaterial. The only question is, has the complainant 
a right? Whether acquired with good, bad or indifferent motives is quite im- 
material. Morris v. Tuthill, 72 N. Y. 575; Rice v. Rockefeller, 134 N. Y. 174; 
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Ramsey v. Gould, 57 Barb. 398; 2 Morawetz on Corporations, § 259, and cases 
cited; Pender v. Lushington, L. R. 6 Ch. Div. 75; Phelps v. Nowlen, 72 N. Y. 39; 
McDonald v. Smith, 1 Pet. 620, 624; Barney v. Baltimore, 6 Wall. 280; Smith v. 
Kernochan, 7 How. 198; Dickerman v. Northern Trust Co., 176 U. S. 181; 
Toler v. R. R. Co., 67 Fed. Rep. 177. 

When the State owns the whole interest, legal and beneficial, in the bonds 
sued on, which interest it was empowered to acquire and did acquire by virtue 
of the act of the legislature, by a donation from individuals, it makes no differ- 
ence that the motive of the donor was the hope that the State would bring suit 
on the bonds. 

The assignment of the bonds of the defendant State to the complainant 
State carried with it the mortgage of the railroad stock created by the legislature 
of the defendant State to secure the bonds. Converse v. Michigan Dairy Co., 
45 Fed. Rep. 18. 

The endorsement and delivery operated as an assignment of the mortgage 
and transferred to the holder of the notes the same equitable rights in the mort- 

gage which he had in the notes. Cooper v. Ulmann, Walk. Ch. 251; Briggs 
*295  v. Hannowald, * 35 Mich. 474; Carpenter v. Longan, 16 Wall. 271; Ken- 

nicott v. Supervisors, 16 Wall. 452; Ober v. Gallagher, 93 U.S. 199. In 
these cases though only a portion of the notes or bonds were acquired by the com- 
plainant the transfer enabled the complainant to foreclose, because an assignment 
of a part of the debt, or of one or several bonds or notes, secured by the mortgage 
carries with it a proportional interest in the mortgage. 

The defendant State made a statutory mortgage to secure the whole issue 
of the bonds sued on. The act provided for mortgaging an equal amount of stock 
as collateral security, for the payment of said bonds. Plainly, the whole amount 
of shares of, stock became security for the whole amount of the bonds. 3 White 
and Tudor’s Leading Cases in Equity, 3d Am. ed., Wallace’s notes to the cases 
of Row v. Dawson and Ryall v. Rowles, pp. 369 and 646. 

The mortgage is simply security for the debt, and whatever transfers the 
debt carries with it the mortgage. English v. Carney, 25 Michigan, 178. 

A mortgage given to secure several obligations stands as security for the 
whole, and if a mortgagee assigns one of the obligations to a third person, the 
mortgage in equity stands as security for all the obligations, as well for the one 
assigned as those retained. Kortlander v. Elston, 52 Fed. Rep. 180, 183; Matter 
of Bronson, 150 N. Y. 20; Jermain v. L. S. Ry. Co., 91 N. Y. 483, 492. As to 
undivided fractional interests in the whole, see Flynn v. Brooklyn City R. R. Co., 
158 N. Y. 504; Matter of Fitch, 160 N. Y. 94; 1 Morawetz on Corp. § § 234, 237. 
As to rights of the second mortgage bondholders, see Sager v. Tupper, 35 Michi- 
gan, 134; Wheeler v. Menold, 81 Iowa, 647. 

In any aspect of this case, the first and second mortgage bondholders, upon 
the general principles of equity, being interested in the funds, must be made 
.parties. Story Eq. Pl. 97, 112; Florida v. Georgia, 17 How. 510; see also 
California v. So. Pac. R. R., 157 U. S. 229; Minnesota v. Northern Securities Co., 

184 U.S. 199; Washington State v. Northern Securities Co., 185 U. S. 255. 
*296 * As to making the holders of first mortgage bonds parties, see Heffner 

v. Life Ins. Co., 123 U. S. 747, 754, and cases cited; Jerome v. McCarter, 
94 U. S. 734; Sutherland v. L. S. Co., 1 Cent. L. Jour. 127; McClure v. Adams, 
76 Fed. Rep. 899; Murdock v. Woodson, 2 Dillon, 188; Board v. Min. Pt. R. R., 
24 Wisconsin, 93; Campbell v. Texas R. R., 2 Woods, 263. 

The certificate upon the bond, with regard to security for ten shares, being no 
part of the statute, cannot affect the construction of the statute, as to which the 
rule is that what is implied in it is as much a part of it as what is expressed. 
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The intention of the maker of the statute being as much within the statute 
as it is within the letter, the court has to ascertain the meaning; which was to 
mortgage all the stock to secure all the bonds, each proportionately. Umited 
States v. Babbitt, 1 Black, 61; County of Watson v. Nat. Bank, 103 U.S. 770. 

As to former litigation in regard to legislation of North Carolina concerning 
this road, see Swasey v. North Carolina, 1 Hughes, 17; R. R. Co. v. Swasey, 23 
Wall. 405 ; Christian v. Atlantic & Nor. Car. R. R. Co., 133 U.S. 233. For other 
cases as to pro rata distribution, Toler v. East Tenn. R. R. Co., 67 Fed. Rep. 168; 
Claflin v. S. C. R. R., 8 Fed. 118; Pollard v. Bailey, 21 Wall. 520; Barry v. M. 
K. & T. Ry., 34 Fed. Rep. 829. 

In such cases, equities adjudged against parties served with process are 
binding upon all persons of the same class, although absent from the litigation, 
because of the vicarious representation in the present litigants of the same class 
to which they belong. Morton v. New Orleans R. R., 75 Alabama, 590, 611. 
See also Knickerbocker Trust Co. v. Penacook Mfg. Co., 100 Fed. Rep. 814; 
Dickerman v. Nor. Trust Co., 80 Fed. Rep. 450. 

The construction of the clauses of the Constitution giving jurisdiction to 
this court over controversies between States and between States and citizens of 
other States should be liberal in the extreme to favor such jurisdiction and to 
carry out the beneficent purposes by the Constitution sought to be obtained. 


*297 * Mr. Robert D. Gilner, Attorney General of the State of North Caro- 
lina, Mr. George Rountree, Mr. James E. Shepherd and Mr. James H. 
Merrimon for the defendant, State of North Carolina: 

The court is without jurisdiction to make any decree against the State of 
North Carolina in this cause. A sovereign cannot be sued. Belknap v. Schild, 
161 U. S. 10; The Siren, 7 Wall. 152; Smith v. Weguelin, L. R. 1869, 8 Eq. 198; 
Briggs v. Light Boats, 11 Allen, 157. This rule applies to suits brought in the 
Federal courts against either of the States of this Union. Beers v. Arkansas, 20 
How. 527; New Hampshire v. Louisiana, 108 U. S. 76; Cunningham v. M. & B. 
R. R., 109 U. S. 446; Hans v. Louisiana, 134 U. S. 1; Louisiana v. Texas, 176 
U.S. 1. The State did not consent to the exercise of jurisdiction by pleading to 
the merits. Rhode Island v. Massachusetts, 12 Pet. 657; Minnesota v. Hitchcock, 
185 U. S. 373; 12 Ency. Plead. & Prac. pp. 127, 188, 191; Penn v. Lord Baltimore, 
1 Vesey, Sr. 444; Justice Iredell’s opinion in the Chisholm Case, 2 Dall. 429. 

Apparently, there was bill, answer and proof in New Hampshire v. Louisiana, 
108 U. S. 76, and yet the court dismissed the cause for want of jurisdiction. 

This court has jurisdiction of the parties, provided it be such a “controversy 
between two or more States” as is contemplated in the grant of judicial power | 
by Art. ITI, sec. 2, of the Constitution, and if it be not such a controversy the 
objection may be taken at any time. Equity Rule, 29; 1 Foster’s Fed. Prac. 241, 
249, 535, 536; Indiana v. Tolliston Club, 53 Fed. Rep. 18. The only authority 
competent to give consent for the State to be sued is the general assembly of the 
State. Moody v. State Prison, 128 N. Car. 12. This has not been done. If a 
State consents to be sued the consent can be withdrawn at any time, as it has 
been by the protest of the State. Beers v. Arkansas, 20 How. 527; Mighell v. 
Sultan of Johore, 1894, 1 Q. B. 149; Judgment of Lord Esher. 

The State did not consent to be sued in a cause like this by becoming a 
member of the United States and subscribing to the Constitution. The present 

suit is not such a “controversy between two or more States’ as was con- 
*298 templated by the * Constitution of the United States. There are many 
cases in which this court has decided against the jurisdiction which seemed 
to come within the words of the Constitution. Kentucky v. Dennison, 24 How. 
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66; Mississippi v. Johnson, 4 Wall. 475; Georgia v. Stanton, 6 Wall. 50; New 
Hampshire v. Louisiana, 108 U. S. 76; Wisconsin v. Pelican Insurance Co., 127 
U. S. 265, 287; Hans v. Louisiana, 134 U. S. 1; Louisiana v. Texas, 176 U.S. 1. 

The grant was of “judicial power,” hence, controversies not properly subject, 
according to the accepted principles of jurisprudence, to judicial determination, 
were not included. Louisiana v. Texas, 176 U. S.1,18. The word “controversies” 
is not defined in the Constitution, but all controversies were not intended, because 
the word “all,’”’ which had been used in the preceding grants, was dropped here 
and purposely. 2 Bancroft’s History of the Constitution, 199, 200, 212; Rhode 
Island v. Massachusetts, 12 Pet. 721. 

The controversies intended by the framers of the Constitution were naturally 
akin to those with which they had become familiar from the experience of the 
colonies, such as those growing out of claims for soil, territory, jurisdiction and 
boundary. United States v. Texas, 143 U.S. 621, 639; Story on the Constitution, 
§ § 1674, 1675. 

The dispute must arise directly between the States and not be an assumed 
quarrel. As to the nature of the controversy, see The Federalist, No. 80. Until 
recently this court has entertained jurisdiction only in boundary disputes. In 
each of the only two cases recently brought, Missouri v. Illinois, 180 U. S. 208; 
Kansas v. Colorado, 185 U. S. 125, the controversy arose directly between the 
contending States, and was not factitious—made by the voluntary action of the 
complaining State by assuming a controversy already existing and with which it 
had no proper concern. Practices such as were complained of in Missouri v. 
Illinois, and Kansas v. Colorado, as well as the cases of disputed boundary, might 
lead to war between independent nations; but surely there was no absolute 

necessity in order to prevent an “appeal to the sword” for a tribunal to 
*299 collect ordinary debts; loans due by a State to * private individuals, and 
which they, being unable to collect, voluntarily assign to another State. 

While writers on international law differ somewhat among themselves, many 
of those of greatest authority say that it is the practice of nations, when petitioned 
by their citizens, to intervene for the enforcement of obligations due by other 
nations to them, to make a distinction between such obligations as are contractural 
—loans voluntarily entered into with a knowledge of all the risks and the inability 
of collection by suit—and such as are tortious. They generally refuse to interfere 
for the collection of debts, but do, for the redress of other kinds of grievances. 
1 Halleck International Law, 435, and note; Hall’s International Law, 3d ed. 277; 
New Hampshire v. Louisiana, 108 U. S. 76. 

And such has been the practice of England and the United States. Wharton’s 
Digest Int. Law, § 231; 5 Am. State Papers, 1823 (For. Rel.), 403; British 
Quarterly Review, Jan. 1876, p. 54; Mr. Balfour in the House of Commons, 
December 15, 1902, as to Venezuelan question. 

But it is understood that the contention of complainant’s counsel is that this 
suit is brought in vindication of its property rights, and there are several cases 
in which this court has entertained original bills to protect the proprietary rights 
of a State against injury or infringement by individuals, such as Georgia v. 
Brailsford, 2 Dall. 402; Pennsylvania v. Wheeling Bridge Company, 13 How. 
618; Texas v. White, 7 Wall. 700; Florida v. Anderson, 91 U. S. 667; Alabama 
v. Burr, 115 U.S. 413. 

The fact that the suit is brought in vindication of the property rights of the 
complaining State is also not conclusive. In New Hampshire v. Louisiana, 108 
U.S. 76, and Wisconsin v. Pelican Insurance Co., 127 U. S. 265, property rights 
were involved; but the court declined jurisdiction on account of the nature of 
the title and the method and purpose of its acquirement, and see as to validity 
of assignment, Walker v. Bradford Bank, 12 Q. B. D. 1883, 84, 511. 
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As to the sovereignty of the States, see Pennoyer v. Neff, 95 U. S. 714; 

Lane County v. Oregon, 7 Wall. 71; Martin v. Hunter, 1 Wheat. 325; 

*300 Buckner v. Finaley, 2 Pet. 586; Cooley * Const. Lim. 29; The Federalist 

XXXII; Woodrow Wilson, The State, 469; Mayor &c. v. Miln, 11 Pet. 

102; United States v. Guthrie, 17 How. 284; Stanley v. Schwalby, 147 U. S. 508; 
Kentucky v. Dennison, 24 How. 66; Cherokee Nation v. Georgia, 5 Pet. 1. 

As to the general rule of sovereignty the nature of things opposes the opinion 
that the judicial tribunals should be competent to determine that the government 
is a debtor. Dalloz Jur. Gen. Verbo. Tresor. Pub., No. 383; Dufour, Droit, 
Adm’t, 4, 629; 3 Proudhon Dom. de Prop., No. 826, p. 67. 

The history of our country shows that the government has habitually de- 
termined the claims to be adjusted; the medium of payment, and the persons to 
be paid; Confederations, Union and States have exercised their sovereign rights. 
Hamilton’s Report in 1792 and 1795; 2 Cong. Annals, 1792; 3 Cong. Annals 1362; 
2 Pitkin Civil Hist. 336; 3 Writings Gallatin, 121, 143; Ordronaux on Consti- 
tutional Legislation, 283. 

A State is not liable to suit upon its bonds either by an individual or another 
State. Such suits against States were unheard of at the time of the adoption 
of the Constitution and the power to bring them would not have been included 1f 
the proposition had been made. Bank of Washington v. Arkansas, 20 How. 539, 
532; Webster’s Opinion to Baring Bros. & Co., 1836, Works, vol. 1, p. 637; 
Briscoe v. Bank, 11 Pet. 257, 321; Crouch v. Credit Foncier, 8 Q. B. 1872, 73, 374, 
384; Hamilton’s Report, 1795; Annals of Cong. 1793, 5, 3d Congress, p. 1635. 

What was not contemplated by the framers of the Constitution is not in- 
cluded in the grant of judicial power. Campbell, J., in dissenting opinion, 
Florida v. Georgia, 17 How. 513. This view was apparently adopted by Marshall, 
C. J., in his decision as to the status of Indian tribes, in Cherokee Nation v. 
Georgia, 5 Pet. 1. 

A suit cannot usually be maintained against a State to compel the payment of 
its debts, as it might necessitate an interference with, if not the complete control 
and direction of, the legislative function of assessing, levying, collecting and dis- 

tributing taxes, which is, as yet, beyond the competency of courts; there is 
*301 no means of rendering the decree effective, * unless this court is prepared 

to appoint a receiver with the extraordinary powers of taking charge of and 
administering the affairs of a delinquent State. The separation and careful de- 
markation of the functions of government into executive, legislative and judicial, 
is the distinguishing characteristic of our Constitution, state and national, and 
neither department can transgress its proper bounds. People ex rel. Broderick v. 
Morton, 156 N. Y. 136; Cherokee Nation v. Georgia, 5 Pet. 1; Dicey on Contlict . 
of Laws, 38; Miller on the Constitution, 314, and notes by Davis to same, 423; 
Justice Iredell’s dissent in Chisholm’s Case, 2 Dall. 445; United States v. North 
Carolina, 136 U. S. 211; cited in United States v. Texas, 143 U. S. 642, is not 
controlling as the State consented to be sued. Dicey on Conflict of Laws, 212; 
see United States v. Guthrie, 17 How. 284, 303. The States are sovereign within 
the province of their reserved powers, including the management of their fiscal 
affairs. By the constitution of North Carolina, Art. 14, sec. 3, “no money shall 
be drawn from the treasury but in consequence of appropriations made by law;” 
and the courts cannot direct the State Treasury to pay a claim against the State, 
however just and unquestioned, where there is no legislative appropriation to 
pay the same. Garner v. Worth, 122 N. C. 260; Railroad v. Jenkins, Treasurer, 
68 N. C. 499; Shaffer v. Jenkins, Treasurer, 72 N.C. 275. 

In many of the cases in this court in which attempts have been made to 
collect debts from States, there have been strong intimations that over and above 
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the objection that States are exempt from suit. by the Eleventh Amendment, 
courts had no process by which they could collect debts trom States. Marye v. 
Parsons, 114 U. S. 325; In re Ayers, 123 U.S. 443, 491; Rees v. City of Water- 
town, 19 Wall. 107; see also Heine v. The Levee Commissioners, 19 Wall. 655, 
661; 8 Rose’s Notes on United States Reports, 233; W. H. Burroughs in Virginia 
Law Journal, March, 1879. The fact that there is property mortgaged to secure 
the bonds does not relieve the court from being obliged to take charge of the 

treasury of the State. See Northwestern M. L. Assn. v. Keith as to Equity 
*302 Rule 92 as to deficiency judgment. This court * rather than merely ad- 

judge the indebtedness leaving it optional with the defendant State to pay 
it will decline to take jurisdiction at all. Kentucky v. Dennison, 24 How. 66; no 
court sits to determine law in thesi. Marye v. Parsons, 114 U. S. 330; Broderick 
v. Morton, 156 N. Y. 136. 

If a suit can be brought upon the bonds of a State by another State, no such 
suit can be brought upon bonds transferred to the State merely because the holder 
of them cannot collect them. 

If for any reason the court can take jurisdiction of a suit against a State 
for the collection of a debt its compulsive process should be confined to debts due 
directly to the complaining States upon dealings, contracts, transactions between 
the States, or at any rate to obligations acquired “in due course of trade,” if such 
an acquisition be possible. 1 Kent’s Commentaries, 297, note d; Langdell’s 
Treatise on Equity Pleading, 209; and see Fed. Cas. No. 1007. 

Jurisdiction over controversies between two or more States was given to the 
Supreme Court for the purpose of settling disputes—allaying strife—and not for 
the purpose of fomenting quarrels. What surer method of arousing jealousies, 
engendering hostilities and retaliations can be conceived than by encouraging such 
suits between States? Such, at any rate, is the teaching of experience. 

A sovereign State cannot be forced into court against her consent; but a cross 
bill presupposes that the plaintiff is already in court rightfully, and when the 
State comes into court of her own accord and invokes its aid, she is, of course, 
bound by all the rules established for the administration of justice between indi- 
viduals. P.R. & Ry. Co. v. So. Car., 60 Fed. Rep. 552; Prioleau v. United States, 
L. R. 2 Eq. 659; The Siren, 7 Wall. 152, and see also for illustrations of these 
principles, Brent v. Bank of Washington, 10 Pet. 596; United States v. Bank of 
Metropolis, 15 Pet. 377; The Davis, 10 Wall. 15; United States v. Ingate, 48 
Fed. Rep. 251; United States v. Flint, Fed. Cas. No. 15,121; United States v. 

Wilder, Fed. Cas. No. 16,694; United States v. Union Nat. Bank, Fed. Cas. 
*302 No. 16,597; United States v. Barker, Fed. * Cas. No. 14,520. Although a 

government, state or national, is not barred by the statute of limitations, a 
claim barred by the statute and assigned to the government cannot be sued on, as 
it has no more validity after than before the assignment. United States v. Buford, 
3 Pet. 12; United States v. N.C. & St. L. R. Co., 118 U. S. 125; 1 Cooley’s Black- 
stone, 247, note 6. A contract cannot be assigned if by the assignment a greater 
obligation is thereby imposed. Tolehurst v. Ass. Port. Cement Mfrs., 1901, 2 K. 
B. 811; 18 Law, Quarter. Review, 10; Dicey on Conflict of Laws, 534; Edwards 
v. Kearsey, 96 U.S. 595, 600; Chisholm’s Case, opinion of Jay, Ch. J. 2 Dall. 479; 
Pollock on Contracts, 294; Hager v. Swayne, 149 U. S. 242, 248: Ball v. Halsey 
160 U.S> 72)180: ; 

The adoption of the Eleventh Amendment and the alarm over the decision 
in the Chisholm case was not so much the apprehension of a loss of dignity in 
being haled before a court, as the danger of being compelled, by legal process 
to pay their debts—the danger of having their complex fiscal affairs taken out 
of the control of the proper state officers and placed in the hands of this court. 
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Cohens v. Virginia, 6 Wheat. 246, 406, and see Alexander Hamilton in The 
Federalist No. 81; Miller on the Constitution, 382, and Davis’s notes to same, 652, 
653; Judson’s Constitutional History of United States, 255. Individuals should 
not be allowed to enforce compromises for one State by threat of assignment to 
another State. Taking jurisdiction of this action would result in a vast number 
of similar claims being made which would not be confined exclusively to public 
securities but would extend to claims of all kinds. What then becomes of the 
reserved rights of the States to manage their own domestic affairs? There is 
scarcely any State which may not be thus called to the bar of this court. Even 
in Massachusetts claims have been made which the Supreme Court of that State 
regarded as just, as between man and man, but which it could not enforce against 
the State for lack of jurisdiction. Murdock Grate Co. v. Commonwealth, 152 
Massachusetts, 28. 
*304 There is no absolute necessity for such jurisdiction in this * court; 
we have lived for more than a century without its exercise; that it does not 
exist is made probable by the fact that it has not previously been invoked, although 
the circumstances which gave rise to it have existed from the beginning. The 
novelty of an action, under such circumstances, is strong evidence that it is ground- 
less. Mississippi v. Johnson, 4 Wall. 475, 500; Mogul Case (1892), A. C. 25. 
And see article by Carmon F. Randolph, in the number of the Columbia Law 
Review, May, 1902, “Notes on Suits Between States.” 

Even if suits can be brought against a State upon bonds so assigned to another 
State, the present suit cannot be maintained, because it is a suit by the State of 
South Dakota and an individual representing all individual bondholders of the 
same class, against the State of North Carolina and another representing all the 
first mortgage bondholders. 1 Daniel’s Chancery Practice, 6th Am. ed. 191, note; 
as to Judiciary Act of 1789, see Coal Co. v. Blatchford, 11 Wall. 172; but under 
the act of 1875, see Removal Cases, 100 U. S. 457; 9 Rose’s Notes, 850; Osborne 
v. The Bank, 9 Wheat, 739, has been overruled on the point that the court would 
look to the parties on the record and the court will now look beyond to the result 
of the suit. In re Ayres, 123 U. S. 443; Missouri &c. Ry. Co. v. Missouri Road 
&c. Commrs., 183 U.S. 59. The original jurisdiction of this court is limited and 
should be sparingly exercised. California v. Southern Pacific Ry. Co., 157 U.S. 
261; Florida v. Georgia, 17 How. 478, 504. 

The Circuit Court has no jurisdiction unless each one of the plainttffs ar- 
ranged according to their real interest can maintain a suit against each one of 
the defendants, arranged according to their real interest in the controversy. 
Removal Cases, 100 U. S. 457; Strawbridge v. Curtiss, 3 Cranch, 267; Smith v. 
Lyon, 133 U. S. 319. In New Orleans Pacific Railway v. Parker, 143 U. S. 58, . 
if a suit is instituted between competent persons, others having the requisite 
interest are entitled to intervene, and if they do intervene, and do not have the 
requisite diversity of citizenship, the jurisdiction of the court is ousted. Mangles 

v. Donan Brewing Co., 53 Fed. Rep. 515; Cook on Stockholders, 3d ed. sec. 
*305 827, note 2; Morris v. Gilmer, 129 * U.S. 315; Tug River C. & S. Co. v. 

Brigel, 67 Fed. Rep. 625; Consolidated Water Co. v. Babcock, 76 Fed. Rep. 
243, 248; Board of Trustees v. Blair, 70 Fed. Rep. 416. 

If this be required merely because the Judiciary Act only confers jurisdiction 
on the Circuit Court of controversies between the citizens of different States, 
a fortiori, ought it to be so held when the Constitution confers jurisdiction upon 
this court only of controversies between two or more States and the Eleventh 
Amendment expressly prohibits suits by individuals against a State? 

Nor is it possible to escape the force of this argument by saying that the 
individuals are not necessary parties to the suit. It would scarcely lie in the mouth 
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of the complainant to say this, because she has elected to bring the suit in the 
present form and with the present parties, but, if she did, the objection would be 
futile, because they are necessary parties. California v. Southern Pacific Ry. Co., 
157 U. S. 229, 257; Minnesota v. Northern Securities Co., 184 U.S. 199. 

Even if the parties were re-arranged according to their real interest in the 
controversy, the result of a successful prosecution of this suit will equally be to 
enable the individual holders of the second mortgage bonds to collect them from 
the State by suit against her consent, contrary to the provisions of the Eleventh 
Amendment, which would contravene the spirit of the amendment. 

The general rule for the construction of a constitutional provision is so to 
construe it as to subserve its general purpose, Legal Tender Case, 12 Wall. 531, 
and that rule has been applied with liberality to the Eleventh Amendment. Fitts 
v. McGhee, 172 U.S. 516, 528; dissent of Bradley, J., in Virginia Coupon Cases, 
114 U. S. 332; Hans v. Louisiana, 134 U. S.1. The Constitution prohibits things 
—not names. Craig v. Missouri, 4 Pet. 410, 435. 

That which cannot be done directly cannot be done indirectly—the immunity 
of a sovereign from suit is not easily to be destroyed. In the Parlement Belge, 

5 L. R. P. D. 197, 219, a libel was dismissed against a public ship although 
*306 the sovereign was not a defendant; and see Cunningham v. M.* & B.R.R., 

109 U. S. 446; Mighell v. Sultan of Johore, (1894) 1 Q. B. 149, 154; Jar- 
bolt v. Moberly, 103 U.S. 580, 585; Ex parte Garland, 4 Wall. 334, 338. 

To sustain this action and give judgment in accordance with the prayer will 
be to accomplish an unconstitutional result, and that by indirection. 

This suit is commenced and prosecuted by, or for the benefit of, individuals. 
Under New Hampshire v. Louisiana, 108 U.S. 76, 89, an individual cannot invoke 
the original jurisdiction of this court in a suit against one State by using the 
name of another State—a State cannot maintain a suit against another State on 
behalf of private individuals. 

The facts clearly show that the suit was commenced, and is prosecuted, 
solely for the benefit of the private bondholders, and in the event of recovery 
they are the sole beneficiaries after deducting, of course, the expenses of the suit, 
including the fee to South Dakota. The prohibitions of the Eleventh Amendment 
can not so easily be nullified. 

On the merits; the bonds were disposed of contrary to the provisions of 
the enabling statute, c. 228, Acts North Carolina, 1854, 55, and are, therefore, 
illegal and uncollectible. See § § 8, 35, 37. 

As to the position of complainant that whether the bonds were illegally 
issued and sold or not, is immaterial to a holder for value in due course, it must 
be, of course, through the merit of some antecedent holder, for complainant not 
only took the bonds after their maturity, but paid nothing for them. 

Admitting presumptions in favor of a holder of negotiable paper, the law is 
that when proof has been given of fraud or illegality in the issue of paper, the 
burden is cast upon complainant to show that it is a purchaser for value without 
notice and in due course. Smith v. Sac County, 11 Wall. 139; Combs v. Hodge, 
21 How. 397; Collins v. Gilbert, 94 U. S. 753; Stewart v. Lansing, 104 U. S. 505. 

As these bonds were issued and disposed of contrary to the provisions of the 
enabling statute, they were illegal, and complainant’s receiving the bonds as a 

donation, and after their maturity, casts the burden of proof upon her to 
*307 show that some * one of her predecessors in title were innocent purchasers 
for value, and this she has not done. 

As the Schafers, who are the only persons whose title complainant rests 
upon, purchased these state bonds with overdue interest coupons attached and at a 
small percentage of their face value, they are deprived of the protection given to 
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bona fide purchasers for value in due course. Hulbert v. Douglas, 94 N. C. 122; 
Farthing v. Dark, 109 N. C. 291; Parsons v. Jackson, 99 U. S. 434, 444; 9 Rose’s 
Notes, 737; Railway Co. v. Sprague, 103 U. S. 756; London Joint Stock Bank v. 
Simmons, 1892, A. C. 201, 221. The circumstances were sufficient to put a 
reasonable person on notice that there was something wrong, and inquiry would 
have disclosed that they were not issued in accordance with the statute. Trask 
v. Jacksonville &c. R. R. Co., 124 U.S. 515. 

If, however, the Schafers were bona fide holders for value, as the bonds were 
not suable in their hands, they ought not to become suable in the hands of a 
transferee unless that transferee took them for value and without notice of dis- 
honor, even if such controversies are within the jurisdiction of this court. A 
transferee has no higher or further rights than the transferer, unless in the 
exceptional cases under our recording acts and negotiable paper taken for value 
before maturity and without notice. To permit the State of South Dakota to 
collect these bonds by suit, whether they were illegally issued or not, will be to add 
another exception to the rule that a man cannot give what he does not own or 
possess. 

The provisions of the law, Act, 1866, 67, North Carolina, chapter 106, author- 
izing a mortgage upon the State’s stock in the North Carolina Railroad in favor 
of the holders of the bonds of the class sued on were not complied with, and the 
mortgage is invalid. 

In the indorsement upon the bonds, purporting to give a statutory mortgage 
upon the State’s stock, no stock was designated or described in such way as to be 
capable of identification, and, therefore, no particular stock has been subjected 

to the lien of a mortgage. The statute authorized a mortgage in favor of 
*308 the holders of the bonds, but it has never been executed, * and the only 

claim which the holders of the mortgage have against the State is, not a 
lien upon any particular stock owned by the State, but a cause of action for the 
breach of contract to give the mortgage. In North Carolina, by whose law the 
validity of the mortgage is to be determined, a mortgage purporting to be upon a 
certain number of things, out of a large number, and in no other wise designated, 
is invalid as a mortgage. Waldo v. Belcher, 11 Iredell L. 609; Blackley v. Pat- 
rick, 67 N. C. 40; Stevenson v. Railroad, 86 N. C. 445; Holmes v. Whitaker, 119 
N. C. 113; Jones on Chattel Mortgages, 56; Kilgore v. New Orleans Gas Co., 2 
Woods. 144. 

The claim on behalf of the mortgage is not stronger in equity than at law, 
because in order to constitute an equitable mortgage, it is equally necessary to 
identify the subject-matter. Halroyd v. Marshall, 10 H. L. 189; Walker v. Brown, 
165 U. S. 654; 19 Enc. of Law, page 14, and authorities. The same rule prevails — 
in actions for the specific performance of a contract. Lighthouse v. Third National 
Bank, 162 N. Y. 336. The law is the same, whether the alleged mortgage be 
statutory or conventional. Jones on Liens, § 106; Tycross v. Dreyfus, 5 Chi. 
Div. 605. 

If the court has jurisdiction of the cause, and complainant is entitled to 
recover anything, she is not entitled to recover interest upon overdue coupons. 
United States v. North Carolina, 136 U. S. 211. 


Mr. Daniel L. Russell, with whom Mr. Marion Butler and Mr. Alfred Russell 

. were on the brief, for defendant Charles Salter and the second mortgage bond- 
holders. 

The first and second mortgage bondholders being interested in the funds 

must be made parties to the suit, citing cases on complainant’s brief and Jones on 

Mortgages, § 1369; Wilkins v. Frye, 1 Mer. 244, 262; Hancock v. Hancock, 22 
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N. Y. 568; Carpenter v. O’Dougherty, 58 N. Y. 681; Rankin v. Major, 9 Iowa 
297 ; Thayer v. Campbell, 9 Missouri, 280. The second mortgage is im solido and 
not a separate and independent mortgage of ten shares for each bond. See cases 

cited in complainant’s brief. ‘Lhe motives of the donor in making the gift 
*309 *to the complainant State are not material. See cases cited in complain- 

ant’s brief. As to the turpitude of repudiation and the obligation of a 
State to pay its debts, see Louisiana v. Jumel, 107 U. S. 740; Murray v. Charles- 
ton, 96 U. S. 445. 


Mr. Justice Brewer, after making the foregoing statement, delivered the 
opinion of the court. 

There can be no reasonable doubt of the validity of the bonds and mortgages 
in controversy. There is no challenge of the statutes by which they were author- 
ized. By those statutes the treasurer was directed, when it became necessary to 
borrow money for the payment of the subscription, to prepare coupon bonds and 
advertise in one or more newspapers for sealed proposals, and to accept the terms 
offered most advantageous to the State, provided that in no event should the bonds 
be sold for less than their par value. The advertisement was made, no bids were 
received, but the bonds were delivered to the railroad company as payment for 
the subscription, dollar for dollar. Upon each bond was placed the statutory 
pledge or mortgage. It is true no money was paid into the treasury and thence 
out of the treasury to the railroad company, yet looking at the substance of the 
transaction (and equity has regard to substance rather than form), the transaction 
was the same as though the company had been the only bidder, had placed a 
thousand dollars in the treasury in payment of each bond and received that 
thousand dollars back from the treasury in payment of the subscription for ten 
shares of stock. It is true also that there was no formal issue of certificates by 
the company to the State, but that was a matter of arrangement between the 
parties to the subscription. The State’s right as a stockholder was not abridged 
by lack of the certificates, and in fact it has been receiving dividends on the 
stock exactly as though certificates had been issued. The statute also provided 
that with each several bond a deed of mortgage for an equal amount of stock, 
signed by the treasurer and countersigned by the comptroller, should constitute 

a part of the bond and be transferable in like manner with it, “and further, 
*310 that such mortgage shall have all the force and effect * in law and equity, 

of registered mortgages without actual registry.”” While no certificate of 
stock was to be attached to or go with the bond the statute evidently contemplated 
that the mortgage endorsed on the bond should have the same force and effect. 
Hence, when the endorsement was made and the bond issued by the State it was 
tantamount to a separation and identification of the number of shares named 
therein. It cannot be that the State having provided this means of giving to each 
bond the mortgage security of the corresponding shares of stock can now prevent 
the attaching of the lien on the ground that no shares had been separated and no 
certificate transferred. It is unnecessary to refer to chap. 98 of the Laws of 1879, 
for that act was one in the nature of an offer to compromise, although it does 
contain a recognition of outstanding obligations. 

Neither can there be any question respecting the title of South Dakota to these 
bonds. They are not held by the State as representative of individual owners, 
as in the case of New Hampshire v. Louisiana, 108 U. S. 76, for they were given 
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outright and absolutely to the State. It is true that the gift may be considered a 
rare and unexpected one. Apparently the statute of South Dakota was passed 
in view of the expected gift, and probably the donor made the gift under a not 
unreasonable expectation that South Dakota would bring an action against North 
Carolina to enforce these bonds, and that such action might enure to his benefit 
as the owner of other like bonds. But the motive with which a gift is made, 
whether good or bad, does not affect its validity or the question of jurisdiction. 
This has been often ruled. In McDonald v. Smalley, 1 Pet. 620, an objection to 
the jurisdiction on the ground that the title to the property in controversy had 
been conveyed to the plaintiff in the belief that it would be sustained by the 
Federal when it would not be the state court, was overruled, with this observation 
by Chief Justice Marshall (p. 624): 
“This testimony, which is all that was laid before the court, shows, we think, 
a sale and conveyance to the plaintiff, which was binding on both parties. 
*311 McDonald could not have maintained * an action for his debt, nor Mc- 
Arthur a suit for his land. His title to it was extinguished, and the con- 
sideration was received. The motives which induced him to make the contract, 
whether justifiable or censurable, can have no influence on its validity. They 
were such as had sufficient influence with himself, and he had a right to act upon 
them. A court cannot enter into them when deciding on its jurisdiction. The 
conveyance appears to be a real transaction, and the real as well as nominal par- 
ties to the suit, are citizens of different States.” 

See also Smith v. Kernochen, 7 How. 198; Barney v. Baltimore, 6 Wall. 280; 
Dickerman v. Northern Trust Co. 176 U. S. 181, 190, 191, 192. In this last case 
Mr. Justice Brown, speaking for the court, said: 

“Tf the law concerned itself with the motives of parties new complications 
would be introduced into suits which might seriously obscure their real merits. 
If the debt secured by a mortgage be justly due, it is no defence to a foreclosure 
that the mortgagee was animated by hostility or other bad motive. Davis v. Flagg, 
35 N. J. Eq. 491; Dering v. Earl of Winchelsea, 1 Cox Ch. 318; McMullen v. 
Ritchie, 64 Fed. Rep. 253, 261; Toler v. East Tenn. &c. Railway, 67 Fed. Rep. 
168. . . . The reports of this court furnish a number of analogous cases. 
Thus, it is well settled that a mere colorable conveyance of property, for the 
purpose of vesting title in a non-resident and enabling him to bring suit in a 
Federal court, will not confer jurisdiction; but if the conveyance appear to be a 
real transaction, the court will not, in deciding upon the question of jurisdiction, 
inquire into the motives which actuated the parties in making the conveyance. 
McDonald v. Smalley, 1 Pet. 620; Smith v. Kernochen, 7 How. 198; Barney v. 
Baltimore, 6 Wall. 280; Farmington v. Pillsbury, 114 U. S. 138; Crawford v. 
Neal, 144 U.S. 585. 

“The law is equally well settled that, if a person take up a bona fide residence 
in another State, he may sue in a Federal court, notwithstanding his purpose was 

to resort to a forum of which he could not have availed himself if he were 
*312 a resident of the State in which the court was held. Cheever v. * Wilson, 
9 Wall. 108, 123; Briggs v. French, 2 Sumn. 251; Catlett v. Pacific Ins. Co., 
1 Paine, 594; Cooper v. Galbraith, 3 Wash. 546; Johnson v. Monell, Wool. 390.” 

The title of South Dakota is as perfect as though it had received these bonds 

directly from North Carolina. We have, therefore, before us the case of a State 
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with an unquestionable title to bonds issued by another State, secured by a mort- 
gage of railroad stock belonging to that State, coming into this court and invoking 
its jurisdiction to compel payment of those bonds and a subjection of the mort- 
gaged property to the satisfaction of the debt. 

Has this court jurisdiction of such a controversy, and to what extent may it 
grant relief? Obviously that jurisdiction is not affected by the fact that the 
donor of these bonds could not invoke it. The payee of a foreign bill of ex- 
change may not sue the drawer in the Federal court of a State of which both 
are citizens, but that does not oust the court of jurisdiction of an action by a 
subsequent holder if the latter be a citizen of another State. The question of 
jurisdiction is determined by the status of the present parties, and not by that 
of prior holders of the thing in controversy. Obviously, too, the subject-matter is 
one of judicial cognizance. If anything can be considered as justiciable it is a 
claim for money due on a written promise to pay—and if it be justiciable does it 
matter how the plaintiff acquires title, providing it be honestly acquired? It 
would seem strangely inconsistent to take jurisdiction of an action by South 
Dakota against North Carolina on a promise to pay made by the latter directly 
to the former, and refuse jurisdiction of an action on a like promise made by 
the latter to an individual and by him sold or donated to the former. 

A preliminary question arises from the fact that representatives of the two 
classes of bonds are made defendants, and that a part of the relief asked is a sale 
of the thirty thousand shares of stock of the North Carolina Railroad Company, 

belonging to the State of North Carolina, in satisfaction and discharge of 
*313 all the mortgages upon such stock. It is insisted * that these individuals, 

owners of the bonds, although named as defendants, are in fact occupying 
an adverse position to that of the State, and that the effect of their presence as 
parties is a practical nullification of the Eleventh Amendment, in that it is giving to 
individuals relief by judgment against the State. Apparently one expectation of 
the donor to South Dakota was that in some way the bonds retained by himself 
would be placed in judgment and relief obtained against North Carolina in the suit 
commenced by South Dakota. But we think that these individuals are not neces- 
sary parties-defendant, and that no relief should be given to them or to the classes 
of bondholders they represent. The statute under which the mortgage was ex- 
ecuted provided that with each of the bonds a deed of mortgage for a like amount 
of stock should be executed by the State. There is, therefore, a separate mort- 
gage of ten shares of stock on each one of these bonds, and that mortgage can 
be fully satisfied by a decree of foreclosure and sale of the ten shares of stock. 
No one would doubt that, if a certificate of stock was attached as a pledge to a 
note, the pledge could be satisfied by a sale of the stock without any determination 
of the rights of the purchaser as between himself and other stockholders. And 
such was the manifest purpose of this legislation. It contemplated that each 
bondholder should receive a stock security which he could realize on without the 
delay and expense of a suit to which all other stockholders and the corporatioa 
would be necessary parties. The purchaser at the sale to be authorized by this 
decree will become vested with the full title of the State to the number of shares 
of stock stated in the mortgage. He will occupy the same position in relation 
to the corporate property that other stockholders occupy, and have whatever rights 
they have. It is not necessary for a full satisfaction of the mortgage on one 
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of these bonds that any other mortgage upon another bond be also foreclosed, or 

that a decree be entered determining what rights the purchaser will have by virtue 
of the stock which he obtains at the sale. So far then as these individual 

*314 defendants * are concerned, the suit will be dismissed with costs against 
South Dakota. 

Coming now to the right of South Dakota to maintain this suit against North 
Carolina, we remark that it is a controversy between two States; that by sec. 2, 
art. III, of the Constitution, this court is given original jurisdiction of “con- 
troversies between two or more States.” In Missouri v. Illinois and the Sanitary 
District of Chicago, 180 U. S. 208, Mr. Justice Shiras, speaking for the court, 
reviewed at length the history of the incorporation of this provision into the 
Federal Constitution and the decisions rendered by this court in respect to such 
jurisdiction, closing with these words (p. 240) : 

“The cases cited show that such jurisdiction has been exercised in cases 
involving boundaries and jurisdiction over lands and their inhabitants, and in 
cases directly affecting the property rights and interests of a State.” 

The present case is one “directly affecting the property rights and interests of 
apotates. 

Although a repetition of this review is unnecessary, two or three matters are 
worthy of notice. The original draft of the Constitution reported to the con- 
vention gave to the Senate jurisdiction of all disputes and controversies “between 
two or more States, respecting jurisdiction or territory,” and to the Supreme 
Court jurisdiction of “controversies between two or more States, except such 
as shall regard territory or jurisdiction.” A claim for money due being a con- 
troversy of a justiciable nature, and one of the most common of controversies, 
would seem to naturally fall within the scope of the jurisdiction thus intended 
to be conferred upon the Supreme Court. In the subsequent revision by the con- 
vention the power given to the Senate in respect to controversies between the 
States was stricken out as well as the limitation upon the jurisdiction of this 
court, leaving to it in the language now found in the Constitution jurisdiction 

without any limitation of “controversies between two or more States.” 
e315 The Constitution as it originally stood also gave to this * court juris- 

diction of controversies “between a State and citizens of another State.” 
Under that clause Chisholm v. Georgia, 2 Dall. 419, was decided, in which it was 
held that a citizen of one State might maintain in this court an action of assumpsit 
against another State. In consequence of that decision the Eleventh Amendment 
was adopted which provides that “the judicial power of the United States shall 
not be construed to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another State, or by citizens or 
subjects of any foreign State.” It will be perceived that this amendment only 
granted to a State immunity from suit by an individual, and did not affect the 
jurisdiction over controversies between two or more States. In respect to this it 
was said by Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 406: 

“Tt is a part of our history, that, at the adoption of the Constitution, all the 
States were greatly indebted; and the apprehension that these debts might be 
prosecuted in the Federal courts formed a very serious objection to that instru- 
ment. Suits were instituted ; and the court maintained its jurisdiction. The alarm 
was general; and, to quiet the apprehensions that were so extensively entertained, 
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this amendment was proposed in Congress, and adopted by the state legislatures. 
That its motive was not to maintain the sovereignty of a State from the degrada- 
tion supposed to attend a compulsory appearance before the tribunal of the 
nation, may be inferred from the terms of the amendment. It does not compre- 
hend controversies between two or more States, or between a State and a foreign 
State. The jurisdiction of the court still extends to these cases: and in these a 
State may still be sued. We must ascribe the amendment, then, to some other 
cause than the dignity of a State. There is no difficulty in finding this cause. 
Those who were inhibited from commencing a suit against a State, or from 
prosecuting one which might be commenced before the adoption of the amend- 

ment, were persons who might probably be its creditors. There was not 
*316 much reason to fear that foreign or sister States would * be creditors to 

any considerable amount, and there was reason to retain the jurisdiction 
of the court in those cases, because it might be essential to the preservation of 
peace. The amendment, therefore, extended to suits commenced or prosecuted 
by individuals, but not to those brought by States.” 

In the same case, after referring to the two classes of cases, jurisdiction 
of which was vested in the courts of the Union, he said (p. 378): 

“In the second class, the jurisdiction depends entirely on the character of 
the parties. In this are comprehended ‘controversies between two or more 
States, between a State and citizens of another State,’ and “between a State 
and foreign States, citizens or subjects.’ If these be the parties it is entirely 
unimportant what may be the subject of controversy. Be it what it may, these 
parties have a constitutional right to come into the courts of the Union.” 

In Rhode Island v. Massachusetts, 12 Pet. 657, this court sustained its juris- 
diction of a suit in equity brought by one State against another to determine a 
dispute as to boundary, and in the course of the opinion, by Mr. Justice Bald- 
win, said in respect to the immunity of a sovereign from suit by an individual (p. 
720): 

“Those States, in their highest sovereign capacity, in the convention of the 
people thereof, . . . adopted the Constitution, by which they respectively 
made to the United States a grant of judicial power over controversies between 
two or more States. By the Constitution, it was ordained that this judicial power, 
in cases where a State was a party, should be exercised by this court as one of 
original jurisdiction. The States waived their exemption from judicial power, 
(6 Wheat. 378, 380,) as sovereigns by original and inherent right, by their own 
grant of its exercise over themselves in such cases, but which they would not grant 
to any inferior tribunal. By this grant, this court has acquired jurisdiction over 
_the parties in this cause, by their own consent and delegated authority; as their 
agent for executing the judicial power of the United States in the cases specified.” 

And, again, in reference to the extent of the jurisdiction of this court 

(pa7Z)) 
*317 * “That it is a controversy between two States, cannot be denied; and 
though the Constitution does not, in terms, extend the judicial power to all 
controversies between two or more States, yet, it in terms excludes none what- 
ever may be their nature or subject.” 

In Umited States v. North Carolina, 136 U. S. 211, we took jurisdiction of 

an action brought by the United States against North Carolina to recover in- 


1380 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


terest on bonds, and decided the case upon its merits. It is true there was 
nothing in the opinion in reference to the matter of jurisdiction, but as said in 
United States v. Texas, 143 U.S. 621, 642: 

“The cases in this court show that the framers of the Constitution did provide, 
by that instrument, for the judicial determination of all cases in law and equity 
between two or more States, including those involving questions of boundary. Did 
they omit to provide for the judicial determination of controversies arising between 
the United States and one or more of the States of the Union? This question is 
in effect answered by United States v. North Carolina, 136 U.S. 211. That was 
an action of debt brought in this court by the United States against the State of 
North Carolina upon certain bonds issued by that State. The State appeared, the 
case was determined here upon its merits and judgment was rendered for the State. 
It is true that no question was made as to the jurisdiction of this court, and nothing 
was therefore said in the opinion upon that subject. But it did not escape the 
attention of the court, and the judgment would not have been rendered except upon 
the theory that this court has original jurisdiction of a suit by the United States 
against a State.” 

See also United States v. Michigan, 190 U. S. 379, decided at the last term, in 
which a bill in equity for an accounting and a recovery of money was sustained. 
Mr. Justice Peckham, delivering the unanimous opinion of the court, said (pp. 
396, 406) : 

“By its bill the United States invokes the original jurisdiction of this court 
for the purpose of determining a controversy existing between it and the State 

of Michigan. This court has jurisdiction of such a controversy, although 
*318 it is not literally * between two States, the United States being a party on 

the one side, and a State on the other. This was decided in United States 
v. Texas, 143 U. S. 611, 642. . . . There must be judgment overruling the 
demurrer, but as the defendant may desire to set up facts which it might claim 
would be a defence to the complainant’s bill, we grant leave to the defendant to 
answer up to the first day of the next term of this court. In case it refuses to 
plead further, the judgment will be in favor of the United States for an account- 
ing and for the payment of the sum found due thereon.” 

We are not unmindful of the fact that in Hans v. Louisiana, 134 U. S. 1, 
Mr. Justice Bradley, delivering the opinion of the court, expressed his con- 
currence in the views announced by Mr. Justice Iredell, in the dissenting opinion 
in Chisholm v. Georgia, but such expression cannot be considered as a judgment 
of the court, for the point decided was that, construing the Eleventh Amendment 
according to its spirit rather than by its letter, a State was relieved from liability 
to suit at the instance of an individual, whether one of its own citizens or a 
citizen of a foreign State. Without noticing in detail the other cases referred 
to by Mr. Justice Shiras in Missouri v. Illinois, et al., supra, it is enough to say 
that the clear import of the decisions of this court from the beginning to the 
present time is in favor of its jurisdiction over an action brought by one State 
against another to enforce a property right. Chisholm v. Georgia was an action 
of assumpsit, United States v. North Carolina an action of debt, United States v. 
Michigan a suit for an accounting, and that which was sought in each was a 
money judgment against the defendant State. 

But we are confronted with the contention that there is no power in this 
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court to enforce such a judgment, and such lack of power is conclusive evidence 
that, notwithstanding the general language of the Constitution, there is an implied 
exception of actions brought to recover money. The public property held by 
any municipality, city, county or State is exempt from seizure upon execution 
because it is held by such corporation, not as a part of its private assets, but as 

, a trustee for public purposes. Meriwether v. Garrett, 102 U. S. 472, 513. 

*319 *As a rule no such municipality has any private property subject to be 
taken upon execution. A levy of taxes is not within the scope of the 
judicial power except as it commands an inferior municipality to execute the 
power granted by the legislature. 

In Rees v. City of Watertown, 19 Wall. 107, 116, 117, we said: 

“We are of the opinion that this court has not the power to direct a tax to 
be levied for the payment of these judgments. This power to impose burdens 
and raise money is the highest attribute of sovereignty, and is exercised, first, 
to raise money for public purposes only; and, second, by the power of legislative 
authority only. It is a power that has not been extended to the judiciary. Es- 
pecially is it beyond the power of the Federal judiciary to assume the place of a 
State in the exercise of this authority at once so delicate and so important.” 

See also Heine v. The Levee Commissioners, 19 Wall. 655, 661; Meriwether 
v. Garrett, supra. 

In this connection reference may be made to United States v. Guthrie, 17 
How. 284, in which an application was made for a mandamus against the Secre- 
tary of the Treasury to compel the payment of an official salary, and in which we 
said (p. 303) : 

“The only legitimate inquiry for our determination upon the case before 
us is this: Whether, under the organization of the Federal government or by 
any known principle of law, there can be asserted a power in the Circuit Court 
of the United States for the District of Columbia, or in this court, to command 
the withdrawal of a sum or sums of money from the Treasury of the United 
States, to be applied in satisfaction of disputed or controverted claims against 
the United States? This is the question, the very question presented for our 
determination; and its simple statement would seem to carry with it the most 
startling considerations—nay, its unavoidable negation, unless this should be pre- 
vented by some positive and controlling command; for it would occur, a priori, 

to every mind, that a treasury, not fenced round or shielded by fixed and 
*320 established modes and rules of administration, but which * could be sub- 

jected to any number or description of demands, asserted and sustained 
through the undefined and undefinable discretion of the courts, would constitute a 
feeble and inadequate provision for the great and inevitable necessities of the 
nation. The government under such a regime, or, rather under such an absence 
of all rule, would, if practicable at all, be administered, not by the great depart- 
ments ordained by the Constitution and laws, and guided by the modes therein 
prescribed, but by the uncertain and perhaps contradictory action of the courts, 
in the enforcement of their views of private interests.” 

Further, in this connection may be noticed Gordon v. United States, 117 
U. S. 697, in which this court declined to take jurisdiction of an appeal from 
the Court of Claims, under the statute as it stood at the time of the decision, 
on the ground that there was not vested by the act of Congress power to enforce 
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its judgment. We quote the following from the opinion, which was the last 
prepared by Chief Justice Taney (pp. 702, 704): 

“The award of execution is a part, and an essential part of every judg- 
ment passed by a court exercising judicial power. It is no judgment, in the legal 
sense of the term, without it. Without such an award the judgment would be 
inoperative and nugatory, leaving the aggrieved party without a remedy. wy ee 
Indeed, no principle of constitutional law has been more firmly established or 
constantly adhered to, than the one above stated—that is, that this court has no 
jurisdiction in any case where it cannot render judgment in the legal sense of 
the term; and when it depends upon the legislature to carry its opinion into effect 
or not, at the pleasure of Congress.” See also In re Sanborn, 148 U. S. 222, 
and La Abra Silver Mining Company v. United States, 175 U. S. 423, 456. 

We have, then, on the one hand the general language of the Constitution 
vesting jurisdiction in this court over “controversies between two or more States,” 
the history of that jurisdictional clause in the convention, the cases of Chisholm v. 

Georgia, United States v. North Carolina and United States v. Michigan, 
*321 (in which this court sustained jurisdiction over actions * to recover money 

from a State,) the manifest trend of other decisions, the necessity of 
some way of ending controversies between States, and the fact that this claim 
for the payment of money is one justiciable in its nature; on the other, certain 
expression of individual opinions of justices of this court, the difficulty of 
enforcing a judgment for money against a State, by reason of its ordinary lack 
of private property subject to seizure upon execution, and the absolute inability 
of a court to compel a levy of taxes by the legislature. Notwithstanding the 
embarrassments which surround the question it is directly presented and may 
have to be determined before the case is finally concluded, but for the present it 
is sufficient to state the question with its difficulties. 

There is in this case a mortgage of property, and the sale of that property 
under a foreclosure may satisfy the plaintiff’s claim. If that should be the result 
there would be no necessity for a personal judgment against the State. That the 
State is a necessary party to the foreclosure of the mortgage was settled by 
Christian v. Atlantic & North Carolina Railroad Company, 133 U. S. 233. 
Equity is satisfied by a decree for a foreclosure and sale of the mortgaged prop- 
erty, leaving the question of a judgment over for any deficiency, to be determined 
when, if ever, it arises. And surely if, as we have often held this court has 
jurisdiction of an action by one State against another to recover a tract of land, 
there would seem to be no doubt of the jurisdiction of one to enforce the delivery 
of personal property. 

A decree will, therefore, be entered, which, after finding the amount due on 
the bonds and coupons in suit to be twenty-seven thousand four hundred dollars 
($27,400), (no interest being recoverable, United States v. North Carolina, 136 
U. S. 211), and that the same are secured by one hundred shares of the stock 
of the North Carolina Railroad Company, belonging to the State of North Caro- 
lina, shall order that the said State of North Carolina pay said amount with costs 
of suit to the State of South Dakota on or before the Ist Monday of January, 

1905, and that in default of such payment an order of sale be issued to the 
*322 Marshal of this court, directing him to sell * at public auction all the in- 
terest of the State of North Carolina in and to one hundred shares of the 
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capital stock of the North Carolina Railroad Company, such sale to be made at 
the east front door of the Capitol Building in this city, public notice to be given of 
such sale by advertisements once a week for six weeks in some daily paper pub- 
lished in the city of Raleigh, North Carolina, and also in some daily paper pub- 
lished in the city of Washington. 

And either of the parties to this suit may apply to the court upon the foot 
of this decree, as occasion may require. 


Mr. Justice WHITE, with whom concurred Mr. Curler JUSTICE FULLER, 
Mr. Justice McKenna and Mr. Justice Day, dissenting. 


The decision in this case seems to me to disregard an express and absolute 
prohibition of the Constitution. The facts are stated in the opinion of the court. 
As, however, there are some facts deemed by me to be material, which are not 
referred to, it is proposed to make a summary of the case, and then express the 
reasons which control me. 

In the years 1847 and 1855 the negotiable bonds of the State of North 
Carolina were issued to aid in the construction of the railway of the North Caro- 
lina Railroad Company and were exchanged for the stock of that company. The 
bonds went into the hands of individuals and the exchanged stock passed into 
the possession of the State, and was declared to be pledged in the hands of the 
State to secure the payment of the bonds in question. 

In 1855 and 1866 similar aid was given to another railway, the Western 
North Carolina. Bonds, each for the par value of one thousand dollars, aggre- 
gating nearly two and a half millions of dollars, were issued by the State. All 
the bonds, which were issued after the passage, in 1866, of an act of the legisla- 
ture, were declared to be secured, as stated in the act, by a mortgage of the stock 
of the North Carolina Railroad held by the State and already, in its entirety, 

pledged for the security of all the bonds which had been previously issued 
*323 *in aid of the North Carolina Railroad. The stock, however, remained in 

possession of the State, but each of the bonds thereafter issued contained 
an endorsement that ten shares of stock of the North Carolina Railroad Company 
in the hands of the State were mortgaged as security for the payment of each of 
the bonds. 

Presumably, as a result of the disastrous consequences of the civil war and 
the events which followed, the financial affairs of the State of North Carolina 
in 1879 were profoundly embarrassed. The State had not paid the interest as it 
accrued on the bonds issued in aid of the North Carolina Railroad. It had in 
effect paid no interest whatever on the bonds issued in favor of the Western 
North Carolina Railroad, and, indeed, had defaulted generally in the payment 
of the interest on its public debt. Statutes were passed by the State providing 
for an adjustment of its financial affairs, so as to rehabilitate its credit, in order 
that when the state debt was readjusted the State might, for the benefit of all 
its people and its creditors, be able to pay the interest on and provide for the 
principal of the public debt. The adjustment made was accepted by those hold- 
ing the bonds issued in aid of the North Carolina Railroad and they waived a 
very large sum of unpaid interest and received new bonds, accompanied with a 
reiteration of the pledge of all the stock of the North Carolina Railroad owned 
by the State, which had always been held by the State as security for the pay- 
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ment of all the bonds of that issue. It is to be inferred from the record that 
the adjustment proposed was generally accepted by the other creditors of the 
State, and that as a consequence its fiscal affairs were placed upon a sound basis. 
Be this as it may, certain is it that the adjustment was accepted by the holders 
of a vast majority of the bonds issued in aid of the Western North Carolina 
Railroad, and that such holders surrendered their old bonds and took new bonds 
of the State for twenty-five per cent of the face value of their bonds, these new 
bonds not purporting to be secured by any mortgage of the stock of the North 
Carolina Railroad. 
*324 In 1901, twenty-two years after the passage of the acts referred * to, 
and their acceptance as above stated, Simon Schafer and his brother, com- 
posing the firm of Schafer & Brothers, bankers and brokers in the city of New 
York, addressed a petition to the legislature of North Carolina. Therein it was 
recited that the parties named were the holders, in their own right and as trustees, 
of nearly two hundred and fifty thousand dollars of the bonds issued in aid of the 
Western North Carolina Railroad Company, attached to which were unpaid in- 
terest coupons for more than thirty years. The petitioners declared that these 
bonds were substantially all the bonds of the series then outstanding because the 
holders thereof had not accepted the arrangement of 1879. It was stated that such 
arrangements had been accepted by the vast majority of others who held such 
bonds by reason of the financial stress of the State at the time, and because those 
creditors knew that the stock of the North Carolina Railroad mortgaged to secure 
the bonds was of no avail for such purpose, since its value at the time of the 
adjustment was not adequate to pay the bonds issued in aid of the North Caro- 
lina Railroad, in favor of which it was first pledged. It was recited that the 
petitioners had not availed of the adjustment because they preferred waiting a 
restoration of the credit of the State, and trusted that the stock of the North 
Carolina Railroad might ultimately prove adequate to pay the bonds as reduced, 
issued in favor of the North Carolina Railroad, and the small amount of bonds 
which remained outstanding, as a result of the adjustment. It was declared that 
this had been accomplished; that in consequence of the reduced amount of the 
North Carolina Railroad bonds brought about by the adjustment, and the retire- 
ment thereby effected of all the bonds of the Western North Carolina Railroad 
except the small amount held or represented by the petitioners, the stock of the 
North Carolina Railroad held by the State, if sold, would be adequate to pay 
both series and leave a balance in favor of the State. Reciting that the peti- 
tioners and those they represented were aware that their claims against the State 
could not be judicially enforced either in the state or Federal courts, the prayer 
was that an appropriation might be made to pay their bonds in principal 
*325 * and accumulated interest, or that in default an act be passed authorizing 
suit in the courts to enforce the mortgage lien asserted to exist on the stock 
of the North Carolina Railroad. The prayer of this petition was not granted. 
Shortly following the failure to act favorably upon the petition just referred 
to, the act of the legislature of South Dakota, set out in the opinion of the court, 
was passed. It will be observed that, among other things, it empowered the 
governor to accept gifts made to the State of bonds or choses in action, and 
authorized the attorney general of the State, when such gifts were accepted, to 
bring suit in the name of the State to enforce payment of the same, and for-that 
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purpose “to employ counsel to be associated with him in such suits or actions, 
who, with him, chall fully represent the State, and shall be entitled to reasonable 
compensation (italics mine) out of the recoveries and collections in such suits 
and actions.’ Thereupon Simon Schafer addressed the letter to the Hon. Charles 
H. Burke, a member of Congress from South Dakota, which is reproduced in 
full in the opinion of the court. It suffices to say that by that letter ten of the 
bonds were given to the State of South Dakota, and it was especially mentioned 
that the gift was made because Schafer was aware that he could not sue the 
State of North Carolina, whilst the State of South Dakota could do so. The 
letter also contained the suggestion, presumably as an inducement to an accept- 
ance by the State, that if the ten bonds were enforced by the State of South 
Dakota, other gifts of similar bonds might be made. The bonds were accepted 
by the governor of South Dakota, and the attorney general of that State there~ 
upon filed the present bill. The parties defendant were the State of North 
Carolina, a person sued as representing all the holders of bonds issued in aid of 
the North Carolina Railroad and a person sued as representative of the holders 
of the outstanding bonds issued in aid of the Western North Carolina Railroad. 
The prayer of the bill was in substance for a decree against the State of North 
Carolina for the amount of the principal of the bonds and for more than thirty 

years’ accrued interest; for an enforcement of the mortgage asserted to 
*326 exist on the stock of * the North Carolina Railroad Company held by the 

State; for a decree declaring that the holders of the bonds issued in favor 
of the North Carolina Railroad Company had lost their prior lien upon the whole 
stock by reason of their acceptance of the compromise under the act of 1879, and 
the taking of new bonds by them in pursuance thereof. It was, however, prayed 
that in the event it should be found that the lien of such bondholders on the 
stock had not been waived, the stock be ordered sold free from all encumbrances. 
to satisfy the claims of the respective lienholders thereon, and that distribution 
be made of the proceeds of the stock among them according to priority. 

The State answered, challenging the jurisdiction of this court to entertain 
the bill, and also urging various defences on the merits. 

The person joined as representing the bonds issued in aid of the North 
Carolina Railroad made no appearance. Charles Salter, who was made defen- 
dant as representative of the holders of the bonds issued in aid of the Western 
North Carolina Railroad, answered, substantially admitting all the allegations of 
the bill, but praying “that plaintiff’s bill be dismissed with costs, unless the court 
shall decree that all the stock subject to the second mortgage be sold for the 
benefit of all the holders of said second mortgage bonds.” 

The court now decides that it has jurisdiction, because of the delegation, in 
the second section of the third article of the Constitution, of judicial power to 
the United States over “controversies between two or more States,” and because 
of the grant to this court of original jurisdiction over cases in which a State 
shall be a party. Whilst conceding that if the holders of the bonds issued in aid 
of the North Carolina Railroad are necessary parties the jurisdiction would be 
ousted, it is held that such bondholders are not necessary parties, since there may 
be a sale to enforce complainant’s rights of a portion of the stock held by the 
State of North Carolina, subject to the prior rights therein of the holders of 
such bonds. The decree which will be entered will, therefore, adjudge the 
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*327 State of North Carolina to be indebted to South Dakota in the * amount 

of the principal of the ten bonds, with more than thirty years’ accrued 
interest. The decree will direct the sale of the stock in the North Carolina Rail- 
road Company held by the State, subject to the prior pledge in favor of the holders 
of the bonds of the North Carolina Railroad. The question of a deficiency decree 
is reserved, in case, as a result of the sale, the debt decreed against the State 
should not be extinguished. 

With this summary of the pleadings, the facts, and the decision of the court 
in mind, I shall now state the reasons which compel me to dissent, all of which 
may be embraced in the two following general propositions which I shall examine 
under separate headings: (A) The absolute want of power in the court to render 
a decree between the two States on the cause of action sued on; and (B) The 
want of power to render the decree which is now directed to be entered, because 
of the absence of essential parties whose presence would oust jurisdiction and 
the impotency to grant any relief whatever in the absence of such parties. 


(A.) 


The absolute want of power in the court to render a decree between the two 
States on the cause of action sued on. 


First. The power of this court to award a decree against the State of 
North Carolina is based on the provision in the second section of the third article 
of the Constitution, extending the judicial power of the United States over “con- 
troversies between two or more States,” and to the delegation to this court of 
original jurisdiction over such controversies. If the provisions in question were 
the only ones on the subject it might be more difficult to deny that the Federal 
judicial power embraced this controversy. Those provisions, however, do not 
stand alone, since they must be considered in connection with the Eleventh 
Amendment to the Constitution, providing that “the judicial power of the 
United States shall not be construed to extend to any suit in law or equity, com- 

menced or prosecuted against one of the United States by citizens of 
*328 another State, or by citizens or subjects of any foreign state.” * The ques- 

tion which the case involves is not what in a generic sense may be consid- 
ered a controversy between States, but whether the particular claim here asserted 
by the State of South Dakota is in any view such a controversy. It is also to be 
observed that the question is not whether a controversy between States may not 
rise from a debt originating as the result of a direct transaction between States, 
but is whether one State can acquire a claim asserted against another State by a 
citizen of that or of another State or an alien, and as a result sue upon it, and 
thereby create a controversy between States in a constitutional sense. Indeed, the 
question is narrower than this, since in this case the alleged debtor State had years 
before the transfer of the claim in question, while it was yet owned by individ- 
uals, declined to recognize the debt, and had refused payment thereof, as the 
result of a controversy between itself and its alleged creditors. 

I take it to be an elementary rule of constitutional construction that no one 
provision of the Constitution is to be segregated from all the others, and to be 
considered alone, but that all the provisions bearing upon a particular subject are 
to be brought into view and to be so interpreted as to effectuate the great pur- 
poses of the instrument. If, in following this rule, it be found that an asserted 
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construction of any one provision of the Constitution would, if adopted, neutralize 
a positive prohibition of another provision of that instrument, then it results that 
such asserted construction is erroneous, since its enforcement would mean, not to 
give effect to the Constitution, but to destroy a portion thereof. My mind cannot 
escape the conclusion that if, wherever an individual has a claim, whether in 
contract or tort, against a State, he may, by transferring it to another State, 
bring into play the judicial power of the United States to enforce such claim, 
then the prohibition contained in the Eleventh Amendment is a mere letter, with- 
out spirit and without force. This is said because no escape is seen from the 
conclusion if the application of the prohibition is to depend solely upon the will- 
ingness of the creditor of a State, whether citizen or alien, to transfer, and the 

docility or cupidity of another State in accepting such transfer, that the 
*329 * provision will have no efficacy whatever. And this becomes doubly co- 

gent when the history of the Eleventh Amendment is considered and the 
purpose of its adoption is borne in mind. 

It is familiar that the amendment was adopted because of the decision of 
this court in 1793, in Chisholm v. Georgia, 2 Dall. 419, holding that the grant of 
judicial power to the United States to determine controversies between a State 
and a citizen of another State vested authority to determine a controversy wherein 
a citizen of a State asserted a claim against another State. That the purpose of 
the amendment was to remove the possibility of the assertion of such a claim 
is aptly shown by the passage from the opinion of Mr. Chief Justice Marshall in 
Cohens v. Virginia, 6 Wheat. 264, as quoted in the opinion of the court in this 
case, saying (p. 406) : 

“Tt is a part of our history, that, at the adoption of the Constitution, all the 
States were greatly indebted; and the apprehension that these debts might be 
prosecuted in the Federal courts, formed a very serious objection to that instru- 
ment. Suits were instituted; and the court maintained its jurisdiction. The 
alarm was general; and, to quiet the apprehensions that were so extensively en- 
tertained, this amendment was proposed in Congress, and adopted by the state 
legislatures.” 

As the purpose of the amendment was to prohibit the enforcement of indi- 
vidual claims against the several States by means of the judicial power of the 
United States, and as the amendment was subsequent to the grant of judicial 
power made by the Constitution, the amendment qualified the whole grant of 
judicial power to the extent necessary to render it impossible by indirection to 
escape the operation of the avowed purpose which the people of the United States 
expressed in adopting the amendment. How, as declared by Chief Justice Mar- 
shall, could the adoption of the amendment have quieted the apprehensions con- 
cerning the right to enforce private claims against the States, if the power was 
left open after the amendment to do so, if only they were transferred to another 

State? It is also to be observed that the construction now given causes the 
*330 judicial power of the United States to embrace * claims not within even the 

reach of the ruling in Chisholm v. Georgia, for that case only decided that 
under the grant of power a citizen of one State might sue another State. But 
under the rule of construction, now announced, not only claims held by citizens of 
other States and aliens, but those held by a citizen of the State, become capable 
of enforcement, if only the holders of such claims, after the State has refused to 


1388 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


pay them, choose to sell or make gift thereof to another State found willing to 
become a party to a plan to evade a constitutional provision inserted for the pro- 
tection of all the States. ; 
Let me, erguendo, grant that a case may be conceived of where one provision 

of the Constitution can be so construed as to render nugatory another and ap- 
plicable provision. Even such an impossible doctrine can have no relation to the 
case in hand. The decisions of this court, rendered since the Eleventh Amend- 
ment, have consistently held that that amendment embodied a principle of national 
public policy, whose enforcement may not be avoided by indirection or subterfuge. 
Ought this rule of public policy to be disregarded, by endowing every State with 
the power of speculating upon stale and unenforceable claims of individuals 
against other States, thus not only doing injustice, but also overthrowing the 
fiscal independence of every State, and destroying that harmony between them 
which it was the declared purpose of the Constitution to establish and cement? 
Such a departure from the provisions of the Eleventh Amendment, and the rule 
of national public policy which it embodies, may not be sustained by the assump- 
tion that it would be unduly curtailing the independence of the several States to 
deny them the right of enforcing, by the aid of the Federal judicial power, claims 
against other States acquired from private individuals. For this assumption 
would amount to this, that any and all of the States only enjoy the essential 
privilege of being free from coercion as to the claims of individuals, and have 
the power to manage their financial affairs at the mere pleasure of any of the 
other States. This is to say, that for the purpose of preserving the rights of the 

States, those rights must be destroyed. 

*331 It is true that the greater number of cases decided by this * court con- 
cerning the right to enforce a private claim against a State concerned con- 
troversies where suit was brought by citizens of other States or aliens, who were 
therefore persons expressly within the terms of the Eleventh Amendment. An 
analysis of those cases, however, will show that they were decided, not upon the 
mere ground that the person who sued was within the Eleventh Amendment, but 
upon the broad proposition that, by the effect of that amendment, claims of private 
individuals could not be enforced against a State, and that in upholding this con- 
stitutional limitation the court would look at the real nature of the controversy, 
irrespective of the parties on the record. If it were found by doing so that in effect 
the consequence of the granting of the relief would be to enforce by the Federal 
judicial power the claim of a private individual against a State, such relief would 
be denied. I content myself with the reference in the margin to the leading cases 
of this character,* and come at once to consider the adjudications of this court 
rendered in two cases which directly related to the operation of the prohibitions 
of the Eleventh Amendment on the grant of judicial power to the United States 


Poindexter v. Greenhow, (1885) 114 U. S. 270, 286; Marye v. Parsons, (1885) 114 U. S. 325; 


J. S.1 ; In re Tyler, (1893) 149 U. S. 164, 190; Reagan v. Farmer’s Loan & Trust Co., (1894) 
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over controversies between States, and to two other cases which directly con- 
cerned the effect of the prohibitions of the Eleventh Amendment in suits brought by 
- persons who were within the grant of the judicial power but were not embraced 
within the category of persons specifically referred to in the Eleventh Amendment. 
The first two cases referred to are New Hampshire v. Louisiana and New 
*332 York v. Louisiana. The opinion * of the court in both was delivered by 
Mr. Chief Justice Waite, and is reported (1883) in 108 U. S. 76. The suits 
were originally brought in this court. The complainants were, in the one case, the 
State of New Hampshire, and in the other the State of New York; the principal 
defendant in both cases being the State of Louisiana. The complainant States 
asserted the rights to enforce certain pecuniary claims against the State of Louis- 
iana, as the holders of the naked legal title to certain coupons and bonds of the 
State of Louisiana, which, pursuant to legislative authority, by assignment, had 
been acquired from citizens of the respective States, for the purpose of collection 
tor the benefit of such citizens. The defendant State challenged the jurisdiction 
of this court over the controversy. To sustain such jurisdiction it was pressed 
Ly the complainant that the bonds and coupons were negotiable instruments, of 
which the assignee States became the legal owners, and that as such they as a 
matter of law were the real parties in interest, whether the transfer was a com- 
plete sale or merely made for the purpose of collection for the benefit of the 
assignors. The court first considered the grant of judicial power to the United 
States prior to the adoption of the Eleventh Amendment and held that as such 
power, when originally conferred, as interpreted in Chisholin v. Georgia, em- 
braced the right of a citizen of one State to enforce his claims by suit directly 
against another State, a State could not, as the holder of the legal title, champion 
for its citizens a right for the prosecution of which a particular remedy had been 
provided by the Constitution. Coming to generally consider the effect of the 
Eleventh Amendment as elucidated by the history connected with its adoption, it 
was decided that as that amendment had expressly taken away the right of a 
citizen of one State to sue another State, a State could not enforce a right the 
assertion of which in the courts was prohibited to the citizen himself. Noticing 
tle contention that the grant of judicial power over controversies between States 
was but a substitute for the surrender to the national government which each 
State had made, of the power of prosecuting against another State, by force if 
necessary as a sovereign trustee for its citizens, the claims of such citizens, 
*333 the * proposition was held not to be sustainable, under the Constitution of 
the United States. It was decided that the special remedy originally granted 
to the citizen himself “must be deemed to have been the only remedy the citizen 
-of one State could have under the Constitution against another State for the re- 
dress of his grievances, except such as the delinquent State saw fit itself to grant.” 
Having announced this doctrine, it was then, as an inevitable deduction from it 
decided that, as the Eleventh Amendment had taken away the special remedy 
originally provided by the Constitution, there was no other remedy whatever left. 
The opinion of the court concluded as follows (p. 91): 

“The evident purpose of the amendment, so promptly proposed and finally 
adopted, was to prohibit all suits against a State by or for citizens of other States, 
or aliens, without the consent of the State to be sued and, in our opinion, one 
State cannot create a controversy with another State, within the meaning of that 
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term as used in the judicial clauses of the Constitution, by assuming the prosecu- 
tion of debts owing by the other State to its citizens. Such being the case we 
are satisfied that we are prohibited, both by the letter and the spirit of the Con- 
stitution, from entertaining these suits, and the bill in each case is dismissed.” 
To me it seems that this adjudication is conclusive of the question now 
here. It in the broadest way determined that the prohibitions of the Eleventh 
Amendment controlled the grant of judicial power as to controversies between 
the States so as to exclude the possibility of that grant vesting a State with 
authority in any form, directly or indirectly, to set at naught the Eleventh Amend- 
ment. The case was decided, not upon the particular nature of the title of the 
bonds and coupons asserted by the States of New Hampshire and New York, 
since it was conceded that, but for the Constitution, a title such as that pro- 
pounded would have given rise to an adequate cause of action. The ruling of 
the court was that, as suits against a State upon the claims of private individuals 
were absolutely prohibited by the Eleventh Amendment, such character of 
*334 claim could not be converted into a controversy between * States, and thus 
be made justiciable, since to do so would destroy the prohibition which the 
Eleventh Amendment embodied. I do not perceive, if one State may not engender 
a controversy between States, in the constitutional sense, in respect to claims aris- 
ing out of dealings between a State and individuals, how it was competent for the 
State of South Dakota to create such a controversy by the acquisition of a claim 
of the class whose enforcement it was the purpose of the Eleventh Amendment 
to effectually prohibit. It is to be observed that in the cases referred to the 
court did not deny that a sovereign State, in virtue of its existence as such, would 
not have possessed the inherent power to prosecute against another State the 
claims of its citizens, and that such a prosecution by it would have constituted a 
controversy between States in the international significance of those words. But 
the court held that controversies between States, in the constitutional sense, did 
not embrace rights of that character, because of the prohibitions of the Eleventh 
Amendment, which operated upon the whole grant of judicial power, including, 
of course, such grant as to controversies between States. 
The two other cases to which I have referred are Hans v. Louisiana, (1890) 
134 U.S. 1, and Smith v. Reeves, (1900) 178 U.S. 436. In the first, the opinion 
of the court was delivered by Mr. Justice Bradley; in the second, by Mr. Justice 
Harlan. In Hans v. Lowistana, a suit was brought in the Circuit Court of the 
United States against the State of Louisiana by a citizen of that State, under 
the claim that the rights asserted arose under the Constitution and laws of the 
United States, and therefore were not within the Eleventh Amendment, since that 
amendment only prohibited suits against a State by a citizen of another State or 
by aliens. The argument was pressed that as the guarantees of the Constitution 
were all-abiding, it would be against public policy to deprive a citizen of the 
protection of the Constitution of the United States by bringing him within the 
spirit when he was not within the letter of the Eleventh Amendment. The court 
answered the contention in the broadest possible way. It held that the 
*335 effect of the Eleventh Amendment was to qualify * to the extent of its 
prohibitions, the whole grant of judicial power, and, therefore, although a 
suit by a citizen of a State against a State to enforce assumed constitutional rights, 
was not within the letter of the amendment, it was within its spirit, and there was 
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no jurisdiction in the Federal courts over such controversy. In summing up its 
general conclusions the court said (p. 21): 

“Tt is not necessary that we should enter upon an examination of the reason 
or expediency of the rule which exempts a sovereign State from prosecution in 
a court of justice at the suit of individuals. This is fully discussed by writers 
on public law. It is enough for us to declare its existence. The legislative de- 
partment of a State represents its polity and its will; and is called upon by the 
highest demands of natural and political law to preserve justice and judgments, 
and to hold inviolate the public obligations. Any departure from this rule, except 
for reasons most cogent, (of which the legislature, and not the courts, is the 
judge,) never fails in the end to incur the odium of the world, and to bring 
lasting injury upon the State itself. But to deprive the legislature of the power 
of judging what the honor and safety of the State may require, even at the 
expense of a temporary failure to discharge the public debts, would be attended 
with greater evils than such failure can cause.” 

Smith v. Reeves was an action brought in the Circuit Court of the United 
States by a corporation created under an act of Congress, against the treasurer 
of the State of California, to obtain redress concerning certain taxes. The de- 
fendant challenged the jurisdiction upon the ground that in effect the action was 
one against a State. This court, concluding that the State of California was the 
real party in interest, was led to consider whether a Federal court was thereby 
deprived of jurisdiction. The contention on the part of the plaintiff was that 
as a Federal corporation had a right to invoke, in virtue of the law of its crea- 
tion, the jurisdiction of the Federal courts, the case was not controlled by the 
prohibitions of the Eleventh Amendment forbidding suits against a State by 

citizens of other States or aliens. The court, speaking through Mr. Justice 
*336 * Harlan, again adversely disposed of the contention, saying (p. 446): - 
“Tf the Constitution be so interpreted it would follow that any corpo- 
ration created by Congress may sue a State in a Circuit Court of the United States 
upon any cause of action, whatever its nature, if the value of the matter in dis- 
pute is sufficient to give jurisdiction. We cannot approve this interpretation.” 

After referring to the views expressed by Hamilton, Madison and Marshall, 
which were commented upon in Hans v. Louisiana, the court quoted approvingly 
the following passage from the opinion in Hans v. Louisiana: 

“Tt seems to us that these views of those great advocates and defenders of 
the Constitution were most sensible and just; and they apply equally to the present 
case as to that then under discussion. The letter is appealed to now, as it was 
then, as a ground for sustaining a suit brought by an individual against a State. 
The reason against it is as strong in this case as it was in that. It is an attempt 
to strain the Constitution and the law to a construction never imagined or dreamed 
of. Can we suppose that, when the Eleventh Amendment was adopted, it was 
understood to be left open for citizens of a State to sue their own State in the 
Federal courts, whilst the idea of suits by citizens of other States, or of foreign 
States, was indignantly repelled? Suppose that Congress, when proposing the 
Eleventh Amendment, had appended to it a proviso that nothing therein con- 
tained should prevent a State from being sued by its own citizens in cases arising 
under the Constitution or laws of the United States, can we imagine that it would 
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have been adopted by the States? The supposition that it would is almost an 
absurdity on its face.” 

The opinion concluded as follows (p. 449) : 

“Tt could never have been intended to exclude from Federal judicial power 
suits arising under the Constitution or laws of the United States when brought 
against a State by private individuals or state corporations, and at the same time 
extend such power to suits of like character brought by Federal corporations 

against a State without its consent.” 
2907 * Here again I am unable to perceive any ground for taking the case in 

hand out of the rulings made in the cases just reviewed. The letter of the 
Eleventh Amendment was just as inapplicable to a suit by a citizen of a State 
against a State to enforce his constitutional rights and to a suit by a Federal cor- 
poration, suing in the Federal court by virtue of its creation, as it was to the grant 
of judicial power over controversies between States. But the prohibition of the 
Eleventh Amendment was held to apply, because that amendment was again 
construed as prohibiting the enforcement of claims by private individuals against 
States through the judicial power of the United States, without reference to the 
character of the person by whom the claim was asserted. In other words, the 
decision was that the operation of the Eleventh Amendment was to be deter- 
mined, not by the formal party complainant on the record, but by the essential 
character and nature of the claim or right which was asserted. This being the 
decision, how consistently can the State of South Dakota be held to have power 
to give effect to a character of claim as to which the Eleventh Amendment 
declares the judicial power of the United States shall not extend. 

Will not the accuracy of what I have just stated, as applied to this case, be 
demonstrated by putting the question which this court put in Hans v. Louisiana 
and approvingly reiterated in Smith v. Reeves, and giving it the answer which 
the court gave in those cases, changing, of course, the form of the question to 
meet the case now here. For this purpose, I repeat the question, placing, how- 
ever, in brackets the changed mode of expression necessitated by the difference 
in the character of the parties complainant. “Suppose that Congress, when pro- 
posing the Eleventh Amendment, had appended to it a proviso that nothing therein 
contained should prevent a State from being sued” [upon private claims due to 
its own citizens or to aliens or citizens of other States, if only such claims were 
sold or otherwise disposed of long after the debtor State had refused to pay 
them, so as to thus secure their judicial enforcement] “can we imagine that the 
Eleventh Amendment would have been adopted by the States? The supposition 

that it would is almost an absurdity on its face.” 
*338 * Nor do I think the previous decisions of this court, which are relied 

upon as establishing that the State of South Dakota may maintain this suit, 
have any such tendency. Of course, it is not by me denied that a dispute as to 
boundaries between two States is judicially cognizable as a controversy between 
States, and that such may also be the case where one State asserts property rights 
against another, provided always that the assertion of the particular right does 
not violate the prohibitions of the Eleventh Amendment. So, also, in my opinion, 
‘United States v. North Carolina, 136 U.S. 211, and United States v. Texas, 143 
U. S. 621, instead of sustaining the view that the cause of action here asserted can 
be treated, despite the provisions of the Eleventh Amendment, as a controversy 
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‘between States, establish the contrary. In United States v. North Carolina, the 
United States sued the State of North Carolina concerning the interest on certain 
bonds. No objection was taken by North Carolina to the jurisdiction of the court, 
since that State voluntarily assented to a judicial determination of the issue in- 
volved. There was, and could have been, therefore, no question of jurisdiction, 
sso far as the State of North Carolina was concerned. The only question of 
jurisdiction which could have arisen was whether a suit by the United States 
against a State was within the constitutional grant of judicial power. Although 
the court in its opinion in United States v. North Carolina did not refer to the 
subject of jurisdiction, it must be assumed that it was considered. This is shown 
by a remark concerning United States v. North Carolina, made by the court in 
the course of its opinion in United States v. Texas, to the following effect: 

“Tt is true that no question was made as to the jurisdiction of this court, and 
nothing was therefore said in the opinion upon that subject. But it did not 
escape the attention of the court, and the judgment would not have been rendered 
except upon the theory that this court has original jurisdiction of a suit by the 
United States against the State.” 

Those two cases, therefore, so far as jurisdiction is concerned, simply deter- 

mined that the grant of judicial power concerning controversies between 
*339 States, whilst not in letter, embracing * a suit brought by the United States 

against a State, in spirit and purpose did give jurisdiction of a suit of that 
character. The effect of these rulings, then, was but to cause a suit by the United 
States against a State to be within the meaning of controversies between States. 
In other words, in ascertaining the import of the grant of judicial power as to 
‘controversies between States, the court gave force to the spirit and purpose of the 
Constitution in order to include a suit by the United States against a State within 
the category of controversies between States. This was simply applying the same 
rule of construction to the grant of judicial power for the purpose of including 
the United States, which had been previously applied in Hans v. Louisiana, in 
Smith v. Reeves, and in all the other cases to which I have referred, in order to 
exclude jurisdiction over controversies, to entertain which would have been a 
violation of the spirit and purpose of the Eleventh Amendment. When United 
States v. North Carolina and United States v. Texas are considered, it seems to 
me clear that the decision now made not only is destructive of the inherent rights 
of the States as protected by the Eleventh Amendment, but also strips the gov- 
ernment of the United States of its rights as a sovereign belonging to it under 
the Constitution. As under the decisions referred to a suit between the United 
States and a State is within the grant of judicial power over controversies between 
‘States, it must follow that a suit by a State against the United Sates is also of 
that character. Now, as the ruling is that such a controversy may include the 
claim of a private individual, if only such claim be transferred to a State, it 
follows that a suit by a State against the United States on a claim of that char- 
acter is within the grant of judicial power. Thus it has come to pass that any 
and every claim against the United States, whatever be its character, is enforce- 
able against the United States if only a State chooses to acquire and prosecute 
its enforcement. It is no answer to suggest that such claims of private individ- 
uals are not justiciable unless the law of the United States has caused them to 
be so, for if the constitutional grant of judicial power embraces such controversies 
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340  * as is now necessarily held, any restriction by Congress would be repugnant 
to the Constitution. 

My reason does not perceive how the principles which have been stated and 
the rulings of this court enforcing them are rendered inapplicable by the sugges- 
tion that, as the court may not inquire into the motives actuating a particular 
transfer of right, therefore it is without power to refuse to enforce in behalf 
of South Dakota the alleged gift. This proceeds upon the assumption that the 
want of jurisdiction to enforce a private claim against a State depends upon 
motive. But the absence of such jurisdiction rests upon the constitutional pro- 
hibition which addresses itself to the very nature of the cause of action and 
imposes upon the court the duty to inquire into it. The power of the court when 
such is the case, even in a case brought in this court by one of the States of the 
Union to enforce an alleged pecuniary right, is aptly illustrated by Wisconsin v. 
Pelican Insurance Co., 127 U. S. 265. There the State of Wisconsin, having 
obtained a judgment against the defendant corporation in the courts of Wiscon- 
sin, availed of the original jurisdiction of this court to sue the defendant cor- 
poration to enforce the judgment. It was held that, as the judgment was for 
a penalty imposed by the laws of Wisconsin, and as penalties had no extraterri- 
torial operation, the court would look at the origin of the rights upon which the 
judgment was based, and, doing so, declined to enforce the judgment. See also 
Andrews v. Andrews, 188 U. S. 14. If, as the result of merely a general rule 
of law against the extraterritorial operation of statutory penalties, this court 
looked beyond the judgment sued on by a State to the cause of action merged in 
the judgment, and refused relief, the court now must have the power to look 
into the present cause of action and the origin of the rights asserted by the State 
of South Dakota. To do otherwise seems to me is but to declare that a general 
principle of law restricting the extraterritorial enforcement of penal statutes must 
be held to have more sanctity than the declared will of the people of the United 
States expressed in the Eleventh Amendment. Indeed, the existence of power 

in this court to inquire into purpose and motive in suits brought by one 
*341 *State against another State was directly upheld in New Hampshire v. 

Lousiana and New York v. Louisiana, supra. It was not denied in those 
cases that the bonds sued upon were negotiable, and that if the rules of law con- 
trolling in controversies between private individuals were to be applied, the title of 
each plaintiff State to the bonds it sought recovery upon could not be gainsaid, but 
should be regarded as absolute. Coming, however, to enforce the provisions of 
the Eleventh Amendment, the court held that it was its duty to depart from the 
rule ordinarily applied and to examine into the nature of the asserted rights, and 
if to give effect thereto would be inconsistent with constitutional provisions, to 
refuse to lend its aid to the enforcement of the claims. 

Second. But putting out of view what seem to be the controlling principles 
previously stated, let me now look at the controversy from a narrower point of 
view and consider the rights of the parties by those considerations which would 
apply to the enforcement of private rights. It is unquestioned on the. record 
that the bonds given to the State of South Dakota and upon which its action is 
based were past due at the time of the gift, and that for more than twenty years 
prior to the gift the State of North Carolina had, by her legislation, held herself 
not bound to pay the same. That these facts were known to the State of South 
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Dakota when it accepted the gift is shown. The makers of the gift could not 
transfer to the State of South Dakota rights which they had not. In other 
words, if when the gift was made that which was parted with was not suscepti- 
ble and had never been susceptible of legal enforcement because not embodying 
a justiciable obligation against the State of North Carolina, the State of South 
Dakota could not, by the acceptance of the gift, acquire greater rights than were 
possessed by the transferer. I take it to be the elementary rule of public law 
that, whilst the contracts of a sovereign may engender natural or moral obliga- 
tions, and are in one sense property, they are yet obligations resting on the promise 
of the sovereign and possessing no other sanction than the good faith and honor 

of the sovereign itself. These principles, as applied to the States of 
*342 *this Union, are the necessary resultant of the adoption of the Eleventh 

Amendment. It is not necessary to refer to opinions of publicists on the 
general subject, since this court—as to the States of the Union—has declared the 
doctrine so fully as to leave it no longer an open question in this forum. 

The concluding passages already quoted from the opinion in Hans v. Lowis- 
iana, supra, approvingly referred to in Smith v. Reeves, state the subject in the 
clearest possible way. Prior to the cases just mentioned, however, this court 
in numerous decisions had announced the same doctrine. A few of the more 
important of those cases will now be briefly noticed. In In re Ayers, (1887) 123 
U. S. 443, the court, speaking, through Mr. Justice Matthews, said (p. 504): 

“Tt cannot be doubted that the 11th Amendment to the Constitution operates 
to create an important distinction between contracts of a State with individuals 
and contracts between individual parties. In the case of contracts between indi- 
viduals, the remedies for their enforcement or breach, in existence at the time 
they were entered into, are a part of the agreement itself, and constitute a sub- 
stantial part of its obligation. Lowsiana v. New Orleans, 102 U. S. 203. That 
obligation, by virtue of the provisions of article I, § 10, of the Constitution of 
the United States, cannot be impaired by any subsequent state legislation. Thus, 
not only the covenants and conditions of the contract are preserved, but also the 
substance of the original remedies for its enforcement. It is different with con- 
tracts between individuals and a State. In respect to these, by virtue of the 
11th Amendment to the Constitution, there being no remedy by a suit against the 
State, the contract is substantially without sanction, except that which arises out 
of the honor and good faith of the State itself, and these are not subject to coer- 
cion. Although the State may, at the inception of the contract, have consented 
as one of its conditions to subject itself to suit, it may subsequently withdraw 
that consent and resume its original immunity, without any violation of the obli- 

gation of its contract in the constitutional sense. Beers v. Arkansas, 20 
*343 How. 527; Railroad Co. v. Tennessee, 101 U. S. 337. The very * object 

and purpose of the 11th Amendment were to prevent the indignity of sub- 
jecting a State to the coercive process of judicial tribunals at the instance of pri- 
vate parties. It was thought to be neither becoming nor convenient that the several 
States of the Union, invested with that large residuum of sovereignty which had 
not been delegated to the United States, should be summoned as defendants to 
answer the complaints of private persons, whether citizens of other States or 
aliens, or that the course of their public policy and the administration of their 
public affairs should be subject to and controlled by the mandates of judicial 
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tribunals without their consent, and in favor of individual interests. To secure 
the manifest purposes of the constitutional exemption guaranteed by the 11th 
Amendment requires that it should be interpreted, not literally and too narrowly, 
but fairly, and with such breadth and largeness as effectually to accomplish the 
substance of its purpose.” 

There is another and allied reason which seems to me equally decisive against 
this claim. As wil! be observed from the passage already quoted from the opinion 
of this court in In re Ayers supra, it was there affirmatively declared that as the 
obligation of a State rested but on its conceptions of moral duty, the State itself, 
under the great responsibilities which attach to it as a sovereign, was the ultimate 
tribunal to whom the creditor agreed at the very inception of the contract to 
submit his rights. And that where a sovereign State, in the discharge of the 
public duty thus resting upon it, declared against the payment of an obligation, 
such conclusion by the sovereign was a determination by the tribunal which had 
been impliedly agreed on and was binding upon the creditor, and, as a result of 
the Eleventh Amendment, not susceptible of review or change by the courts of 
the United States. Applying this doctrine to this case it is apparent that years 
before the transfer of the bonds to the State of South Dakota, the State of 
North Carolina had, through its duly constituted authorities, determined that the 

holder of the bonds in question had not the right now asserted by the State 
*344 of South Dakota under the transfer from such * creditor. This after all 

only serves additionally to demonstrate the fallacy underlying the assump- 
tion that the State of South Dakota, because it is a State and may avail of the 
grant of judicial power over controversies between States, can in doing so escape 
the prohibition of the Eleventh Amendment, created for the very purpose of pro- 
tecting the States and preserving their independent control over their own affairs. 
It seems to me the gross inequality which must arise from disregarding the judg- 
ment of the tribunal selected by the creditor is well illustrated by this case. When 
the facts which I have at the outset stated are recalled, it will be observed that 
there were about two and a half millions of dollars of outstanding bonds of the 
same series as those now owned by the State of South Dakota, and that that 
amount was reduced to about two hundred and fifty thousand dollars of principal, 
as a consequence of the conclusion of the State of North Carolina concerning the 
exigencies of its financial situation. It is also certain, when the facts stated in 
the petition presented to the legislature of North Carolina by the assignor of the. 
State of South Dakota are recalled, that but for this vast reduction of the debt 
produced by the determination of the State of North Carolina, the alleged security 
now sought to be realized upon by the State of South Dakota would be of no 
value. The moral attitude shown by the record then is this, that the State of 
South Dakota, as the mere beneficiary of the bounty of an individual, seeks to 
derive all the benefit resulting from the judgment of the State of North Carolina 
as to its public debt and at the same time desires to repudiate that judgment, and 
to obtain rights which never would have been within its reach if the judgment 
of the State of North Carolina had not been exercised. Under these circum- 
stances it to me seems, even if a court of equity was vested with power to dis- 
regard the final judgment of the tribunal selected at the time the bonds were 
issued, such court should not exercise that power in favor of one standing on the 
record in the position which the State of South Dakota here occupies. 
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Looking at the question from a yet narrower point of view, the same 

*345 conclusion seems to me to be impelled. In United * States v. Buford, 

(1830) 3 Pet. 11, the question was considered whether a claim acquired by 
the government of the United States from an individual, which was barred by 
limitation at the time of its acquisition by the United States, was yet enforceable 
in the hands of the government. The court decided that, as against the United 
States, under such circumstances, despite the general exemption of the govern- 
ment from the operation of such statute, the bar of the statute was operative. 
The court said (p. 30): 

“Tt can require no argument to show, that the transfer of any claim to the 
United States cannot give to it any greater validity than it possessed in the hands 
of the assignor.” 

And this principle was applied by the Court of Exchequer in King v. Morrall, 
6 Price, 24, cited approvingly in United States v. Nashville &c. R. Co., 118 U.S. 
120. The facts of the case were, in brief, as follows: On a scire facias it was 
sought by the crown to recover from a creditor of a debtor to the crown the 
amount of a certain bill of exchange. On demurrer to a plea of the statute of 
limitations it was contended that the right of the crown was not barred by the 
statute—by a plea which in point of fact admitted the debt. The court held 
otherwise. Lord Chief Baron Richards observed (p. 28) : 

“The crown is only entitled to its debtor’s right, and cannot create or revive 
any right in the person of its debtor, if none ever existed, or it has become ex- 
tinct. In this case, nothing could have been recovered by the debtor of the 
crown against this defendant if the statute had been pleaded; I therefore con- 
sider that it is also a good bar to the suit of the crown, who stands precisely in 
the same situation as its debtor, and that this is an honest plea which therefore 
the law allows. If the crown could thus put its debtor in a better situation than 
he was in before, by such a proceeding as this, the consequence would be mon- 
strous before the passing of the late statute, and the mischief would have been 
incalculable.” 

Wood, Baron, said (p. 29) : 

“In this case, the claim of the crown is only a derivative right, and it must, 

therefore, stand in the same situation as its principal.” 
*346 * Garrow, Baron, remarked (p. 31): 

“By a process, said, by a fiction, to be for the benefit of the crown, it is 
attempted to revive the debt, and place the creditor in a better situation than the 
law permits. This is too gross an absurdity; ie 

These authorities additionally demonstrate that a claim which, when acquired 
by the State of South Dakota, was without legal sanction, did not by the mere 
fact of such acquisition become a justiciable, enforceable right. It may be said 
that there was no statute of limitations in the State of North Carolina barring the 
claim. But this begs the whole question. It assumes that the State of North 
Carolina should have indulged in the idle ceremony of passing a special statute 
of limitations extinguishing, after the lapse of a certain time, a cause of action 
which had never existed. The proposition is but a further illustration of the 
misconception which results from holding that the claim of an individual against 
a State which is not enforceable can be made such by the voluntary act of trans- 
ferring. The very attribute of sovereignty renders it unnecessary for the sover- 
eign to legislate for its own behalf in the passage of statutes of limitations, in- 
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solvent and other like laws, as its will, controlled alone by the duty and sense of 
responsibility which sovereignty must be presumed to engender, determines the 
question of liability. 

But let me analyze the proposition in order to see what-it leads to. What 
is a statute of limitations? It is but the action of the State in determining that, 
after the lapse of a specified time, a claim shall not be legally enforceable. In 
this case, from the very inception of the alleged obligation to the time of the 
transfer to the State of South Dakota, there was no legal cause of action for 
the enforcement of the claim under the laws of North Carolina, and by the obli- 
gation of the Eleventh Amendment no cause of action on the subject could be 
asserted to exist in any court of the United States. To hold that there is a right 
to recover in this case which would not exist if there had been a statute of limita- 

tions barring the cause of action, although none had ever arisen, is but to 
*347 say that the right of the parties is to be determined by words having * no 

significance whatever. The fact that the state of North Carolina, in her 
own courts, was not subject to be coerced as to the claim in question, was in effect 
a state statute of limitations, since the act of the State in forbidding the arising of 
a cause of action is certainly in reason the equivalent of an act of that State barring 
a cause of action in a case where one could exist. It is the non-existence of the 
cause of action at the time of the transfer, upon which rests the rule preventing 
a sovereign from recovering on a claim which was barred at the time it acquired 
it. This is true also of the Eleventh Amendment. As that amendment from the 
date of the inception of the alleged contract prohibited the assertion of any cause 
of action concerning the same in the courts of the United States, the amendment 
was substantially a national statute of limitations. Thus operating, it furnishes 
an effectual barrier, preventing the State of South Dakota from asserting in the 
courts of the United States that it had acquired from its transferrer a cause of 
action which the Constitution of the United States prevented from ever existing 
so far as the judicial power of the United States was concerned. 

Nor does the fact that the State of South Dakota alleges there was a pledge 
or morigage of certain stock in the North Carolina Railroad serve at all to take 
the case out of the control of the provisions of the Eleventh Amendment. It is 
not pretetided that any delivery of stock alleged to have been pledged was ever 
made to the bondholders; on the contrary, it is conceded that the stock in ques- 
tion has always been in the possession of the State of North Carolina. The right 
to enforce the alleged pledge must therefore rest upon the power to enforce a 
private claim against the State of North Carolina and to take from its possession 
property of which it has ever had the absolute dominion and control. And this 
view is tec my mind concluded by the previous rulings of this court, one of which 
I shall now particularly notice. 

Christian v. Atlantic & North Carolina Railroad, (1890) 133 U. S. 233, was 
a bill in equity to reach dividends on the stock of the railroad company, and apply 

such dividends to the payment of bonds issued by the State of North Caro- 
*348 lina, * and for a sale of stock owned and held by the State. It was con- 
tended by the defendants that the proceeding was in substance against the 
State, and therefore within the prohibitions of the Eleventh Amendment. The 
correctness of this contention was denied, on the ground that there was a valid 
contract in favor of the complainant; that by that contract there was a pledge in 
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its favor; and that the object of the suit was not to hold the State of North Caro- 
lina or to sue it, but to proceed in rem against the stock to enforce the right in and 
to it resulting from the contract. The court—not at all disputing that if the 
premise was correct the legal conclusion based on it was well founded—proceeded 
to test the accuracy of the premise. It found that the stock in question had never 
been actually delivered to the alleged pledgee, but had always remained in the 
possession of the agents of the State. Reaching this conclusion, it was held that 
there was no pledge unless such contract resulted from the declaration of the 
State that the stock held by it was pledged. Coming to consider that question, the 
court, speaking through Mr. Justice Bradley, said (p. 242): 

“Tt was no more of a pledge than is made by a farmer when he pledges his 
growing crop or his stock of cattle for the payment of a debt, without any de- 
livery thereof. He does not use the word in its technical, but in its popular sense. 
His language may amount to a parol mortgage, if such a mortgage can be created ; 
but that is all. So in this case, the pledge given by the State in a statute may 
have amounted to a mortgage, but it could amount to nothing more; and if a 
mortgage, it did not place the mortgagee in possession, but gave him merely a 
naked right to have the property appropriated and applied to the payment of 
his debt. But how is that right to be asserted? If the mortgagor be a private 
person, the mortgagee may cite him into court and have a decree for the fore- 
closure and sale of the property. The mortgagor, or his assignee, would be a 
necessary party in such a proceeding. Even when absent, beyond the reach of 

process, he must still be made a party and at least constructively cited by 
*349 publication or otherwise: This is established by the authorities before * re- 

ferred to, and many more might be cited to the same effect. The proceed- 
ing is a suit against the party to obtain, by decree of court, the benefit of the mort- 
gage right. But where the mortgagor in possession is a sovereign State, no such 
proceeding can be maintained. The mortgagee’s right against the State may be 
just as good and valid, in a moral point of view, as if it were against an individual. 
But the State cannot be brought into court or sued by a private party without its 
consent. It was at first held by this court that, under the Constitution of the 
United States, a State might be sued in it by a citizen of another State, or of a 
foreign State; but it was declared by the 11th Amendment that the judicial power 
of the United States shall not be construed to extend to such suits. New Hamp- 
shire v. Louisiana, 108 U. S. 76; Louisiana v. Jumel, 107 U. S. 711; Parsons v. 
Marye, 114 U.S. 325; Hagood v. Southern, 117 U.S. 52; In re Ayers, 123 U. S. 
443,” . 

Applying the ruling made in the case just cited to the case in hand, it to 
me clearly results that as possession of the alleged pledged or mortgaged stock 
was never parted with by the State of North Carolina, the right asserted by the 
State of South Dakota to enforce the alleged pledge comes directly within the 
prohibition of the Eleventh Amendment, since in its essence it depends upon the 
existence in this court of the power to enforce against the State of North Caro- 
lina in favor of the State of South Dakota, a mere promise made by North Caro- 
lina to a private individual, as to which the State of South Dakota acquired no 
greater right than was possessed by the individual who made the transfer to it 
of the bonds in question. 

Third. Finally, putting out of view the various considerations which I have 
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previously stated, in my opinion this record discloses a condition of things which: 
ought to prevent a court of equity from exerting its powers to enforce for the 
benefit of the State of South Dakota the claim which it asserts against the State of 
North Carolina. From the facts which I have at the outset recited it is undeniable: 
that at the time the gift was made to the State of South Dakota of the 
*350 bonds in question * they were past due and payment thereof had been more 
than twenty years prior to the gift refused by the State of North Carolina. 
The letter evidencing the gift demonstrates that the purpose of the gift to the State 
of South Dakota, was to enable that State to assert a cause of action against the: 
State of North Carolina which did not exist in favor of the transferrer. It 
also appears by the act of the legislature of South Dakota, under which this suit 
was brought, that the State of South Dakota deemed that it might acquire a mere 
right to litigate, since the act itself in advance provided that the attorney general 
of the State should prosecute actions in the name of the State to recover on 
bonds or choses in action which might be transferred to the State, and that it 
contemplated litigation without cost to itself, since the act empowered the attor- 
ney general to employ counsel to prosecute suits, the compensation to be paid out 
of the proceeds which might be realized. This condition of things, in my opinion, 
although it may not be champertous in the strict sense of that word is in its 
nature equivalent to a champertous engagement, whose enforcement is contrary 
to public policy, and one which a court therefore ought not to lend its aid to 
carry into effect. It has been sometimes said that the doctrine of maintenance 
and champerty has no application to the sovereign. But this can alone be justi- 
fied by taking into view the high attributes which pertain to sovereignty. Now if 
the State of South Dakota may avail of the delegation of judicial power over con- 
troversies between States—a power conferred in view of the sovereign dignity 
of all the States—for the purpose of destroying the sovereignty of another State 
by subjecting such State to judicial coercion concerning a claim of a private indi- 
vidual, then it seems to me the State of South Dakota should be treated as any 
other private individual seeking to enforce a private claim, and should have 
applied to it by a court of equity the principles of morality and justice which 
control such courts in refusing aid to persons who acquire merely litigious and 
speculative claims. As said by this court, in the course of its opinion in Randolph 
v. Quidnick Co., (1890) 135 U. S. 457: “It is a case where equity, true 
*351 to its ideas of substantial * justice, refuses to be bound by the letter of legal 
procedure, or to lend its aid to a mere speculative purchase which threatens — 
injury and ruin to a large body of honest creditors, who have trusted for the pay- 
ment of their debts to the legal validity of proceedings theretofore taken.” How 
aptly these observations apply to the case in hand is shown when it is considered’ 
that the holders of more than two million dollars of bonds of the same class as that 
held by the State of South Dakota, more than twenty years before the transfer to 
that State, accepted, on the faith of the operation of the Eleventh Amendment, 
and the circumstances surrounding the State of North Carolina at the time, the 
adjustment proposed by the act of 1879; and therefore that the claim of South 
Dakota now urged, in effect, as I have previously stated, seeks to avail of the 
result brought about by the operation of the Eleventh Amendment, and yet at the 
same time to deny its efficacy as regards the rights which it claims. It is addi- 
tionally shown by the inference arising from the record that the whole fiscal 
system of the State of North Carolina in existence since the adjustment of 1879 
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has rested upon the action taken by the creditors of the State consequent upon 
their reliance upon the possession by the State of the attributes of sovereignty 
which it was the purpose of the Eleventh Amendment to consecrate. 

But eliminating all the previous reasoning and considering the case upon the 
hypothesis that the controversy is one between States, nevertheless I am of opinion 
that the court is without jurisdiction. And the statement of the reasons which 
impel me to this conclusion involves an examination of the second proposition 
which was by me at the outset stated, that is— 


(B.) 

The want of power to render the decree which is now directed to be entered, be- 
cause of the absence of essential parties whose presence would oust juris- 
diction and the impotency to grant any relief whatever in the absence of such 
parties. . 


#352 Even under the view that the general conclusions of the * court as to 

its authority over the controversy as one between States is well founded, I 
cannot agree that the holders of the bonds issued in aid of the North Carolina 
Railroad are not essential parties to this controversy, since the nature of the relief 
specifically prayed necessitates their presence, and since, without such presence, in 
my opinion, no decree giving substantial relief to the complainant or doing justice 
to the principal defendant, can be rendered. If they are such essential parties, 
it is not questioned that the court is without jurisdiction. California v. Southern 
Pacific Company, 157 U. S. 229. 

Under the assumption that there was a valid mortgage in favor of the com- 
plainant and other holders of the same class of bonds, the bill proceeds upon the 
theory that it is essential that it be determined what claim or right the holders 
of the bonds issued in aid of the North Carolina Railroad have upon or in the 
stock in question. To that end the bill challenged the existence of any right of 
pledge in favor of such bondholders, upon the theory that, as against the holders 
of bonds issued in aid of the Western North Carolina Railroad, they had lost 
their right by accepting the compromise of 1879. It is, however, further asserted 
in the bill that even if the holders of the bonds issued in aid of the North Caro- 
lina Railroad had not, by accepting the compromise of 1879, lost their rights as 
to the complainant and those similarly situated, yet as the pledge was past due 
when the adjustment of 1879 was entered into, it was essential, to afford the 
complainant relief as a junior secured creditor on the stock, that the entire stock 
be sold free from all encumbrances. And this was also the position taken by the 
answer filed on behalf of the representative of the outstanding bonds issued in 
aid of the Western North Carolina Railroad. The bill, then, having been framed 
upon the theory of the necessity of the specific relief referred to, which could 
not be afforded without the presence of the other lienholders, the cause, it seems 
to me, ought not now to be decided upon a wholly different theory, and relief, in- 
consistent with that specifically prayed for, be awarded to the complainant upon 

that changed basis. 
RS) * But, leaving out of view the considerations just stated, it seems to me 
the decree which it is proposed to enter cannot afford any specific relief to 
the complainant, without destroying or materially impairing the rights of the prior 
lien-holders, although they are now held not to be essential parties to the contro- 
versy. The pledge in favor of the holders of the bonds issued in aid of the North 
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Carolina Railroad was of all the stock and for the benefit of all the bonds. It was 
therefore indivisible. It cannot be divided without impairing the obligations of 
the contract in favor of those creditors. Now, whilst each of the ten mortgages 
which it is in effect held the complainant possess purported to be of ten shares 
of stock securing each bond, no particular ten shares were delivered, segregated 
or identified. As a result no division of the stock held by the State had in fact 
ever been made, and, therefore, each and every one of the ten shares assumed 
to be mortgaged to secure each of the bonds were subject to the prior lien on all 
the stock in favor of all the holders of bonds issued in aid of the North Carolina 
Railroad. When the attempt is made to enforce the decree in this case what 
shares will be sold? If any particular shares, then, unless the rights of the prior 
lienholders are to be rendered divisible, although they are indivisible, the shares 
sold must continue to be subject to the entire pledge in favor of all the bonds 
issued in aid of the North Carolina Railroad. To state this situation, it seems 
to me, is to demonstrate that the decree will afford no substantial relief what- 
ever. The best that can be said, under such circumstances, is that the effect of 
a sale so made will be merely to foment a law suit. A court of equity, when its 
aid is invoked to give particular relief, if it finds that it is unable to do it, ought 
not, whilst denying such relief, to enter a decree which confers no substantial 
relief, but, on the contrary, can only serve as a fruitful source of future litigation, 
injurious to the rights of the very party or class of persons in whose favor the 
decree is rendered. But this is not all, for whilst the decree will, in substance, 
deprive the complainant of any real benefit from his assumed security, a 
*354 sale under the decree must also result injuriously to the State * of North 
Carolina. Its rights, as well as those of the complainant, are entitled to 
consideration. The possibility of a deficiency decree is now taken into account 
in the opinion and rights on that subject are reserved. But if the sale which is 
to be ordered is one which must lead to a prejudicial result, then the effect of the 
decree is simply to order a sale which can produce at best no more than a nominal 
sum, and will lay a foundation for a deficiency decree for an amount wholly out 
of proportion to the actual value of the mortgaged property. It is to my mind 
no answer to point out that whilst there was no segregation and delivery of the 
ten shares of stock mortgaged to secure each bond, as such division was pro- 
vided for, a court of equity will treat that as being done which should have been 
done. The fallacy of this lies in failing to consider the rights of the prior lien- 
holders and overlooking the fact that their lien was indivisible, and that the segre- 
gation provided for in the act of 1866 could not be made without being subordi- 
nate to the entire sum of the prior and indivisible right of pledge. When this 
is borne in mind it results that the rights of those prior lienholders are necessarily 
clouded or impaired by decreeing that a court of equity will treat that as hav- 
ing been done which ought to have been done; when the very question is, 
could it have been done efficaciously, consistently with the rights of the prior 
lienholders? They are, therefore, I submit, essential parties, if it is proposed to 
give any real relief by the decree of sale which is ordered. If it is not proposed 
to give that character of relief, then such a decree ought not to be entered, espe- 
cially when it does not accord with and in reality is inconsistent with the specific 
relief asked for. 
I am authorized to say that the Carer Justice, Mr. Justice McKENNA and 
Mr. Justice Day concur in this dissent. 
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Accretion is the gradual accumulation by alluvial formation and where a boundary river 
changes its course gradually the parties on either side hold by the same boundary— 
the center of the channel. Avulsion is the sudden and rapid change in the course and 
channel of a boundary river. It does not work any change in the boundary, which re- 
mains as it was in the center of the old channel although no water may be flowing 
therein. These principles apply alike whether the rivers be boundaries between private 
property or between States and Nations. 

The boundary line between Missouri and Nebraska in the vicinity of Island Precinct is the 
center line of the original channel of the Missouri River as it was before the avulsion of 
1867 and not the center line of the channel since that time, although no water is now 
flowing through the original channel. 

Nothing in the acts of 1820 and 1836 relating to Missouri or the act admitting Nebraska 
into the Union indicates an intent on the part of Congress to alter the recognized rules 
of law fixing the rights of parties where a river changes its course by accretion or by 
avulsion. 


THis is a case of disputed boundary between two States of the Union. 

The suit was commenced by an original bill filed in this court by the State 
of Missouri against the State of Nebraska. The relief sought by the former 
State is a decree declaring its right of possession of, and its jurisdiction and 
sovereignty over, certain territory east and north of the center of the main chan- 
nel of the Missouri River as it runs between the two States at the present time; 
that Missouri be quieted in its title thereto; and that the State of Nebraska be 
forever enjoined and restrained from disturbing Missouri in the full enjoyment 

and possession of said territory. 
*24 The State of Nebraska, after answering, filed a cross bill * asking a decree 

confirming the possession, jurisdiction and sovereignty of Nebraska over said 
territory ; that the boundary line between that part of Missouri known as Atchi- 
son County and that part of Nebraska known as Nemaha County, be ascertained 
and established, and permanent monuments erected to indicate the location of 
such line; and that the State of Missouri be enjoined and restrained from dis- 
turbing the State of Nebraska in the full enjoyment and possession of said 
territory. 

The commissioners heretofore appointed to take the evidence have filed 
their report, and it is agreed that their finding of facts is correct. The case 
is before us upon questions of law arising out of the pleadings, the report of 
the commissioners, and the stipulation of the parties. 

By an act of Congress of March 6, 1820, provision was made for the ad- 
mission of Missouri into the Union with the following boundary: “Beginning 
in the middle of the Mississippi River, on the parallel of thirty-six degrees north 
latitude ; thence west, along that paratlel of latitude, to the St. Francois River; 
thence up, and following the course of that river, in the middle of the mair 
channel thereof, to the parallel of latitude thirty-six degrees and thirty minutes; 
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thence west along the same, to a point where the said parallel is intersected by 
a meridian line passing through the middle of the mouth of the Kansas River, 
where the same empties into the Missouri River, thence, from the point afore- 
said north, along the said meridian line, to the intersection of the parallel of 
latitude which passes through the rapids of the river Des Moines, making the 
said line to correspond with the Indian boundary line; thence east, from the 
point of intersection last aforesaid, along the said parallel of latitude, to the 
middle of the channel of the main fork of the said river Des Moines; thence 
down and along the middle of the main channel of the said river Des Moines, 
to the mouth of the same, where it empties into the Mississippi River; thence, 

due east, to the middle of the main channel of the Mississippi River ; thence 
*25 down, and following the course * of the Mississippi River, in the middle of 

the main channel thereof, to the place of beginning: Provided, That said 
State shall ratify the boundaries aforesaid: (a) And provided also, That the said 
State shall have concurrent jurisdiction on the river Mississippi, and every other 
river bordering on the said State, so far as the said rivers shall form a common 
boundary to the said State, and any other State or States, now or hereafter to 
be formed and bounded by the same, such rivers to be common to both; and 
that the river Mississippi, and the navigable rivers and waters leading to the 
same, shall be common highways, and forever free, as well to the inhabitants 
of the said State as to other citizens of the United States. without any tax, 
duty, impost, or toll, therefor, imposed by the said State.” 3 Stat. 545. 

On January 15, 1831, the State of Missouri, speaking by its Legislature, 
memorialized Congress to make more certain and definite its northwest bound- 
ary. That memorial, among other things, stated: “When this State govern- 
ment was formed, the whole country on the west and north was one continued 
wilderness, inhabited by none but savages, and but little known to the people 
or to the Government of the United States. Its geography was unwritten, and 
none of our citizens possessed an accurate knowledge of its localities, except a 
few adventurous hunters and Indian traders. The western boundary of the 
State as indicated by the act of Congress of the sixth of March, eighteen hun- 
dred and twenty, and adopted by the Constitution of Missouri, is a ‘meridian 
line passing through the middle of the mouth of the Kansas River; where the 
same empties into the Missouri River,’ and extends from the parallel of latitude 
of 36 degrees and thirty minutes north, ‘to the intersection of the parallel of - 
latitude which passes through the rapids of the river Des Moines.’ The part 
of this line which lies north of the Missouri River has never been surveyed and 
established, and consequently its precise position and extent are unknown. It is 

believed, however, that it extends about one hundred miles north from the 
*26 Missouri * River, and almost parallel with the course of the stream, so as 

to leave between the line and the river a narrow strip of land, varying in 
breadth from fifteen to thirty miles. This small strip of land was acquired by the 
United States from the Kansas Indians, by the treaty of the third of June, eight- 
een hundred and twenty-five, and is now unappropriated and at the free disposal 
of the General Government. . . . These considerations seem to us sufficiently 
obvious to impress upon the public mind the necessity of interposing, whenever 
it is possible, some visible boundary and natural barrier between the Indians 
and the whites. The Missouri River, bending as it does, beyond our northern 
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line, will afford the barrier against all the Indians on the southwest side of that 
river, by extending the north boundary of this State in a straight line westward, 
until it strikes the Missouri, so as to include within this State the small district 
of country between that line and the river, which we suppose is not more than 
sufficient to make two, or at most three, respectable counties. . . . In every 
view, then, we consider it expedient that the district of country in question should 
be annexed to and incorporated with the State of Missouri; and to that end we 
respectfully ask the consent of Congress. . . . With these views of the 
present condition and future importance of that little section of country, and 
seeing the impossibility of conveniently attaching it now or hereafter to any other 
State, your memorialists consider it highly desirable, and indeed necessary, that 
it should be annexed to and form a part of the State of Missouri. And to the 
accomplishment of that desirable end we respectfully request the assent of Con- 
gress.” 

A subsequent act, entitled “An act to extend the western boundary of the 
State of Missouri to the Missouri River,’ approved June 7, 1836, provided: “That 
when the Indian title to all the lands lying between the State of Missouri and the 
Missouri River shall be extinguished, the jurisdiction over said lands shall be 

hereby ceded to the State of Missouri, and the western boundary of said 
*27 State shall then be extended [to] the * Missouri River, reserving to the 

United States the original right of soil in said lands, and of disposing of 
the same: Provided, That this act shall not take effect until the President shall by 
proclamation, declare that the Indian title to said lands has been extinguished ; 
nor shall it take effect until the State of Missouri shall have assented to the pro- 
visions of this act.” 5 Stat. 34. 

It is alleged in the bill that Congress intended by the act of 1836 to meet 
the wishes of Missouri as expressed in its memorial; that after the passage of 
that act the President, by proclamation, declared that the Indian title to the lands 
covered by that act had been extinguished; and that Missouri duly assented to its 
provisions. 

By an act of Congress approved February 9, 1867, Nebraska was admitted 
into the Union, with the following boundary: “Commencing at a point formed 
by the intersection of the western boundary of the State of Missouri with the 
fortieth degree north latitude; extending thence due west along said fortieth 
degree north latitude to a point formed by its intersection with the twenty-fifth 
degree of longitude west from Washington; thence north along said twenty-fifth 
degree of longitude to a point formed by its intersection with the forty-first 
degree of north latitude; thence west along said forty-first degree of north 
latitude to a point formed by its intersection with the twenty-seventh degree 
of longitude west from Washington; thence north along said _ twenty- 
seventh degree of west longitude to a point formed by its intersection 
with the forty-third degree north latitude; thence east along said forty-third 
degree of north latitude to the Reya Paha River; thence down the middle of the 
channel of said river, with its meanderings, to its junction with the Niobrara 
River; thence down the middle of the channel of said Niobrara River, and fol- 
lowing the meanderings thereof, to its junction with the Missouri River; thence 
down the middle of the channel of said Missouri River, and following the mean- 
derings thereof, to the place of beginning.” 14 Stat. 391; 13 Stat. 47. 
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o2e * Mr. Edward C. Crow, Attorney General of the State of Missouri, 
and Mr. Sam B. Jefferies, for the State of Missouri: 

The only question here involved—that the central channel of Missouri River 
wherever it may at any time run is the boundary line between Missouri and 
Nebraska—is one of law. The contention of Missouri is that the central thread 
of the middle channel of the Missouri River is the dividing line between the 
States in question, and that this central thread constitutes at all times the proper 
line of division regardless of where it may run or be located. 

The act of Congress, annexing Platte’s Purchase to the jurisdiction of 
Missouri, construed in a practical way and in conformity with the legislative 
memorial of Missouri, approved June 15, 1831, unquestionably fixes the Mis- 
souri River as the boundary and brands it as the perpetual and natural monu- 
ment without further description or further evidence. 

There can be no question but that the Missouri River was designated as a 
natural monument by both the act of annexation and the memorial requesting 
the same. Being a natural monument, it must stand as ordained, for natural 
monuments are objects permanent in character, if they are found upon land as 
they were placed by nature, such as streams, lakes and ponds. 3 Washburn’s 
Real Property, 5th ed., 435; Tiedeman on Real Property, 2d ed., § 831. 

Where a river is made the boundary between jurisdictions, the middle of 
the river is considered the point or line of demarkation, or, in other words, the 
term “river” when used to designate a boundary between two jurisdictions, 
means, in law, the middle of the river. Stanford v. Manin, 30 Georgia, 355; 
Hicks v. Coleman, 85 Am. Dec. 103; Lowell v. Robinson, 33 Am. Dec. 673; 
Hardin v. Jordan, 140 U. S. 380. 

It is not the meander line formed by what may be termed the water’s mar- 
gin, but the waters themselves which constitute the real boundary. Railroad Co. 
v. Schurmer, 7 Wall. 272; Jeffries v. East Omaha Land Co., 134 U. S. 178; 

Houck v. Yates, 82 Illinois, 179; Fuller v. Dauphin, 124 Mlinois, 542; St. 
*29 * Louis Bridge Co. v. People ex rel., 125 Illinois, 228; Buttenuth v. St. 
Louis Bridge Co., 123 Illinois, 535. 

It has been said that a river is composed of the bed, banks and stream. East- 
man v. Water Company, 43 Minnesota, 60. This, however, is not an exact 
statement of the true meaning of the term. A more apt way of putting it is that 
a river is composed of a stream of constantly and continuously flowing water, 
through a natural drainage basin, with the bed and banks as essential incidents 
to it. It is not the bed and banks which constitute the river, but the natural 
stream of water. When observed from the standpoint of the reason upon which 
the legislature of Missouri memorialized Congress to annex Platte’s Purchase to 
Missouri and the act of Congress annexing the same, no other conclusion can 
be reached but that it was intended to make the stream the boundary line wher- 
ever that stream might at any time run. 

The channel is the passageway between the banks through which the water 
pee stream flows. Benjamin v. River Improvement Company, 42 Michigan, 

The term “natural channel” includes not only all channels through which 
in the existing conditions of the country water naturally flows, but new channels 
regen which it might afterwards flow. Larrabe v. Cloverdale, 131 California, 

The rule is settled that meander lines are not intended as boundaries, but 
that the body of the water will be regarded as the true boundary. Jeffries v. East 
Omaha Land Co., 134 U. S. 178; Mitchell v. Smith, 140 U. S. 406; Hardin v. 
Jordan, 140 U. S. 371; Clute v. Fisher, 65 Michigan, 48; Norwood v. Smith. 59 
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Wisconsin, 344. This notwithstanding that in certain instances if a boundary 
river leaves its old channel and forms a new one, within the limits of either of 
the States which border on it, the old channel will remain the boundary. Indiana 
v. Kentucky, 136 U. S. 479; Missouri v. Kentucky, 11 Wall. 395; Nebraska v. 

Iowa, 143 U. S. 359, however, do not control as different principles and 
*30 facts are involved. In this case * that territory known as Platte’s Pur- 

chase, was annexed to Missouri by reason of a memorial coming from its 
legislative department in 1831, wherein certain important and substantial reasons 
were set out why the Missouri River, north of the mouth of the Kaw, should be 
fixed forever as an absolute boundary of Missouri. Soon afterwards this terri- 
tory was annexed to the jurisdiction of the State. Congress had undoubted au- 
thority to annex the territory in the manner herein described. There can be no 
question but that it was the intention of the legislature of Missouri to make the 
request in the manner herein presented, because it was so shown clearly from the 
resolution. 

As the annexation statute construed in the light of the memorial, shows the 
plain intention of Congress was to make the Missouri River wherever it might 
run the absolute boundary of the State, it matters not whether those conditions 
still exist which were considered in the memorial, and which authorized, war- 
ranted and induced Congress to so ordain. The conditions which moved Con- 
gress to enact the statute may have passed away. ‘That, however, does not de- 
prive the State of Missouri of the right to demand a strict compliance with the 
original grant as it was intended when made. 

Missouri was admitted into the Union in 1820, long prior to the admission 
of Nebraska and during a time when all the territory immediately west of the 
Missouri River belonged to the Federal Government. At the time of its admis- 
sion there was no practical assurance that the territory now known as Nebraska 
would ever be admitted into the Union. It belonged to the Federal Government 
to be disposed of at will, to be held as a territory or afterwards subdivided and 
admitted into the Union as a State. 

By accepting the terms of the memorial annexing Platte’s Purchase to the 
State of Missouri, the Federal Government made an absolute guarantee to the 
people of Missouri that the stream of water flowing from the Rockies, known 

as the Missouri River, should forever be its absolute boundary line. 
*31 * Construed in the light of the memorial and according to the plain 

words of the statute of annexation, Missouri now claims that fixed and 
vested rights were obtained thereunder, and that she is entitled to complete juris- 
diction and sovereignty over all the territory lying east of the Missouri River as 
hereinbefore stated, and that it was more important at the time of the annexation 
that this river be made the absolute boundary for all time to come than to after- 
ward have such boundary changed by reason of sudden variation in the channel 
of the river. Indeed, had the fact in question been raised long prior to the ad- 
mission of Nebraska into the Union, and after the annexation statute had been 
approved, no one would have questioned the right of Missouri to claim and obtain 
absolute sovereignty over the territory here involved. This principle is made 
manifest by reason of the terms of the statute construed in the light of the memo- 
rial and it fixes a vested privilege and right in the State of Missouri regardless of 
what might afterwards have been done by the Federal Congress without the con- 
sent of this complainant. 

The rights and duties with respect to waters depends primarily upon the 
relations which the opposing parties bear towards each other. Farnham on 
Waters and Water Rights, 3. 

In this controversy, there is no agreement or contractual relations existing 
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between the State of Nebraska and the State of Missouri, so far as the boundary 
line between the two States is concerned. Both States derive their power and 
rights in the premises from the Federal Government and Missouri, prior to the 
admission of Nebraska, being granted and delegated with sovereignty and power 
over the territory known as Platte’s Purchase, and the Missouri River being at 
the time fixed as the absolute boundary line, is asking that the terms of the 
grant annexing the northwestern territory to it be strictly carried out. Congress 
unquestionably had authority to fix the Missouri River as it then and as it might 

subsequently run as the western boundary. When Nebraska was admitted 
*32 into the Union, it came with both actual and constructive notice * that its 

jurisdiction could never extend to the east of the Missouri River south of 
the boundary line between lowa and Missouri. 


Mr. Frank N. Prout, Attorney General of the State of Nebraska, and Mr. 
W. H. Kelligar, for the State of Nebraska: 

Where the course of a river forming the boundary between States is sud- 
denly changed by avulsion, the boundary remains unchanged. The findings of 
the commissioners and the evidence adduced before them show that the Missouri 
River hetween Missouri and Nebraska changed its course in a single day—July 
5, 1867—and left a large area of Nebraska land on the east side. This fact and 
the correctness of the findings of the commissioners are also established by 
stipulations of the parties. 

The change having taken place in a single day, it is perfectly clear that no 
law applicable to accretion could have operated to transfer the territory in 
controversy from Nebraska to Missouri. The jurisdiction of those States and the 
status of the citizens do not fluctuate with every freak of the Missouri River. 
If they did, a large portion of the Nebraska population might go to bed at night 
in Nebraska and get up in the morning on the same spot in Missouri. 

The rule applicable to the facts presented by the record has been stated by 
this court, that where a stream, which is a boundary, from any cause suddenly 
abandons its old and seeks a new bed, such change of channel works no change 
of boundary; and that the boundary remains as it was, in the center of the old 
channel, although no water may be flowing therein. Jowa v. Nebraska, 143 U. S. 
361. 

The boundary line between States does not change with a change in the 
channel of a river which had been the boundary. Missouri v. Kentucky, 11 
Wall. 401; Holbrook v. Moore, 4 Nebraska, 437; Collins v. State, 3 Tex. Cr. 

App. 325; Willey v. Lewis, 28 Wkly. L. B. 104; Act of 1836, 5 Stat. 34. 
OS The act of 1836, 5 Stat. 34, merely extends the boundary * of the State - 

of Missouri to the Missouri River upon extinguishment of the Indian title 
to the intervening land, and does not purport to change the rule of law that where 
the course of a river forming a boundary is suddenly changed by avulsion, the 
boundary remains unchanged. The act furnishes no foundation for complain- 
ant’s argument that the shifting channel of the Missouri River, wherever it may 
be, whether changed by accretion or avulsion, is the eternal boundary line be- 
tween Missouri and Nebraska. If the Missouri River should suddenly cut across 
the west end of Nebraska, complainant’s theory would wipe Nebraska off the 
map and leave Missouri in possession of a vast empire acquired without regard 
to the rights of the inhabitants. No such conclusion is deducible from the 
enactment quoted. 

But the argument of complainant seems to be that the act of Congress 
derived some additional significance from the legislative memorial of Missouri, 
in pursuance of which the statute was enacted. The memorial amounts to noth- 
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ing more than an argument in favor of the passage of the act. The intention 
of Congress is clearly expressed in the enactment and there is no occasion to 
resort to the memorial, either to ascertain the legislative will or to give effect to 
the statute. 

Had Nebraska never been admitted into the Union, the State of Missouri 
would not now have jurisdiction of a crime committed on the land in dispute 
known as Island Precinct. 

It is a rule of the courts, both state and Federal, that where the course 
of a river forming the boundary between States is suddenly changed by avulsion, 
the boundary remains unchanged. 


Mr. Justice Harvan, after making the foregoing statement, delivered the 
opinion of the court. 


It is undisputed in the case that prior to July 5, 1867, the bed and channel 
of the Missouri River were substantially as they had been continuously 
*34 from the date of the admission of * the respective States into the Union, 
only such variations occurring during that entire period as naturally fol- 
lowed in the course of time from one side of the river to the other. But on the 
day just named, July 5, 1867 (which was after the admission of Nebraska into the 
Union), within twenty-four hours and during a time of very high water, the river, 
which had for years passed around what is called McKissick’s Island, cut a new 
channel across and through the narrow neck of land at the west end of Island 
Precinct (of which McKissick’s Island formed a part), about a half mile wide, 
making for itself a new channel and passing through what was admittedly, at that 
time, territory of Nebraska. After that change the river ceased to run around 
McKissick’s Island. In the course of a few years, after the new channel was 
thus made, the old channel dried up and became tillable land, valuable for agri- 
culture purposes, whereby the old bed of the river was vacated about fifteen 
miles in length. This change in the bed or channel of the river became fixed 
and permanent; for, at the commencement of this suit it was the same as it was 
immediately after the change that occurred on the fifth day of July, 1867. The 
result was that the land between the channel of the river as it was prior to July 
5, 1867, and the channel as it was after that date and is now, was thrown on the 
east side of the Missouri River; whereas, prior to that date it had been on the 
west side. 

The fundamental question in the case is, whether the sudden and permanent 
change in the course and channel of the river occurring on the fifth day of July, 
1867, worked a change in the boundary line between the two States. 

The former decisions of this court relating to boundary lines between States 
seem to make this case easier of solution. 

In New Orleans v. United States, 10 Pet. 662, 717, argued elaborately by 
eminent lawyers, Mr. Webster among the number, this court said: “The ques- 
tion is well settled at common law, that the person whose land is bounded by a 

stream of water, which changes its course gradually by alluvial formations, 
*35 * shall still hold by the same boundary, including the accumulated soil. No 
other rule can be applied on just principles. Every proprietor whose land 
is thus bounded is subject to loss, by the same means which may add to his terri- 
tory; and as he is without remedy for his loss, in this way, he cannot be held 
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accountable for his gain.” It was added—what is pertinent to the present case 
—that “this rule is no less just when applied to public, than to private rights.” 
The subject was under consideration in Missouri v. Kentucky, 11 Wall. 395, 
and Indiana v. Kentucky, 136 U. S. 479. But it again came under consider- 
ation in Nebraska v. Iowa, 143 U. S. 359, 361, 367, 370. In the latter case, 
the court, after referring to the rule announced in New Orleans v. United 
States, and citing prior cases in which that rule had been recognized, said: 
“Tt is equally well settled, that where a stream, which is a boundary, from any 
cause suddenly abandons its old and seeks a new bed, such change of channel 
works no change of boundary; and that the boundary remains as it was, in 
the center of the old channel, although no water may be flowing therein. This 
sudden and rapid change of channel is termed, in the law, avulsion. In Gould 
on Waters, sec. 159, it is said: ‘But if the change is violent and visible, and 
arises from a known cause, such as a freshet, or a cut through which a new 
channel is formed, the original thread of the stream continues to mark the 
limits of the two estates.’ 2 Bl. Com. 262; Angell on Water Courses, § 60; 
Trustees of Hopkins’ Academy v. Dickinson, 9 Cush. 544; Buttenuth v. St. 
Louis Bridge Co., 123 IMlinois, 535; Hagan v. Campbell, 8 Porter (Ala.), 9; 
Murry v. Sermon, 1 Hawks (N. C.), 56. 

“These propositions, which are universally recognized as correct where 
the boundaries of private property touch on streams, are in like manner recognized 
where the boundaries between States or nations are, by prescription or treaty, 
found in running water. Accretion, no matter to which side it adds ground, 

leaves the boundary still the center of the channel. Avulsion has no effect 
*36 on boundary, but leaves it in the center * of the old channel.” Again, in 

the same case, the court, referring to the very full examination of the au- 
thorities to be found in one of the opinions of Attorney General Cushing (8 Op. 
Atty. Gen’l, 175), said: “The result of these authorities puts it beyond doubt 
that accretion on an ordinary river would leave the boundary between two States 
the varying center of the channel, and that avulsion would establish a fixed 
boundary, to wit, the center of the abandoned channel. It is contended, how- 
ever, that the doctrine of accretion has no application to the Missouri River, 
on account of the rapid and great changes constantly going on in respect to 
its banks; but the contrary has already been decided by this court in Jeffries v. 
Land Company, 134 U. S. 178, 189.” In Nebraska v. Iowa, it appeared that 
the Missouri River near the land there in dispute had pursued a course in the 
nature of an ox-bow, but it suddenly cut through the neck of the bow and made 
for itself a new channel. The court said: “This does not come within the 
law of accretion, but that of avulsion. By this selection of a new channel the 
boundary was not changed, and it remained as it was prior to the avulsion, the 
center line of the old channel; and that, unless the waters of the river returned 
to their former bed, became a fixed and unvarying boundary, no matter what 
might be the changes of the river in its new channel.” 

Manifestly, these observations cover the present case and make it clear 
that the boundary line between Missouri and Nebraska in the vicinity of Island 
Precinct cannot be taken to be the middle of the channel of the Missouri River, 
as it has been since the avulsion of 1867 and now is, but must be taken to be 
the middle of the channel of the river as it was prior to such avulsion. We 
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cannot see that there are any facts or circumstances that withdraw the present 
case from the rule established in former adjudications. 

Counsel for Missouri contend that the act admitting Missouri into the Union, 

the memorial sent by the Legislature of that State to Congress in 1831, and 
*37 the act of June 7, 1836, with the * proclamation of the President as to the 

extinguishment of Indian titles to lands between Missouri, as originally 
bounded, and the Missouri River, show that Congress intended that, so far as the 
boundary of the State of Missouri was concerned, the middle of the channel of 
the Missouri River, wherever it may be at any particular time—and regardless 
of any changes, however caused or however extended, or permanent, suddenly 
occurring in its course or channel—was to be taken as a perpetual, natural 
monument fixing the boundary line. We cannot accept this view. We per- 
ceive no reason to believe that Congress intended, either by the acts of 1820 
and 1836 relating to Missouri or the act admitting Nebraska into the Union, 
to alter the recognized rules of law which fix the rights of parties where a river 
changes its course by gradual, insensible accretions, or the rules that obtain 
in cases where, by what is called avulsion, the course of a river is materially 
and permanently changed. Missouri does not dispute the fact that when Ne- 
braska was admitted into the Union the body of land described in the present 
record as Island Precinct was in Nebraska. It is equally clear that those lands 
did not cease to be within the limits of Nebraska by reason of the avulsion of 
July 5, 1867. 

For the reason stated we adjudge, in respect of the matters involved in 
this suit, that the middle of the channel of the Missouri River, according to its 
course as it was prior to the avulsion of July 5, 1867, is the true boundary line 
between Missouri and Nebraska. Accordingly, the original bill must be dis- 
missed, and a decree entered in favor of the State of Nebraska on its cross bill. 

It appears from the record that about the year 1895 the county surveyors 
of Nemaha County, Nebraska, and Atchison County, Missouri, made surveys 
of the abandoned bed of the Missouri River, in the locality here in question, 
ascertained the location of the original banks of the river on either side, and 

to some extent marked the middle of the old channel. If the two States 
*38 agree upon these surveys and locations as correctly * marking the original 

banks of the river and the middle of the old channel, the court will, by de- 
cree, give effect to that agreement; or, if either State desires a new survey the 
court will order one to be made and cause monuments to be placed so as to per- 
manently mark the boundary line between the two States. The disposition of the 
case by final decree is postponed for forty days, in order that the court may be 
advised as to the wishes of the parties in respect of these details. 
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State of Missouri v. State of Nebraska. 
State of Nebraska v. State of Missouri. 


Supreme Court of the United States, 1905. 
[197 United States, 577] 


Final Decree entered in accordance with opinion delivered December 19, 1904, reported in 
196 U. S. 23, and stipulation of the parties. 


THis cause coming on for final decree, in pursuance of the opinion of this 
court filed herein on December 19, 1904, and the stipulation of the respective 
parties by their counsel filed herein on January 30, 1905, which said stipula- 
tion is in words and figures as follows, to wit: 

“In the opinion of the court in the above-entitled cause, the order and 
finding of the court having been made as follows: 

“Tt appears from the record that about the year 1898 the county surveyors 
of Nemaha County, Nebraska, and Atchison County, Missouri, made surveys 
of the abandoned bed of the Missouri River, ascertained the location of the original 

banks on either side, and to some extent marked the middle of the old 
*578 channel. If the two States will agree upon these surveys * and locations 

as correctly marking the original banks of the river and the middle of the 
old channel, the court will, by decree, give effect to that agreement; or, if either 
State desires a new survey, the court will order one to be made and will cause 
monuments to be placed so as to permanently mark the boundary lines between 
the two States. The disposition of the case by final decree is postponed for 
forty days, in order that the court may be advised as to the wishes of the 
parties in respect to these details.’ 

“In pursuance whereof now come the parties hereto by their respective 
counsel and agree that the said surveys made by the county surveyors of 
Nemaha County, Nebraska, and Atchison County, Missouri, as reported by 
the Commissioners and set forth in the opinion of the court, constitute and 
be correct boundary lines between the said States, the same constituting the 
middle of the old channel of Missouri River as found by said court in its 
opinion. 

“It is further agreed between the parties hereto that the monuments marking 
said boundary line established by the said county surveyors of said counties are not 
of a permanent character, and many of them have become destroyed or removed, 
and that in order to mark a permanent boundary line it is necessary and is deemed 
best that permanent monuments be erected at regular intervals on said line in 
such manner as will quiet all dispute in reference to said boundary. 

“It is further agreed that said permanent monuments ¢an be best estab- 
lished under the supervision of the Commissioners heretofore appointed by 
the court, to wit, Alfred Hazlett and John W. Halliburton, and it is therefore 
requested by the parties to this cause that the court, by a proper order, direct 
and require said Commissioners to establish or cause to be established under 
their direction such permanent monuments as may by them be deemed neces- 
sary in the premises and in accordance with the order of the court heretofore 
made, and’ make a report to the court of their acts and doings therein. In the 
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*579 execution of their powers herein said Commissioners * shall have authority 

to employ such surveyors and other assistants and procure such material as 
may be necessary in the establishment of the permanent monuments, marking said 
boundary line in accordance with the opinion of the court heretofore ren- 
dered and this agreement. 

“Tt is further agreed that said Commissioners for their services herein 
shall receive such compensation as may be agreed upon by the respective par- 
ties, and if the parties are unable to agree, then such as may be fixed by the 
court after the services have been performed and due report thereon made. 

“On account of the unfavorable condition of the weather during the win- 
ter months and of the character of the ground during the spring months, the 
parties hereto respectfully request the court that said Commissioners be granted 
until the first day of May, 1905, in which to make their report. 

State or Missourt, Complainant, 
By Epwarp C. Crow, 
Attorney General. 
Sam B. JEFFRIES, 
Assistant Attorney General. 
STATE OF NEBRASKA, Defendant, 
By F. N. Prout, 
Attorney General.” 


And on motion of Herbert S. Hadley, Attorney General of the State of 
Missouri, counsel for said complainant, that a decree be entered in this cause 
in accordance with said opinion and stipulation: 

It is now here ordered, adjudged and decreed by this court that the middle 
of the channel of the Missouri River, according to its course as it was prior to 
the avulsion of July 5, 1867, is and shall be the true boundary line between 
Missouri and Nebraska, and that said boundary line is indicated upon and 

shown by the following plat: 
*580 * And that said boundary line is more particularly shown and described 
by the following eleven sectional survey maps, with the field notes de- 
scriptive of each of said sectional maps and surveys: 
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Map or McKissicxs Istanps AND ACCRETIONS. 
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Field Notes of the drvision-and 
~ Subdivision of Accretions sormedin the 
— wags OLA Missoure River bed adjoining toland what. 
- ts: Known as McKissicks Istand, andas Wsland Precinct. 
in Nemaha County, Nebraska, donein connection with BF. 
Swimmertietdand D.A. Quick, County Surveyors of Atchison Counti 
Missouri, Commenced May. 1© (890 and December 6891 with B.F 
Pummersield County Surveyor of Atchison County.Missouri; and on 
Febr-ary 251° 1895 and finished March 2741895 im.connection with, 
D-AQuick County Surveyor of Atchison County, Missouri. e 
The Subdivsion Plat and Notes,were made by the authority of 
the BoaydotCounty Commuisstoners of Nemaha County, Nebvad ka 
andbytheauthorily of Atchison County Missouri. 
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FIELD NOTES. 


INO Of SUrveycee ses te eee ee Date February 25th to March 29th 1895 
Survey for Nemaha county Nebraska 
At request of the Board of County Commissioners 
Chainmen sworn W. T. Hacker and H. D. Hacker 
Point established divis. of Accretions to Sec. 35, Twp. 7 N, Rng. 15 E, 6th P. M. 

Commencing at the meander corner, on the Nebraska bank of the Old 
Missouri River bed where the Township line between Townships 6 and 7 North 
of Range 15 East of the 6th Principal Meridian in Nebraska intersects with the 
Old Missouri River bed and at a point 9.10 chains West of the South East 
corner of Section 35 and South West corner of Section 36 in Township 7 North, 
of Range 15 East of the 6th Principal Meridian in Nebraska, and run thence 
N 47° W at 40.00 chaines set a random stake for half way and at 82.88 chaines 
came to a meander corner on the Missouri bank of the Old Missouri river bed. 
This line run in connection with D. A. Quick Surveyor of Atchison county Mis- 
souri. Correcting back we corrected the random stake set at 40.00 chaines to 
41.44 chaines for the half way or dividing line between Missouri and Nebraska 
and set a Limestone 7x12x25 inches square. Marked M. and N. Whole dis- 
tence across 82.88 chaines. Half the distence across 41.44 chaines. 

And Commencing at the quarter section corner on the West line of Section 
36 and East line of Section 35 in Township 7 North, of Range 15 East of the 

6th Principal Meridian in Nebraska, it being on the Nebraska bank of the 
*581 Old Missouri * River bed and run thence N 67° W and at 32.52 chaines set 
at random stake for half way and at 66.00 chaines came out 88 links South 

of the corner on the Missouri bank of the Old Missouri River bed. This line was 
run in connection with D. A. Quick County Surveyor of Atchison county Missouri. 
Adjusting our bearing to N 66° 15’ W we corrected back and corrected the random 
stake set at 32.52 chaines to 33.00 chaines 48 links west and 44 links North of 
the random stake and on a direct line, and we set a Limestone 8x11x44 inches 
square for the dividing line between Missouri and Nebraska marked M and N 

Whole distence across 66.00 chaines. 

Half the distence across 33.00 chaines. 
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224+ 


SURVEYORS RECORD 


Net PLAT. 


Section 35 in. Township 7 North, Range tS East.6 th. P.M. Nebr, 


SesCor 


$ec.35 


I. M. Hacker. ee, 
County Surveyor, Nag 
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*583 * SURVEYOR’S RECORD. 


FIELD NOTES. 


INO POL SUE eyeg tet nitenbatetane Date May 15th to 20th 1890 

Survey for J. B. Shields 

At request of J. B. Shields 

Chainmen sworn Marton Lamb and W. Barrenger 

Point established corners to Lots 1 & 2 &c Sec. 35, Twp. 7, Rng. 15 E, 6th P. M. 

Commenced at the North East corner of section 35 T 7 N of R 15 E and 
run thence South and at 6.58 chaines came to North Bank of old River Shute 
the SE. cor. of Lot 1 in Sec. 35, and at 4.20 chaines on South bank of Old 
River Shoot at the NE cor. of Lot 2 in Sec. 35 and at 40.00 chaines set a stone 
6x6x12 inches square for the quarter Sec. corner on the East line of Sec. 35, 
the SE. cor. of Lot 2 in Sec. 35. And at 80.00 chaines set a stone 6x10x16 
inches square for South East corner of Sec. 35, T 7 R 15 E Nemaha County 
Nebraska. Then commencing at the North East corner of Sec 35, T 7, R 15 
E and running thence West 6.12 chaines to the East bank of old River Shute, 
the NW. cor. of Lot 1, in Sec. 35. Thence West 3.10 chaines to the West 
bank of old River Shute the NE. corner of Lot 2 in Sec. 35, thence West 8.00 
chaines to the old bank of the Missouri River Set a Stone 6x8x10 inches square 
for the NW. cor. of Lot 2 in Sec. 35, and for the bank of the Old Missouri 
River in Nebraska. 

Survey of the Accretion to Lot 2 in Sec. 35, T 7, R 15 E in Nebraska. 

Commencing at a stone 6x8x10 inches square, set for the NW. cor. of Lot 
2 in Sec 35, T 7, R 15 E. the Nebraska bank of the old Missouri River bed, and 
running thence S 78° 30’ W 42.00 chaines to the opposite bank of the old Mis- 

souri River bed in Missouri as designated by B. F. Rummerfield, County 
*584 * Surveyor of Atchison County, Missouri. Then correcting and setting a 

stake 3 inches square at the half way point and for the NW. cor. of the 
Accretion to Lot 2 in Sec. 35, T 7, R 15 E in Nemaha Co. Neb. Said stake wit- 
nessed by a Cottonwood tree 9 inches in diameter beares N 49° 30’ W 24 links 
distant. And by a Cottonwood tree 11 inches in diameter beares N 19 E 32 
links distant. 

Then commencing at quarter section corner stone on the bank of the old 
Missouri River bead in Nebraska. Running thence N 67° W 65.05 chaines to 
the opposite bank of the old Missouri River bed on the Missouri State side of 
the old River bed. Then correcting and setting a stake & stone at 32.52%4 
chaines for the half way line and the South West corner of the Accretions to 
Lot 2 in Sec. 35 town. 7 Range 15 East in Nemaha County Nebraska. 
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SURVEYOR'S RECORD '° 
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I. Macher, 
County Surveyor. 
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*586 * SURVEYOR’S RECORD. 


FIELD NOTES. 


INGOs OF SULVEVos. othe eae Date May 13th to 20th 1890 
Survey for D. P. Holley and J. C. Roberts. 
At request of D. P. Holley and J. C. Roberts. 
Chainmen sworn Marton Lamb and W. Barrenger 
Point established Lots 1, 2 & 3 &c. in Sec. 26, Twp. 7, Rng. 15 E. 6th P. M. 
Commencing at the SE cor. of Sec. 26 T 7 R 15 E in Nemaha Co. Neb. 
and running thence North, at 20.00 chaines set a stake for East line of Lot 2 
in Sec. 26, at 40.00 chaines found quartersection corner post at SE. cor. Lot 1 
& NE cor of Lot 2 set by the Government, at 60.00 chaines set stake for 
East line of Lot 1 and at 73.90 chaines set stake for NE. cor. of Lot 1 and at 
bank of Missouri River in Nebraska. And from this line as a base we run lines 
West to find the old Missouri River bank on the Nebraska side, By First Com- 
mencing at the stake set at the 60.00 chaines North of SE. cor. of Sec. 26, 
Running thence West 16.50 chaines for bank of river setting a stake 3 inches 
square. Then commencing at the quarter section corner on the East line of 
Sec. 26. and running thence West 21.45 chaines setting stake 3 inches square for 
SW. cor. of Lot 1 in Sec 26 and NW cor to Lot 2 in Sec 26, which contains by 
Government Survey 52.70 Acres. 
Then commencing at the stake 20.00 chaines North of the SE. cor. of Sec. 
26, and on the East line of Lot 2 in Sec 26, and running thence West at 7.24 
chaines, came to East bank of the River Shute the West line of Lot 2, Sec. 26, 
then at 11.34 chaines came to the West bank of the River Shute the East line 
of Lot 3 in Sec 26. Thence at 26.84 chaines set a stake for River bank and for 
the West line of Lot 3 in Sec 26. 
Then commencing at the SE. corner of Sec 26 T 7 R15 E in Nebraska, 
*587 Running thence West and at 6.12 ch. came to * the East bank of the River 
Shute and the SW. cor. of Lot 2 in Sec. 26, Lot 2 contains 42.00 Acres and 
at 9.22 chains came to West bank of the River Shute and the SE corner of Lot 3 in 
Sec. 26, and at 17.22 chaines set a stone 6x8x10 in. sqr. for SW. cor. of Lot 3 
on Old River line in Sec. 26, T 7 R 15 E. Lot 3 contains 30.80 Acres per Govern- 
ment survey of Accretions in Sec. 26 T 4 R 15 E in old River bed dividing the 
Accretions between Lots 1, 2 and 3 in Sec 26, T 7 R 15 E and Dividing between 
Nebraska and Missouri, and between the parties above named. Then com- 
mencing at a stone 6x8x10 inches square set for meander line and at SE cor. 
of Accretions to Lot 3 in Sec 26. And running thence S 78° 30’ West 42.00 
chaines to the opposite Meander bank of Missouri River in Missouri as desig- 
nated by B. F. Rummerfield County Surveyor of Atchison County Missouri. 
Then correcting back at 21.00 ch. set stake 3 inches sqr. for Division line and at 
the SW. cor. of Accretions to Lot 3 in Sec. 26. The Stake Witnessed by a 
Cottonwood tree 9 inches in diameter beares N 49° 30’ W 24 Iks distant and by 
a Cottonwood 11 inches in in diameter beares N 19° E. 32 Iks. distant. 
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Then commencing at the stake for the West line of Lot 3 in Sec 26, for 
the old River bank Running thence S 84° W 24.49 chaines to the opposite bank 
of the old Missouri River in Missouri as designated by B. F. Rummerfield County 
Surveyor of Atchison Co. Mo. Then at 12.24% chaines set stake for division 
line on the West line of Lot 3 Sec 26, T 7 R 15 E between Mo. & Neb. 

Then commencing at stake 3 inches square set for NW. cor. of Lot 2 and 
SW cor. of Lot 1 in Sec 26, and running thence N 87° W. 27.70 chaines to 
opposite Meander line of the Missouri River, in Missouri. Then at 13.85 chaines 
half way set a stone 6x6x12 inches square for SW. cor. Accretions to Lot 1 and 
NW. cor. of Accretions to Lot 2 in Sec 26, T. 7, R 15 E in Nebraska. 

Then commencing at a stake 3 inches square set for the meander line of 

*588 the old Missouri River on the West line of * lot in Sec 26. T 7. R 15 E. in 

Nebraska. Running thence N 81° W 28.34 chaines to the meander line on 

the Missouri side of the old Missouri River bead. Then setting a stake at 14.17 
chaines for half way dividing line between Nebraska and Missouri. 

Then commencing at a stake at the NE. corner of Lot 1 in Sec 26 T 7 
R 15 E and at the intersection of the East line of Sec. 26 with the Missouri 
River in Nemaha County Nebraska. And running thence N 40° W 80.30 chaines 
to the meander line on the Atchison county Missouri side of the old Missouri 
River. 

Then correcting and setting at 40.15 chaines the half way dividing point 
between Missouri and Nebraska a Limestone 3x12x18 inches square, for the 
NW. cor. of the Accretions in Missouri River belonging to Lot 1 in Sec. 26 Ne- 
maha Co. Neb. Witnessed by a cottonwood tree 5 inches in diameter beares East 
6% lks. distant. And by a White Willow tree 5 inches in diameter beares West 
5° S 9¥% links distant 

This survey made in connection with B. F. Rummerfield County Surveyor 
of Atchison county Missouri 

Magnetic V 9° 30’ east. 
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*590 * SURVEYORS KECORD.: 


FIELD NOTES. 


INOm Of SUIVCY som a2 sce Date May 16th to 20th 1890 

Survey for D. P. Holley and J. Henderson 

At request of D. P. Holley and J. Henderson 

Chainmen sworn Marton Lamb and W. Barrenger 

Point established Accretions to Lots 3 & 4 Sec. 25, Twp. 7, Rng. 15 E, 6th P. M. 

Commenced the survey of the Accreations to Lots 3 and 4 of Sec. 25 Town 
7 North of Range 15 East, by Commencing at the Meander corner, at intersec- 
tion of the half section line, running North and South threw section Twenty-five 
Town seven Range Fifteen East, with the Missouri River and at the Northeast 
corner of Lot No. 3, marked by a Bur Oak stake 4x4x36 inches square and bv 
a peace of an iron bar drove in by the side of the stake. 

Running thence North 102.88 chaines to the meander line on the opposite 
bank of the Missouri River as designated by B. F. Rummerfield County Sur- 
veyor of Atchison County Mo. 

Then correcting back making corner on dividing line between Nebraska and 
Missouri at 51.44 chains at a stone set by the Atchison County Missouri Sur- 
veyor and Chainmen. And at 12.70 chaines north of the meander corner at the 
Northeast corner of Lot No 3 in Sec 25 set a stone for the NE. cor. of Twenty-° 
eight acres off of the South end of the Acretians to Lot No. 3, of Sec 25. Then 
commencing at the NW. cor. of Lot 3, Sec. 25, running thence N 20° W 89.43 
chaines to meander line on opposite bank of the Missouri River in Atchison 
County Mo. as designated by the County Surveyor of Atchison County Missouri 
BK. F. Rummerfield. Then correcting back and setting a limestone 8x9x14 

inches square at 44.7114 ch for the NW. cor. of Acreations to Lot No. 3 
*5901 * in Sec. 25. T 7. R 15 East in Nebraska and on the dividing line between 

Nebraska and Missouri Said stone is Witnessed by a Willow tree 9 inches in 
diameter bears N 63° 30’ W 54 lks distant And setting a stone 12.70 ch. North of 
NW. cor. lot 3, S 25, for NW. cor. of 28.00 acres off of South end of Acreations 
in Missouri River to Lot No. 3, Sec 25, T7 R15 E. 

Then commencing at the intersection of the West line of Section 25 Town 
7 North of Range 15 E, with the Missouri River. in Nebraska, at the meander 
corner at the North West corner of Lot No 4 in Sec 25, running thence N 40° 
W 80.30 chaines to the meander line of the opposite bank of the Missouri River 
in Missouri as designated by the County Surveyor of Atchison County Missouri 
B. F. Rummerfield. Then correcting back and at 40.15 chaines, the half way 
point, set a Limestone 3x12x18 inches square. Witnesses by a Cottonwood tree 
5 inches in diameter, Beares East 614 links distent. And also by a White Wil- 
low tree 5 inches in diameter Beares W 5° South 9¥Y% links distent. This stone 
marks the North West corner of the Acretion in the Missouri River to Lot 
Number Four 4 in Section 25 Town 7 North of Range 15 East, in Nebraska, 
Nemaha County. 
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*593 * SURVEYOR’S RECORD. 


PIEEDT NOTES: 


INOS Ole OULVEY snes ores Date December 8th to 23d 1891 
Survey for The Lombard Investment Co. 
At request of J. H. Stewart 512 Exchange B’ld’g. Kansas City Mo. 
Chainmen sworn Henry C. Taylor and Robert Taylor 
Point established Accretions to Lots 1 & 2 Sec. 25, Twp. 7, Rng. 15 E 6th P. M. 

Began the survey by commencing at the quartersection corner on the East 
line of section 25 Town 7 Range 15 East where we found the old government 
stake standing and for the purpose of preserving the corner we set a Limestone 
4x9x16 inches square marked 1%, in the ground by the side of the old stake— 
Running from thence North to find the Meander corner at the NE. cor of Lot 
No. 1 in Sec. 25 and at 20.00 chains found a stone heretofore set at the SE. cor. of 
Lot 1, and at 32.00 chains set a random stake for the Meander corner on the bank 
of the old Missouri River at the NE. cor. of Lot. No. 1 

Then commencing at a stone set for the center of Sec 25, T 7 R 15 E, and 
at 20.00 cha. found a stake heretofore set and at 40.00 chaines found an iron 
bar heretofore set the NW. cor. of 40. acres off of the South end of Lot 2, in 
Sec. 25, and set a limestone 6x12x15 inches square in by the side of the Iron 
bar, and at 43.40 chains found an oak post heretofore set for the meander Cor- 
ner at the NE. cor. of Lot 3 in Sec 25-7-15 and by the side of the oak post we 
set a limestone 3x9x18 inches square for the NW. Meander cor. of Lot 2 in 
Sec. 25-7-15 E.—Witnessed by a Sycamore tree 12 inches in diameter beares S 75° 
30’ W. 44 links distant And by a Sycamore tree ten inches in diameter. Bears 
S 35° E. 53 lks. distant. And also Witnessed by a Cottonwood tree 20 inches in 

diameter Beares N 31° 30’ W. 69 Iks distant Then commencing at a stone 
*594 * heretofore set for the NE. cor. of 40 acres off of the South end of Lot 2 in 
S 25, and run thence North 7.50 chains and set a random stake for the NE. 

Meander cor. to lots 1 & 2 in Sec 25. Then after testing the Meander random 
stake set at the NE. corners of Lots 1 & 2 of Sec. 25.-7-15 E. At the NE. 
Meander cor of Lot 1 we set a Blue Limestone 114x12x12 inches square—Wit- 
nessed by a cottonwood tree 13 inches in diameter Beares 63° W 16 lks distant, 
And by a Sycamore tree 9 inches in diameter, Beares N 61° 30’ E. 53 Iks distent. 
And at the NE. Meander cor. of Lot 2 & NW. cor of Lot 1 we set a Blue Lime- 
stone 3x15x18 inches sqr. Witnessed by a cluster of Willows Beares S 57° 30’ 
W. 33 Iks. distant. Then commencing at the NW. cor. of Lot 2 in Sec. 25.7-15 
E and run thence North at 52.00 ch. set a random stake for half way point across 
the old Missouri river bead, at 104.55 chains came to the North bank of the old 
Missouri river bed 2.57 ch. West of a Meander stake at the intersection of a 
Sec. line with the river, set by Rummerfield, making a jog of 2.57 ch. between 
Y% Sec & Sec lines in the diferent states, Then correcting back and at 27% lIks. 
North of the random stake set at 52.00 chains. Setting a Limestone 5x11x20 
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inches square for the NW. cor. of the accretions in the old Missouri river bed 
tosllot 2 ini SecrZoy left ous 

Then commencing at the NE. cor of Lot 2 & the NW. cor. of Lot 1 in Sec 
25, running thence N 10° 30’ E at 50.00 chaines set a random stake for %4 way 
and at 98.62 chains came to a stone at Meander corner on the North bank of 
the Mo. River set by Rummerfield for North bank of river. Then correcting 
back at 49.31 chains the half way point from NE. cor. of Lot 2 in Sec. 25-7-15 
E. on the South bank of old Missouri river, to the meander corner on the oppo- 
site bank of the old Missouri river to a stone by Rummerfield for Meander cor- 
ner on old Mo. River bank in the State of Mo. Setting a limestone 7x10x12 inches 
sqr at the NE. corner of accretion to Lot 2 in Sec 25.-7-15 in Nebraska. And 

NW. cor. of Lot 1 in Sec 25. 
¥*595 Then commencing at the NE. cor. of Lot 1 in Sec. 25- 7. 15 *oNeb 
running thence N 23° 47’ E at 40.00 chaines set at random stake and at 78.56 

chaines came to meader corner set by Rummerfield for north bank of old Missouri 
river. Then correcting back and correcting random stake set at 40.00 chaines 
by setting a limestone 3x9x13 inches square at 39.28 chaines the half way point. 
Being the NE. cor. of the accretion to Lot 1 in Sec 25 T 7 R 15 E. on the State 
line. The stone Witnessed by a cottonwood tree 6 inches in diameter. Beares 
N. 37° E 70 links distant 

This survey made in connection with B. F. Rummerfield County Surveyor 
of Atchison county Missouri 
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#597 * FIELD NOTES. 


ING Tot Survey chasse sets a Date December 8th to 23d 1891 

Survey for The Lombard Investment Co. 

At request of J. H. Stewart 

Chainmen sworn Henry C. Taylor and Robert Taylor 

Point established Accretion to Lot 1 Sec. 30, Twp. 7, Rng. 16 E, 6th P. M. 

Commencing at quartersection corner on the West Line of Sec. 30, Town 7 
North of Range 16 East. (By the side of the stake set by the Government 
Surveyors I set a limestone 4x9x16 to preserve and perpetuate the qr. sec. cor- 
ner on the West line of Sec. 30 T 7 R 16 E.) And run thence East on the 
half section line at 20.00 chaines set a stake, at 40.00 chaines set a random stake 
and at 47.60 chaines set random stake for the meander corner on the bank of 
the Old Missouri river bed and the SE. cor. of Lot lin S 30T7R16E. At 
the SE. cor. of Lot 1 in Sec. 30 T 7 R 16 E set a limestone 2x11x17 inches square 
for Meander cor. on the Old Missouri river bed- Then correcting back on 
half section line and at 20.00 chains set a limestone 4x8x16 inches 
square, Witnessed by a White elm tree 21 inches in diameter. Beares 
N 494° E 17% l|ks. distent. Then commencing at the Meander corner stone 
set at the NE. corner of Lot 1 in S 25 T 7 R 15 E. and also the NW. corner 
of Lot 1 in Sec 30 T 7 R 16 E. (see page 156 for sise of stone & Witness tree) 
running thence S 59° 30’ E 23.10 chaines for Meander corner set a limestone 
2x12x14 inches square for meander corner on river bank. Witnessed by a 
cottonwood tree 14 inches in diameter Beares S 54° 30’ E-1.47 chaines distant. 
Then run §S 55° E- 24.33 chaines for meander corner on bank of old Missouri 
river bed, and set a limestone 4x9x19 for meander corner. 

Then commencing at the Meander corner at the NW. cor. of Lot 1 Sec. 30 

T 7 R 16 E and run thence N 23° 47’ E for the meander corner on the oppo- 
*598 site side of the old Missouri river * for the purpose of dividing the accre- 

tions and obtaining the amount belonging to Lot 1 Sec. 30 T 7 R 16 E. at 
40.00 chaines set a random stake for half way, at 78.56 chaines came to the mean- 
der corner stone set by Rummerfield on Meander river line Then correcting back 
at halfway random stake corrected and at 39.29 chaines half way set a Limestone 
3x9x13 inches square. Witnessed by a cottonwood tree 6 inches in diameter 
N 37° E 70 links distant. Then commencing at meander corner stone No 4 and 
’ run N 54° 30’ E at 12.00 chaines set a random stake at 27.49 chaines came to ran- 
dom corner set by Rummerfield at SE. cor Lot 1 Se 9 T 66 R 42 W in Missouri, 
Then correcting back at half way at 13.75 chaines set a stone 3x10x13 inches 
square Witnessed by a cottonwood tree 6 inches in diameter. Beares S 14° 
30’ E 67 links distent. 

Then commencing at meander corner stone No. 5 and run N 55° E at 10.00 
chaines set a random stake for half way at 24.14 chaines came to random corner 
set by Rummerfield. Then correcting back at 12.07 chaines set a stone for the 
NE. corner of a part of accretions to Lot 1 in Sec. 30-7-16 E 12.07 chaines N 
55° E from a limestone 4x9x19 inches square on meander bank of the old Mis- 
souri river on North line of lot 1 S 30-7-16 E Then commencing at a stone 
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2x11x17 inches square set at SE meander corner of Lot No 1 Sec 30-7-16 E 
and Run N 48° E at 10.00 chaines set a random stake for half way across the 
old river bed and at 22.88 chaines found it to be the distance across the river. 
Then correcting back moved random stake set at 10.00 ch by setting a stone 
at 11.44 chaines for the NE. cor of accretions to Lot 1, Sec 30-7-16 E. Then 
from the 2x11x17 inches square set for the SE. cor. of Lot 1 S 30-7-16 E. rua 
east at 9.20 chaines set a stone for half way across the old bed of the Missouri 
river, and at 14.28 chaines set a random stake on the East bank of the Nishney- 
boteny River which river is in the old Missouri river bed, 4.12 chaines West of 

the East bank of the old Missouri River bed. At which point the half sec- 
*599 tion line running East & West threw * Sec 30 T 7 R 16 E in Nebraska Jogs 

South 1.94 chaines of an 80 rod line running E & W threw the Section 
opposite and in Missouri State and 80 rods North of the South line of said sec. 
in Mo. 
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*601 * The division of the accretions from the North East corner of lot 2 and 

the SE. corner of Lot 1 in Section 30 Town 7 North, of Range 16 East of 

the 6th P. M. in Nebraska. Was made in connection with B. F. Rummerfield, Sur- 

veyor of Atchison county Missouri in December 1891. Run East and at 9.20 

chaines set a stone for the dividing line and was 1.94 chaines South of Rum- 
merfield’s line ; 

Whole distence across 18.40 chaines. Half the distince across 9.20 chaines. 


We 9330 Fe 
FIELD NOTES. 


INGHOEPSULVEY) ais ccchsctts set Date From February 25th to March 29th 1895 
Survey for Nemaha County Nebraska 
At request of the Board of County Commissioners 
Chainmen sworn W. T. Hacker and H. D. Hacker 
Point established Divis. Accretions in Old River Sec. 30, Twp. 7 N, Rng. 16 E, 
6th P. M. Neb 

Commencing at the meander corner on the Nebraska bank of the Old Mo. 
River bed at the intersection of the South Line of S. 30, T 7, N.R 16 E. 6th 
P. M. in Nebr. with the Old Mo. River bed, it 7 being the S E. cor. of Lot 3 
in S 30, and the N E. cor. of Lot 1 in S 31. And run East to meet D. A. Quick 
Surveyor of Atchison county Mo. Running from the Mo. side of the Old Mo. 
River bed on a division of Accretions therein and at 13.32%4 ch. set a stake and 
came out 1.53 ch. apart he N and me S. and at half the difference between us 
76% |ks. we set a Limestone 5x14x25 in. sqr. for the dividing line between Mo. 
and Neh. Whole distence across 26.65 chains. Half the distence across 13.32% 
chaines. And Commencing at the meander corner on the Nebr. bank of the 
Old Mo. River bed, at the S E. cor. of Lot 2 and the N East cor. of Lot 3 in 
S30 T7N R 16 E 6th P. M. in Nebr. And run East to meet D. A. Quick 

Surveyor of Atchison county Mo. running from the Mo. side of the Old Mo. 
*60Z River bed on a division of Accretions therein * and at 11.35 chaines set a 
stake and came out 2.00 chaines apart he North and me South, and at half 

the difference between us, 1.00 chain, we set a Limestone 6x11x20 inches square 
for the dividing line between Mo. and Nebr. Marked M. and N. 

Whole distence across 22.70 chaines. Half the distence across 11.35 chaines. 
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*604 * FIELD NOTES. 


ING OLA SULVEY: <n ic cis oso ters Date From February 25th to March 29th 1895 
Survey for Nemaha County Nebraska 

At request of the Board of County Commissioners of Nemaha County Nebr. 
Chainman sworn W. T. Hacker and H. D Hacker. 

Point established division of Accretions Sec 31, Twp, 7 N, Rng. 16 E, 6th P. M. 

Commencing at the meander corner on the Nebraska bank of the Old Mis- 
souri River bed at the intersection of the Township line between Townships 
6 and 7 North of Range 16 East of the 6th P. M. in Nebr. with the Old Missouri 
River bed. Said meander corner being the S E. corner of Lot No 7 in Sec 31 
Town 7 N of R 16 E of the 6th P. M. in Nebraska. 

And run thence East for the purpose of meeting D. A. Quick County Sur- 
veyor of Atchison county Missouri coming from the Missouri side of the Old 
Missouri River bed on a division of the Accretions formed in the Old Missouri 
River bed, and at 16.02 chaines set a stake for half way and came out 89 links 
apart he North and me South and at half the difference between us, 44% links, 
we set a Limestone 6x15x35 inches s~uare for the dividing line between Mis- 
souri and Nebr. marked M & N. 

Whole distence across the Old River bed 32.04 chaines. Half the distence 
across 16.02 ch. 

Conimencing at the meander corner on the Nebr. bank of the Old Mo. River 
bed at the S E. meander cor. of Lot 6 and the N E corner of Lot No 7 in S 31, 
T7No R 16E of 6th P. M in Nebr. 

Anc run East to meete D. A. Quick County Surveyor of Atchison county 
Mo. running from the Mo. side on a division of the Accretions and at 12.8414 
ch. set a stake & came out 89 Iks. apart, he N & me S and at ¥% the difference 

441% lks we set a Limestone 6x15x36 inches Sqr. for the dividing line be- 
*605 tween * Mo. and Nebr. Marked M & N. Whole distence across 25.69 ch. 
Half the distence across 12.8414 chaines. And commencing at the meander 
corner on the Nebr. bank of the Old Mo. River bed at the S E. cor. of Lot 1, and 
the N Ecor. of Lot 6 in S 31 T 7 N of R16 E. of 6th P. M in Nebr. and run East _ 
to meet D. A. Quick County Surveyor of Atchison Co. Mo. running from the 
Mo. side on a division of the Accretions and at 14.8714 ch. set a stake & came 
out 1.00 ch. apart, he N and Me S at half the difference 50 Iks. set a Limestone 
6x15x30 inches sqr. for the dividing line between Mo. & Nebr. Marked M & N 
Whole dist. across 29.75 ch. Half the distence across 14.8714 ch. And Com- 
mencing at the East meander line of Lot 1 on the Nebr. bank of the Old Mo. 
river bed about 20.00 ch. N. of the SE. cor. of Lot 1 in S 31 T7 N.R. 16 E of 
6th P. M. in Nebr. and run East to meet D. A. Quick Co. Surveyor Atchison 
Co. Mo. running from the Mo. side on a division of the Accretions & at 13.09 
ch. set a stake & came out 1.15 ch. apart he N & me S. at half the distence 57% 
Iks we set a Limestone 5x14x27 in. Sqr. for the dividing line between Mo. & 
Nebr. Marked M & N. Whole distence across 26.18 chaines. 
Half the “ is 13.09 chaines. 
And Commencing at the meander corner on the Nebr. bank of the Old Mo. 
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river bed at the intersection of the line between S 30 & 31 in T 7,N. R16E 
of 6th P. M in Nebr. with the Old Mo River bed. It being the NE. cor. of Lot 
iin’S: $l and the-oE. cor. of ot 3 in’ 30; 17, N. R16 Evand run East to 
meet D. A. Quick Surveyor of Atchison Co. Mo. Running from the Mo. side 
of the Old River bed on a division of the Accretions and at 13.32% ch. set a 
stake and came out 1.53 chaines apart he N and me S at half the difference 
between us 7614 links set a Limestone 5x14x25 inc. sqr. for the dividing line 
between Mo. and Nebr. Marked M and N. 

Whole distence across 26.65 chaines. 

Half the distence across 13.3214 chaines. 

VEO 2250 aE, 
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*607 FIED NOTES. 


INOS Of) SUTVey lives. tently Date February 25th to March 29th 1895 
Survey for Nemaha County Nebraska 
At request of the Board of County Commissioners 
Chainmen sworn W. T. Hacker and H. D. Hacker. 
Point established Div. of Accretions to Sec. 6, Twp. 6 N, Rng. 16 E, 6th P. M. 

Commencing at the meander corner of the Nebr. bank of the Old Mo. River 
bed at the recon of the Township line between Towns. 6 and 7 N. of R. 
16 E of the 6th P. M. in Nebr. with said river bed. Said corner being the N E. 
cor,,of Lot ino) 6, 17O-N;) RAGE cand the-S: Bo cor-of hor7 in’ S3l if 7 
N. R 16 E. of 6th P. M. in Nebr. And run East to meete D. A. Quick Sur- 
veyor of Atchison county Mo. running from the Mo. bank of the Old Mo. 
River bed on a division of Accretions in the Old Mo. river bed and at 16.02 ch. 
set a stake for half way and came out 89 links. apart he N and me S. at half 
the difference between us 4414 lks we set a Limestone 6x15x35 in. Sqr. for the 
dividing line between Mo. and Nebr. Marked M and N. Whole distence across 
32.04 ch. Half the distence across 16.02 chaines. And commencing at the 
meander corner on the Nebr. bank of the Old Mo. River bed at the S. W cor. 
of Lot 1 and the S E cor of Lot 2 in Sec. 6, T 6, N. R 16 E of the 6th P. M. 
in Nebr. And run East for the purpose of meeting D. A. Quick Surveyor of 
Atchison co. Mo. running from the Mo. side of the Old Mo. River bed on a 
division of Accretions in the Old river bed and at 21.71% ch. set a stake and 
came out 3.48 ch. apart he N and me S. At half the difference between us 1.74 
ch. we set a Limestone 6x15x40 in. Sqr. for the dividing line between Mo. and 
Nebr. Marked M. and N. 

Whole distence across 43.43 chaines. Half the distince across 21.71% 

chaines. 
*608 * Commencing at the meander corner at the SW. cor. of Lot 1 and the 
SE. cor. of Lot 2inS6T6N R16 E of the 6th P. M. in Nebr. And run 

S 40° E to meet D. A. Quick Surveyor of Atchison Co. Mo. running from the Mo. 
side on a division of the Accretions, and at 15.68% ch. set a stake and came out 
1.98 ch. apart he E and me W. at half the difference between us 99 Iks. we set 
a limestone 6x13x39 in. Sqr. for the dividing line between Mo. and Nebr. 
Marked M & N. Whole distence across 31.37 ch. Half the distence across 
15.68% ch. 

Commencing at a stone set N 54° E 11.00 ch. from the SE. cor. of Lot 2 
Sec 1 T € R 15 E and at S 47° W 11.00 ch. from the SW. cor. of lot 2 in S 6 
T 6. R 16 E 6th P. M. Nebr. and run S 33° 30’ E 11.70 ch. more or less to the 
dividing line between Mo. and Nebr. 
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*609 


SURVEYOR'S RECORD ™ 


N°9 PLAT. 
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J. M. K ae kee, 
County Surveyor, 
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*610 7 RIELD, NOTES. 


INGSOLtSUrvey snes ee ee Date February 25th to March 29th 1895 
Survey for Nemaha County Nebraska 

At request of the Board of County Commissioners 

Chainmen sworn W. T. Hacker and H. D. Hacker 

Point established div. of Accretions to Sec. 1, Twp. 6 N, Rng. 15 E, 6th P. M. 

Commencing at the meander corner on the Nebr. of the Old Mo. River bed 
at the SE. cor. of Lot Z and’ the NE. cor. of Lot 3 in'S 1\T 6 N/ R15 E of the 
6th P. M. in Nebr. and run S 33° 30’ E and at 10.87% ch. met D. A. Quick 
Surveyor of Atchison Co. Mo. on a division of Acretions with a difference of 
26 Ik between us, we set a Limestone 6x15x41 in. Sqr. for the dividing line be- 
tween Mo. and Nebr., Marked M and N. 

Whole distence across 21.57 ch. Half the distence across 10.78% chaines. 

Commencing on the Nebr. bank of the Old Mo. River bed at the SW. cor. 
Of lotson ther si. coro! Lot'4n' S10. 6G. Ne RylS Hot 6th Po Min Nebr: 
And run South and at 7.27% ch. & set a stake & met D. A. Quick Surveyor of 
Atchison Co. Mo. running from the Mo. bank of the old Mo. River bed, on a 
division of Accretions and came out with a difference of 55 links he E and me 
W. at half the difference between us 2714 lks. we set a Limestone 8x10x23 ia. 
Sqr. for the dividing line between Mo. & Nebr. marked M & N. Whole dis- 
tence across 14.55 ch. Half the distence 7.27% ch. 

Commencing on the Nebr. bank of the old Mo. River bed at the intersection 
of the section line between Sec 1 and 2 in T6N. R 15 E 6th P. M. in Nebr. 
with the Old Mo. River bed being the SW. cor. of Lot 5 in S 1 and the SE. cor. 
of Lot 8 in S 2 T 6 R 15 E in Neb. and run South and at 16.64 ch. set a stake 

and met D. A. Quick Surveyor of Atchison Co. Mo. running from the Mo. 
*611 bank of the old Mo. River bed on a division * of Accretions and came out 30 
links apart he E and me West and at half the difference 15 lks. we set a 
Limestone 6x6x30 in. sqr. for the dividing line between Mo. and Nebr. Marked M 
and N. Whole distence across 33.28 chaines Half the distence across 16.64 chaines. 

Commencing on the Nebr. bank of the Old Mo. River bed at the SW. cor. 
of Lot 4 the SE. cor. of Lot 5 inS 1T6N. R15 E 6th P. M. in Nebr. and run 
South 11.95 chaines more or less to the dividing line between Mo. and Nebr. and 
set a Limestone 10x12x16 inches sqr. Marked M and N. 
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SURVEYOR'S RECORD 
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JM Hacker, 
County Surveyor. 
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*613 + RIEED NOTES. 


NG MOIS SUFVEY eases res Date February 25th to March 29th 1895 
Survey for Nemaha county Nebraska 

At request of the Board of County Commissioners 

Chainmen sworn W. T. Hacker and H. D. Hacker 

Point established Div. of Accretions to Sec. 2, Twp. 6 N, Rng. 15 E, 6th 
PeeM: 

Commencing on the Nebr. bank of the Old Mo. river bed at the SW. cor 
of Lot 5 in S 1 and SE. cor. of Lot 8 in S 2 T6N.R 15 E and:run South to 
meet Surveyor Quick running from the Mo. bank of said River bed on a divi- 
sion of Accretions, at 16.64 ch. set a stake and came out thirty Iks W. of Quick’s 
line at half the difference 15 lks. we set a Limestone 6x6x30 in. Sqr. for the 
dividing line between Mo. and Nebr. Marked M and N. Whole distence across 
33.28 chs. 

Commencing on the Nebr. bank of the Old Mo. river bed at the SW. cor. 
of Lot 7, and the SE. cor. of Lot 6 in S 2 T 6. R 15 E. and run South to meet 
Surveyor Quick running on division of Accretions at 27.0614 ch. set a stake 
and was 3.84 ch. West of Quick at half the difference 1.93 ch. we set a Lime- 
stone 7x8x20 in. Sqr. for the dividing line between Mo. & Nebr. Marked M 
& N. Whole distence across 55.21 ch. Commencing on the Nebr. bank of the 
Old Mo. river bed at the SW. cor. of Lot 6 and the SE. cor. of Lot 5 in S 2 
T 6 R15 E and run South to meet Surveyor Quick running North on a divi- 
sion of Accretions at 32.36 ch. set a stake and was 80 links West of Quick’s line 
at half the diffirence 40 lks we set a Limestone 7x14x23 in. Sqr for the dividing 
line between Mo. & Nebr. Marked M & N. Whole distence across 64.72 chs. 
Commencing on the Nebr. bank of the Old Mo. River bed at a corner 9.10 chs. 
West of the NE. cor. of S 2, T6 N. R 15 E and run N 47° W at 40.00 ch set 
a random stake and at 82.88 chs. came to a cor. on the Mo. bank of the Old 

Mo. river bed, Run with Surveyor Quick,- Correcting back we corrected the 
*614 * stake set at 40.00 chs., to 41.44 ch. and set a Limestone 7x12x25 in. Sqr. 

for the dividing line between Mo. & Nebr. Marked M. & N. Whole distence 
across 82.88 chs. Commencing on the Nebr. bank of the Old Mo. river bed at the 
NW. cor. of Lot 2 and NE. cor. of Lot 3inS 2 T6R 15 E and run N 20° W 
at 40.00 chs. set a stake and at 86.42 chs. came to a Cor. on the Mo. bank of the 
Old Mo. river bed. Run with surveyor Quick. Correcting back we corrected 
the stake set at 40.00 chs. to 43.21 chs. and set a Limestone 6x15x25 in. Sqr. 
as a Witness Corner N 50° E 3.00 ch. the true corner being in a hole of watter 
on the sand bar. Marked M & N and on the dividing line between Mo. & Nebr. 
The distence from the SE. cor. of Lot 4S 2 T 6 R15 E, North to the Mo. 
river is 13.99 ch. And from the SE. cor. of said Lot 4. West is 6.00 chs. to 
the Mo. River. And the distence from the NE. cor. of Lot 5 in said S 2 to the 
Mo. River is 10.50 chs. And South from the NE. cor. of said Lot 5 is 10.05 
ch. to the old Mo. River bed. Then Commencing on the Nebr. bank of the Old 
Mo. river bed at the SE cor. of Lot 7, the SW. cor. of Lot 8 in S 2, T6R15E 
and Run S. 20.70 chs. to the dividing line between Mo & Nebr. and set a Lime- 
stone 7x13x27 in. Sqr. Marked M. & N. Dividing Accretions between Lots 
7&8&S 2. Commencing at the NW cor. of Lot 1, the NE cor. of Lot 2, in said 
S 2, and run N 30° W 41.44 chs. and set a stake at the dividing line between 
Mo and Nebr. Run to find the amount of Accretions to Lots 1 and 2 in S 2 
T6N R15 E of 6th P. M. in Nebraska. 
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*618 * And it is further ordered, adjudged and decreed by the court that the 

Commissioners heretofore appointed, namely, Alfred Hazlett, Esq., and 
John W. Halliburton, Esq., be, and they are hereby, directed to establish, or cause 
to be established, under their direction, permanent monuments marking said bound- 
ary line between the State of Missouri and the State of Nebraska, as shown by 
said aforesaid surveys, and that said Commissioners establish such permanent 
monuments upon said boundary line as may in their opinion be necessary for per- 
manently marking and establishing the same, and that they make a report to this 
court of their acts and doings therein, and that said report contain a full and 
complete description of said boundary line and the monuments thereon estab- 
lished. And that in the execution of this decree said Commissioners are hereby 
authorized to employ such surveyors and other assistants, and procure such 
material as may be necessary in the establishment of said permanent monu- 
ments marking said boundary line, in accordance with the decree of this court. 

And it is further ordered that said Commissioners be paid for their services 
herein such compensation as may be agreed upon by the respective parties to 
this suit and said Commissioners, and if the parties to this suit and said Com- 
missioners, are unable to agree upon said compensation, such compensation shall 
be awarded to said Commissioners as in the opinion of this court, upon the filing 
of the final report of said Commissioners, may seem proper. 

It is further ordered that said Commissioners make said final report of 
their acts and doings in the premises to this court on or before the 15th day 
of May, 1905. 

Marcu 6, 1905. 


State of South Carolina v. United States. 
Supreme Court of the United States, 1905. 
[199 United States, 437.] 


Persons who sell liquor are not relieved from liability for the internal revenue tax imposed 
by the Federal Government by the fact that they have no interest in the profits of the 
business and are simply the agents of a State which, in the exercise of its sovereign 
power, has taken charge of the business of selling intoxicating liquor. They are persons 

within the meaning of sections 3140, 3232 and 3244 Rev. Stat. 

The National Government is one of enumerated powers, and a power enumerated and dele- 
gated by the Constitution to Congress is comprehensive and complete, without other 
limitations than those found in the Constitution itself. 

To preserve the even balance between the National and state governments and hold each 
in its separate sphere is the duty of all courts, and pre-eminently of this court. 

The Constitution is a written instrument, and, as such, its meaning does not alter. Its 
language, as a grant of power to the National Government, is general and, as changes 
come in social and political life, it embraces all new conditions within the scope of the 
powers conferred. 


In interpreting the Constitution recourse must be had to the common law, and also to the 
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*438 position of the framers of the instrument, and what they * must have understood to i 

the meaning and scope of the grants of power contained therein must be considered. 

That which is implied is as much a part of the Constitution as that which is expressed, and 
amongst the implied matters is that the Nation may not prevent a State from discharg- 
ing the ordinary functions of government, and no State can interfere with the National 
Government in the free exercise of the powers conferred upon it. 

The framers of the Constitution in granting to the National Government full power over 
license taxes intended that the power should be complete and not to be destroyed by 
the States extending their functions in a manner not then contemplated. 

A State may control the sale of liquor by the dispensary system adopted in South Carolina, 
but when it does so it engages in ordinary private business which is not, by the mere 
fact that it is being conducted by a State, exempted from the operation of the taxing 
power of the National Government. 

The internal revenue tax on the sale of liquor is not a tax on property or profits of a busi- 
ness but a charge on the business irrespective of the property used therein, or the 
profits realized therefrom. 

The exemption of state agencies and instrumentalities from National taxation is limited 
to those which are of a strictly governmental character, and does not extend to those 
used by the State in carrying on an ordinary private business. 


By several statutes, the State of South Carolina established dispensaries 
for the wholesale and retail sale of liquor, and prohibited sale by other than the 
dispensaries. The United States demanded the license taxes prescribed by the 
internal revenue act for dealers in intoxicating liquors, and the dispensers filed 
the statutory applications for such licenses. The State, sometimes in cash and 
sometimes by warrant on its treasury, paid the taxes. No protest was made in 
reference to these payments prior to April 14, 1901. On that day a formal 
protest by the state dispensary commissioner was filed with the United States 
collector of internal revenue at Columbia, South Carolina. No appeal or appli- 
cation for the repayment of the sums paid by the various dispensaries was made 
by them or by the State of South Carolina to the Commissioner of Internal 

Revenue, as authorized by sections 3226, 3227 and 3228 Rev. Stat. 
*439 The dispensers had no interest in the sales and received no * profit 

therefrom. The entire profits were appropriated by the State, one-half being 
divided equally between the municipality and the county in which the dispensaries 
were located, and the other half paid into the state treasury. In the vear 1901 the 
profits arising from these sales amounted to $545,248.12. While the laws of South 
Carolina prohibited the sale of liquor by individuals other than the dispensers, 
of 373 special license stamps issued in that State by the United States internal 
revenue collector, only 112 were to dispensers, while 260 were to private indi- 
viduals. Three separate actions were commenced in the Court of Claims by the 
State of South Carolina to recover the amounts paid for these license taxes. 
These actions were consolidated. Upon a hearing findings of fact were made 
and a judgment entered for the United States. 39 Court of Claims Reports, 2571 
Whereupon the State appealed to this court. 


The points decided by the Court of Claims, as stated in the syllabus of the opinion 
delivered by the Chief Justice of that court, are as follows: 
I. The buying and selling of alcoholic liquors for a profit stamps upon the South Caro- 


Hee dispensary system a commercial character in addition to that of a police regu- 
ation. 
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*440 * Mr. Jackson H. Ralston, with whom Mr. Franklin H. Mackey (now 
deceased) and Mr. Frederick L. Siddons were on the brief, for appellant: 

The provisions of sections 3232 and 3244 of the Revised Statutes apply to 
“persons” and not to a State of the Federal Union or its instrumentalities of 
government. 

The attorneys general have so held. 12 Op. 176, 277, 376, 402; 13 Op. 67, 
439. Also the courts. Georgia v. Atkins, 35 Georgia, 315; United States v. B. 
& O. R. R. Co., 17 Wall. 322; Van Brocklin v. Tennessee, 117 U. S. 151; Col- 
lector v. Day, 11 Wall. 113; Dobbins v. Erie County, 16 Pet. 435; United States 
vy. Louisville, 169 U. S. 249. 

It is true that for the purpose of effectuating justice and sustaining the 
jurisdiction of courts, States have been held to be persons. Honduras v. Soto, 
112 N. Y. 310; Martin v. State, 24 Texas, 61, but this is not the ordinary or 
legal interpretation of the word. United States v. Fox, 94 U.S. 315; McBride 
v. Reice County, 44 Fed. Rep. 17. Salt Lake City v. Hollister, 118 U. S. 256, 
distinguished, see Manufacturing Co. v. Improvement Co., 25 Washington, 667. 
In the congressional definition given by Congress in the act of 1877 to the word 
“Person,” States were not included. 

The Constitution contains no grant of power to Congress, express or im- 
plied, to tax a State or its means and instrumentalities of government; and the 
exercise by Congress of a power not expressly or impliedly granted by the Con- 

stitution to it is impliedly forbidden. Cooley’s Const. Lim. § 480; 
*441 * McCulloch v. Maryland, 4 Wheat. 316, 432; Income Tax Case, 157 
U. S. 429. 

State property and state instrumentalities in the administration of its govern- 
ment cannot be taxed, directly or indirectly, by the Federal Government. Warren 
v. Paul, 22 Indiana, 276; State v. Gaston, 32 Indiana, 1; Jones v. Keep, 19 Wis- 
consin, 390; Sayler v. Davis, 22 Wisconsin, 225; Union Bank v. Hill, 3 Coldw. 
(Tenn.) 325; Smith v. Short, 40 Alabama, 385; Freedman v. Sigel, 10 Blatchf. 
CC o2/, 

“The power to tax includes the power to destroy;”’ therefore the police 
power, like the judicial power of a State, may be destroyed by Congress under 


> 


II. The framers of the Constitution had before them three purposes: The construction 
of a new National Government; the establishment of a dual system of government 
with the distribution of powers between the General or National Government and 
and the local or state Governments; the placing of certain immutable restrictions 
upon the powers of government to secure the individual rights of the citizens. They 
attempted no restrictive legislation, but left the people of the United States free to 
make their own laws. 

III. The national authority to “lay and collect taxes, duties, imposts, and excises” is ex- 
pressly given; the police power, whether of the National or state Governments, is 
neither given nor restricted by the Constitution. 

IV. The police power is the power to impose those restraints upon private rights which 
are necessary for the general welfare. It is a power inherent in all governments, 
needing neither grant nor recognition by the Constitution. 

V. The general welfare is one thing; exemption from taxation is another. If a State 
unites in one undertaking an exercise of the police power with a commercial busi- 
ness, the National Government can not be compelled to aid the operation of the 
police power by foregoing its constitutional right to lay and collect an impost or 
excise on the business part of the transaction. 

VI. The Constitution contains no grant of power, express or implied, which authorizes 
the General Government to tax a State through its means and instrumentalities of 
government; but an excise on the dealer is a tax upon the consumer; and the ex- 
emption of the State from taxation extends no further than the functions belonging 
to a State in its ordinary capacity. 

VII. The principle which rules and guides in such cases is this: The exemption of sover- 
eignty extends no further than the attributes of sovereignty. 
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the guise of taxation, if the right to tax it exists at all. If Congress can tax 
the instrumentalities chosen by the State to carry out its police power, then, under 
the plea of the right to tax, it may tax the dispensary agents so heavily as to tax 
them out of existence as it did the state banks. Fifield v. Close, 15 Michigan, 505. 

The Internal Revenue Office, even while demanding this tax, has from time 
to time passed on this constitutional question of the limitation upon the taxing 
power of the United States over state instrumentalities, and has invariably 
conceded the principle now contended for. See Int. Rev. Rec., 145, 1870. 

The United States holds the money collected from the dispensaries to the 
use of the State and must refund it. 

This money has been paid by the revenue collector into the United States 
Treasury. To whom does it belong? The answer, of course, is that it is 
ex equo et bono the money of the State of South Carolina. The United States 
holds it in good conscience to the use of the State. Johnson’s Case, 17 C. Cl. 157; 
Devlin’s Case, 12 C. Cl. 266; United States v. Bank, 96 U. S. 30. 

In the case at bar it was obtained by an honest mistake. Fraud, accident, 
and mistake are alike equitable grounds of relief. Money paid under a mistake 

of law and not of fact by private parties cannot generally be recovered, . 
*442 but that * doctrine does not apply to a State. Barnes v. District of Colum- 
bia, 22 C. Cl. 366, 394; Wisconsin R. R. v. United States, 164 U. S. 190. 

The money in the case at bar has been unlawfully obtained from the State 
by mistake of all the parties. No appeal to the Internal Revenue Commissioner 
is necessary—this is not a “revenue case.” Sections 3226, 3227 and 3228 Rev. 
Stat., do not apply to a State. To appeal to the Commissioner would be a 
surrender by the State of the very point in controversy. Fasseti’s Case, 142 
U. S. 479, 487; De Lima v. Bidwell, 182 U. S. 1, 178, which modifies or distin- 
a Nichols v. United States, 7 Wall. 122; see also Boughton’s Case, 12 C. 

1. : 

The money was paid without authority of the State which is not bound by 
the unauthorized act of the agent. Such is the case as to the United States. 
Wis. Cent. R. R. Co. v. United States, 164 U. S. 440, and the same doctrine 
applies to a State, especially when the recipient is the United States. 

Money paid under mistake of law as this was may be recovered in this 
court even when a private party is the claimant, and, a fortiori, when a State 
which can act only by its agents, is the claimant, and the Court of Claims has 
jurisdiction under the Tucker act. Snell v. Insurance Co., 98 U. S. 85, 90: 
United States v. Bank, 9 U. S. 30. on 
SR ee law 2 oe and S a ees exercise by the 

wer. Crowley v. Christensen 5), LOE } 
Fe hei seen y ; S. 90; George v. Aiken, 
a see uae baad ee On well within the police powers of the State, for 
y perfectly worthless piece of paper and, by stamping certain 
arrangements of words and figures upon it, sell that paper as a license to an 
individual to carry on the liquor business, making thereby a direct profit, it does 
no act differing in any degree in principle if, instead of selling such pa er privi- 
lege, it sells the liquor itself. In either event, the prime object is e Sateal 
within certain fixed limits the traffic in an article, the excess} p 
*443 which is confessedly * an evil, and it ma t b ee Meet pee? 
one system or the other a rofit i Shag eM vor cnet Eee 
other a p arises to the State, therefore the police 

powers of the State are being improperly exercised for commercial ends. [i 
ee How. 583; Vance v. Vandercook Co., 170 U. S. 444 setii 

The statute must be construed as it stands. If Congress inten j 
States to the tax it is a case of casus omissus and coe ene oe 
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lacking words. Denn v. Reid, 10 Pet. 527; Bate Co. v. Sulzberger, 157 U.S. 57; 
Lake County v. Rollins, 130 U. S. 662. 


The Solicitor General for the United States: 

The State is fairly covered by the language of the law. A municipal cor- 
poration, a State, a foreign State and the United States may be included by 
the word “person” or “corporation” in a statute; regarding a State as possessing 
a corporate and municipal side as well as a sovereign character. Martin v. State, 
24 Texas, 61; Indiana v. Woram, 6 Hill (N. Y.), 33; Lancaster Co. v. Trimble, 
34 Nebraska, 752; Kansas v. Herold, 9 Kansas, 194; Republic of Honduras v. 
Soto, 112 N. Y. 310; Salt Lake City v. Hollister, 118 U. S. 256. Opinions of 
the Attorneys General to the contrary have either been overruled or are dis- 
tinguishable, as they relate to attempts to tax the property or legitimate govern- 
mental instrumentalities of a State. 12 Op. 176, 277, 376, 402; 13 Op. 67, 439; 
National Bank v. United States, 101 U. S. 1. The principle of exemption from 
the Federal taxing power on this ground has been frequently stated. Income 
Tax Cases, 157 U. S. 429, 584; United States v. B. & O. R. R., 17 Wall. 322. 
In the latter case, describing objects beyond the taxing power of Congress, the 
‘language is,—‘‘all necessary agencies for legitimate purposes of state govern- 
ment.” This case is outside the rule; the business taxed is not such an agency. 
In state liquor licenses the documentary license required by state laws is exempt 

from Federal taxation, but the business is not. Former internal revenue 
*444 rulings to the contrary have related to laws like those of Maine, * Massa- 

chusetts and Vermont, which were a real measure of prohibition and only 
permitted sales for limited purposes, medicinal and industrial. For that reason 
the State’s agents were relieved of the special tax. This is not a tax on persons 
or property at all, but an excise resting on the sale of the goods and paid in the 
last analysis by the consumer. It is a tax on the business; it is merely an expense 
of that business. There is no burden on the State or its property. The taxation 
is indirect and is valid as a mere excise on the transaction of a business. Pacific 
Ins. Co. v. Soule, 7 Wall. 433; Veazie Bank v. Fenno, 8 Wall. 533; Scholey v. 
Rew, 23 Wall. 331; Nicol v. Ames, 173 U. S. 509; Knowlton v. Moore, 178 U. S. 
ee Patton v. Brady, 184 U.S. 608; Spreckles Refining Co. v. McClain, 192 U.S. 
397. 

The excise is levied pursuant to express constitutional grant of power. The 
reserved police power of the States cannot control the powers created or prohibi- 
tions imposed by the Constitution. The Federal taxing power is broad and untram- 
meled. It runs concurrently with the state taxing power when they affect the 
same objects. A liquor excise is about the most familiar example of its operation 
and scope. McCulloch v. Maryland, 4 Wheat. 316; Gibbons v. Ogden, 9 Wheat. 
1; License Tax Cases, 5 Wall. 462; Austin v. Alderman, 7 Wall. 694; Knowlton 
v. Moore, 178 U. S. 41; The Oleomargarine Cases, 195 U. S. 27. State police 
_power is subordinate to Federal power under the Constitution. Bowman v. 
Chicago & Northwestern R. Co., 125 U. S. 465; 507; Railroad Co. v. Husen, 
95 U. S. 465, 473. This rule applies to interstate commerce in liquor, Walling 
v. Michigan, 116 U. S. 446; Leisy v. Hardin, 135 U. S. 100; Lyng v. Michigan, 
135 U. S. 161, although permissive legislation of Congress now recognizes a 
larger state control than formerly. In re Rahrer, 140 U. S. 545; Rhodes v. 
fowa, 170 U. S. 412; Vance v. Vandercook Co., 170 U. S. 438; American Ex- 
press Co. v. Iowa, 196 U. S. 133. But in the absence of such permissive legislation 

the States may not, under their police power, interfere with interstate com- 
*445 merce. * The principle of the absoluteness of a power or right under the 
Constitution is illustrated by its prohibitions. States cannot impair their 
contracts, and the assertion of the police power must yield to this prohibition. 
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Bridge Proprietors v. Hoboken Co., 1 Wall. 116; The Binghamton Bridge, 3 
Wall. 51; Asylum v. Home of the Friendless, 8 Wall. 430; Humphrey v. Pegues, 
16 Wall. 244, 248, 249; Farrington v. Tennessee, 95 U. S. 679, 689; Asylum v. 
New Orleans, 105 U. S. 362, 368. State statutes are unconstitutional whenever 
they conflict by their necessary operation and effect, with the paramount author- 
ity of Congress. Henderson v. Mayor, 92 U.S. 259; Chy Lung v. Freeman, 
92 U. S. 275. Although the police power is from its nature incapable of exact 
definition or limitation, Slaughter-house Cases, 16 Wall, 36; Stone v. Mississippi, 
101 U. S. 814, 818, all definitions must “be taken subject to the condition that the 
State cannot, in the exercise for any purpose whatever, encroach upon the powers 
of the general Government or rights granted or secured by the supreme law of 
the land. A municipal agency of the State is subject to Federal taxation, although 
the effect of that tax may be destructive. New Orleans Gas Co. v. Louisiana 
Light Co., 115 U. S. 650. The bank tax cases control the present case. Veazie 
Bank v. Fenno, 8 Wall. 533; National Bank v. United States, 101 U.S. 1. 

The dispensary system is not a valid exercise of the police power, and the 
State has deliberately embarked in a commercial enterprise for the sole object 
of profit. The consequences of construction are not conclusive, yet are often 
worthy of notice. United States v. Edmonston, 181 U. S. 500. If the State's’ 
contentions are well founded, she may assume entire control of the manufacture 
and sale of liquors and tobacco without paying taxes; she may import free 
liquors and drugs and cloths; she may engage in any business whatever, under 
the police claim, on just as good grounds, and claim to be free of all Federal 

taxation. If some States chose to follow the lead of Australia or New 
*446 Zealand, on the theory of the government * ownership of land and leases 

to occupants in place of private ownership and title, the right of direct 
taxation also by the United States would fall before its claim. If one State could 
pursue these theories, all States could, and the result would be that the Federal 
power of taxation, both direct and indirect, would be destroyed. 

A State is the sole and absolute judge whether the liquor traffic is inherently 
injurious to the health, morals and welfare of its people. The State, if of opinion 
that liquors are injurious, may prohibit their sale as a beverage absolutely, or 
may restrict and regulate under high license. It cannot, however, under the 
pretense of remedying evils, forbid citizens to engage in the business and then 
turn it into a government monopoly. This law is entirely unlike those which, 
declaring that the sale and consumption of liquor are harmful, permit sale in a 
limited way only for medicinal and mechanical purposes, but prohibit sale as a 
beverage to everyone. The South Carolina law is not the exercise of legitimate 
power of police reserved to the States. Mugler v. Kansas, 123 U. S. 623, 661; » 
Minnesota v. Barber, 136 U.S. 313; Brimmer v. Rebman, 138 U. S. 78: V oight 
v. Wright, 141 U. S. 62; Booth v. Illinois, 184 U. S. 425, 429. 

Is the trade incident to the police regulation, or the police regulation inci- 
dent to the trade? Examination of the South Carolina statutes of 1892 and 
1893, with their later amendments, and consideration of the messages of her 
governors from 1892 on, with other public state documents, show clearly that 
the dispensary system does not purport to be a police regulation of the liquor 
traffic, but merely a scheme whereby the State realizes the profits of the business 
instead of private individuals. The net profits in one year were over $500,000. 

; When a State enters into business as a corporator, it lays down its sover- 
eignty so far. Bank of United States v. Planters’ Bank, 9 Wheat. 904: Bank of 
Kentucky v. Wister, 2 Pet. 318; Briscoe v. Bank of Kentucky, 11 Pet a235 

Railroad Co. v. Letson, 2 How. 551; Curran v. Arkansas. 18 How. 308° 
£447 This * principle ron ; Arkansas, How. 308. 
p pie applies, however the state’s business may be conducted, 
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whether as member of a partnership or of a corporation or, as here, by the 
State acting alone and exercising an exclusive monopoly. The State chooses to 
step down from its sovereignty and must take the consequences. When the 
United States avails of the law merchant, it is bound by the rules of that law, not- 
withstanding its sovereignty. United States v. Bank of Metropolis, 15 Pet. 377, 
392; United States v. State Bank, 96 U. S. 30, 36. 

If a State embarks in the liquor business, it does so with the same conse- 
quences and subject to the same liabilities under the law as a private individual 
or an ordinary corporation; the internal revenue taxes collected from the South 
Carolina dispensary system were therefore properly exacted. 


Mr. Justice Brewer, after making the foregoing statement, delivered the 
opinion of the court. 


The important question in this case is, whether persons who are selling 
liquor are relieved from liability for the internal revenue tax by the fact that they 
have no interest in the profits of the business and are simply the agents of a 
State which, in the exercise of its sovereign power, has taken charge of the 
business of selling intoxicating liquors. It is true a further question is made 
whether the act of Congress is broad enough to include such persons. But upon 
this we have little doubt. Section 3232 Rev. Stat. provides. 

“No person shall be engaged in nor carry on any trade or business herein- 
after mentioned until he has paid a special tax therefor in the manner hereinafter 
provided.” 

Section 3244, contains these words of description: 

“Every person who sells, or offers for sale foreign or domestic distilled 
spirits or wines, in less quantities than five wine gallons at the same time, shall 
be regarded as a retail dealer in liquors.” 

- “Person” is also defined: 
*448 * “Sec. 3140. . . . Where not otherwise distinctly expressed or 
manifestly incompatible with the intent thereof, the word ‘person,’ as used 
in this title, shall be construed to mean and include a partnership, association, 
company, or corporation, as well as a natural person.” 

Now, the dispensers were persons who sold liquors. They applied for and 
received the licenses. True they were acting simply as agents of the State, but 
if the fact that the State was the principal creates no exemption from Federal 
taxation then the statute reaches them because they were the actual sellers. 

We pass, therefore, to the vital question in the case, and it is one of far- 
reaching significance. We have in this Republic a dual system of government, 
National and state, each operating within the same territory and upon the same 
persons; and yet working without collision, because their functions are different. 
There are certain matters over which the National Government has absolute 
control and no action of the State can interfere therewith, and there are others 
in which the State is supreme, and in respect to them the National Government 
is powerless. To preserve the even balance between these two governments 
and hold each in its separate sphere is the peculiar duty of all courts, preémi- 
nently of this—a duty oftentimes of great delicacy and difficulty. 

Two propositions in our constitutional jurisprudence are no longer debatable. 
One is that the National Government is one of enumerated powers, and the other 
that a power enumerated and delegated by the Constitution to Congress is com- 
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prehensive and complete, without other limitations than those found in the 
Constitution itself. 

The Constitution is a written instrument. As such its meaning does not 
alter. That which it meant when adopted it means now. Being a grant of 
powers to a government its language is general, and as changes come in social 

and political life it embraces in its grasp all new conditions which are 
*449 within the scope of the powers in terms conferred. In other words, * while 

the powers granted do not change, they apply from generation to genera- 
tion to all things to which they are in their nature applicable. This in no manner 
abridges the fact of its changeless nature and meaning. Those things which are 
within its grants of power, as those grants were understood when made, are still 
within them, and those things not within them remain still excluded. As said by 
Mr. Chief Justice Taney in Dred Scott v. Sandford, 19 How. 393, 426: 

“It is not only the same in words, but the same in meaning, and delegates 
the same powers to the Government, and reserves and secures the same rights 
and privileges to the citizens; and as long as it continues to exist in its present 
form, it speaks not only in the same words, but with the same meaning and 
intent with which it spoke when it came from the hands of its framers, and was 
voted on and adopted by the people of the United States. Any other rule of 
construction would abrogate the judicial character of this court, and make it the 
mere reflex of the popular opinion or passion of the day.” 

It must also be remembered that the framers of the Constitution were not 
mere visionaries, toying with speculations or theories, but practical men, dealing 
with the facts of political life as they understood them, putting into form the 
government they were creating, and prescribing in language clear and intelligible 
the powers that government was to take. Mr. Chief Justice Marshall, in Gibbons 
v. Ogden, 9 Wheat. 1, 188, well declared: 

“As men whose intentions require no concealment, generally employ the 
words which most directly and aptly express the ideas they intend to convey, the 
enlightened patriots who framed our Constitution, and the people who adopted it, 
must be understood to have employed words in their natural sense, and to have 
intended what they have said.” 

One other fact must be borne in mind, and that is that in interpreting the 
Constitution we must have recourse to the common law. As said by Mr. Justice 

Matthews in Smith v. Alabama, 124 U. S. 465, 478: 
*450 * “The interpretation of the Constitution of the United States is neces- 
sarily influenced by the fact that its provisions are framed in the language 
of the English common law, and are to be read in the light of its history.” 

And by Mr. Justice Gray in United States v. Wong Kim Ark, 169 U. S. 
649, 654: 

“In this, as in other respects, it must be interpreted in the light of the com- 
mon law, the principles and history of which were familiarly known to the 
framers of the Constitution. Minor v. Happersett, 21 Wall. 162; Ex parte Wil- 
son, 114 U.S. 417, 422; Boyd v. United States, 116 U. S. 616, 624, 625; Smith 
v. Alabama, 124 U. S. 465. The language of the Constitution, as has been well 
said, could not be understood without reference to the common law. 1 Kent 
Com. 336; Bradley, J., in Moore v. United States, 91 U. S. 270, 274.” 

To determine the extent of the grants of power we must, therefore, place 
ourselves in the position of the men who framed and adopted the Constitution, 
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and inquire what they must have understood to be the meaning and scope of 
those grants. 

By the first clause of section 8 of Article I of the Constitution, Congress 
is given the “power to lay and collect taxes, duties, imposts and excises, to 
pay the debts and provide for the common defense and general welfare of the 
United States; but all duties, imposts and excises shall be uniform throughout 
the United States.” 

By this clause the grant is limited in two ways: The revenue must be 
collected for public purposes, and all duties, imposts and excises must be uniform 
throughout the United States. 

The fourth, fifth and sixth clauses of section 9 of Article I are: 

“4. No capitation, or other direct, tax shall be laid, unless in proportion to 
the census or enumeration herein before directed to be taken. 

“5. No tax or duty shall be laid on articles exported from any State. 

*451 “6, No preference shall be given by any regulation of commerce * or 
revenue to the ports of one State over those of another; nor shall vessels 
bound to, or from, one State, be obliged to enter, clear, or pay duties in another.” 

Article V of the Amendments provides that no one shall be deprived of 
“life, liberty, or property, without due process of law.” 

These are all the constitutional provisions that bear directly upon the subject. 
It will be seen that the only qualifications of the absolute, untrammeled power 
to lay and collect excises are that they shall be for public purposes, and that they 
shall be uniform throughout the United States. All other limitations named in 
the Constitution relate to taxes, duties and imposts. If, therefore, we confine 
our inquiry to the express provisions of the Constitution there is disclosed no 
limitation on the power of the General Government to collect license taxes. 

But it is undoubtedly true that that which is implied is as much a part of 
the Constitution as that which is expressed. As said by Mr. Justice Miller in 
Ex parte Yarbrough, 110 U. S. 651, 658: 

“The proposition that it has no such power is supported by the old argument 
often heard, often repeated, and in this court never assented to, that when a 
question of the power of Congress arises the advocate of the power must be 
able to place his finger on words which expressly grant it. The brief of counsel 
before us, though directed to the authority of that body to pass criminal laws, 
uses the same language. Because there is no express power to provide for pre- 
venting violence exercised on the voter as a means of controlling his vote, no such 
law can be enacted. It destroys at one blow, in construing the Constitution of 
the United States, the doctrine universally applied to all instruments of writing, 
that what is implied is as much a part of the instrument as what is expressed.” 

Among those matters which are implied, though not expressed, is that the 
Nation may not, in the exercise of its powers, prevent a State from discharging 

the ordinary functions of government, just as it follows from the second 
*452 clause of Article * VI of the Constitution, that no State can interfere with 

the free and unembarrassed exercise by the National Government of all 
the powers conferred upon it. 

“This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstanding.” 
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In other words, the two governments, National and State, are each to exer- 
cise their power so as not to interfere with the free and full exercise by the other 
of its powers. This proposition, so far as the Nation is concerned, was affirmed 
at an early day in the great case of M’Culloch v. Maryland, 4 Wheat, 316, in 
which it was held that the State had no power to pass a law imposing a tax 
upon the operations of a national bank. The case is familiar and needs not to 
be quoted from. No answer has ever been made to the argument of Mr. Chief 
Justice Marshall, and the propositions there laid down have become funda- 
mental in our constitutional jurisprudence. Osborn v. Bank of United States, 
9 Wheat. 738; Weston v. City Council of Charleston, 2 Pet. 449; Bank of Com- 
merce v. New York, 2 Black, 620; Bank Tax Case, 2 Wall. 200; The Banks v. 
The Mayor, 7 Wall. 16. 

The limitations on the powers of the States to tax national banks are founded 
upon the doctrines laid down in that case. So also the immunity of national 
property from state taxation. It is true that in most of the enabling acts for 
the admission of new States there is express provision that the property of 
the Nation shall be free from state taxation, but as shown by Mr. Justice Gray, 
delivering the opinion of the court in Van Brocklin v. Tennessee, 117 U.S. 151, 
this provision is merely declaratory and unnecessary to establish the exemption 
of national property from state taxation. See also Dobbins v. Commissioners 
of Erie County, 16 Pet. 435, as to taxation by a State of an officer of the United 

States for his office or its emoluments. 
*453 * “The converse of this proposition has also been declared by the deci- 
sions of this court. In Texas v. White, 7 Wall. 700, 725, Mr. Chief Jus- 
tice Chase, speaking for the court, declared: 

“Not only, therefore, can there be no loss of separate and independent auton- 
omy to the States, through their union under the Constitution, but it may be not 
unreasonably said that the preservation of the States, and the maintenance of 
their governments, are as much within the design and care of the Constitution 
as the preservation of the Union and the maintenance of the National Govern- 
ment. The Constitution, in all its provisions, looks to an indestructible Union, 
composed of indestructible States.” 

In The Collector v. Day, 11 Wall. 113, it was held that it was not competent 
for Congress to impose a tax upon the salary of a judicial officer of a State. 
In the opinion of the court, delivered by Mr. Justice Nelson, it was said (p. 127): 

“It is admitted that there is no express provision in the Constitution that pro- 
hibits the General Government from taxing the means and instrumentalities of 
the States, nor is there any prohibiting the States from taxing the means and 
instrumentalities of that Government. In both cases the exemption rests upon 
necessary implication, and is upheld by the great law of self-preservation; as 
any government, whose means employed in conducting its operations, if subject 
to the control of another and distinct government, can exist only at the mercy of 
that government. Of what avail are these means if another power may tax them 
at discretion?” 

See also United States v. Railroad Company, 17 Wall. 322; Pollock v. 
Farmers’ Loan & Trust Co., 157 U.S. 429, 584. | 

Upon this proposition counsel for plaintiff in error rely. There being no 
constitutional limit as to the amount of a license tax, and the power to tax being 
the power to destroy, if Congress can enforce such a tax against a State it may 
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destroy this effort of the State in the exercise of its police power to control 

the sale of liquor. It cannot be doubted that the regulation of the sale of 
*454 liquor comes within the scope of the * police power, and equally true that 

the police power is in its fullest and broadest sense reserved to the States ; 
that the mode of exercising that power is left to their discretion, and is not sub- 
ject to National supervision. But if Congress may tax the agents of the State 
charged with the duty of selling intoxicating liquors, it in effect assumes a certain 
control over this police power, and thus may embarrass and even thwart the at- 
tempt of the State to carry on this mode of regulation. 

We are not insensible to the force of this argument, and appreciate the 
difficulties which it presents, but let us see to what it leads. Each State is subject 
only to the limitations prescribed by the Constitution and within its own territory 
is otherwise supreme. Its internal affairs are matters of its own discretion. 
The Constitution provides that “the United States shall guarantee to every State 
in this Union a republican form of government.” Art. IV, sec. 4. That expresses 
the full limit of National control over the internal affairs of a State. 

The right of South Carolina to control the sale of liquor by the dispensary 
system has been sustained. Vance v. W. A. Vandercook Co., No. 1, 170 U.S. 
438. The profits from the business in the year 1901, as appears from the findings 
of fact, were over half a million of dollars. Mingling the thought of profit with 
the necessity of regulation may induce the State to take possession, in like manner, 
of tobacco, oleomargarine, and all other objects of internal revenue tax. If one 
State finds it thus profitable other States may follow, and the whole body of 
internal revenue tax be thus stricken down. 

More than this. There is a large and growing movement in the country 
in favor of the acquisition and management by the public of what are termed 
public utilities, including not merely therein the supply of gas and water, but 
also the entire railroad system. Would the State by taking into possession these 
public utilities lose its republican form of government? 

We may go even a step further. There are some insisting that the State 

shall become the owner of all property and the manager of all business. Of 
*455 course, this is an extreme view, * but its advocates are earnestly contending 

that thereby the best interests of all citizens will be subserved. If this 
change should be made in any State, how much would that State contribute to the 
revenue of the Nation? If this extreme action is not to be counted among the 
probabilities, consider the result of one much less so. Suppose a State assumes 
under its police power the control of all those matters subject to the internal reve- 
nue tax and also engages in the business of importing all foreign goods. The 
same argument which would exempt the sale by a State of liquor, tobacco, etc., 
from a license tax would exempt the importation of merchandise by a State from 
import duty. While the State might not prohibit importations, as it can the sale 
of liquor, by private individuals, yet paying no import duty it could undersell all 
individuals and so monopolize the importation and sale of foreign goods. 

Obviously, if the power of the State is carried to the extent suggested, and 
with it is relief from all Federal taxation, the National Government would be 
largely crippled in its revenues. Indeed, if all the States should concur in exer- 
cising their powers to the full extent, it would be almost impossible for the 
Nation to collect any revenues. In other words, in this indirect way it would 
be within the competency of the States to practically destroy the efficiency of 
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the National Government. If it be said that the States can be trusted not to 
resort to any such extreme measures, because of the resulting interference with 
the efficiency of the National Government, we may turn to the opinion of Mr. 
Chief Justice Marshall in M’Culloch v. Maryland, supra (p. 431), for a complete 
answer: 

“But is this a case of confidence? Would the people of any one State 
trust those of another with a power to control the most insignificant operations 
of their state government? We know they would not. Why, then, should we 
suppose that the people of any one State should be willing to trust those of 

another with the power to control the operations of a government to which 
*456 they have confided their most important and * most valuable interests? In 
the legislature of the Union alone, are all represented. The legislature of 
the Union alone, therefore, can be trusted by the people with the power of con- 
trolling measures which concern all, in the confidence that it will not be abused.” 

In other words, we are to find in the Constitution itself the full protection 
to the Nation, and not to rest its sufficiency on either the generosity or the neglect 
of any State. 

There is something of a conflict between the full power of the Nation in 
respect to taxation and the exemption of the State from Federal taxation in 
respect to its property and a discharge of all its functions. Where and how 
shall the line between them be drawn? We have seen that the full power of 
collecting license taxes is in terms granted to the National Government with only 
the limitations of uniformity and the public benefit. The exemption of the State’s 
property and its functions from Federal taxation is implied from the dual char- 
acter of our Federal system and the necessity of preserving the State in all its 
efficiency. In order to determine to what extent that implication will go we 
must turn to the condition of things at the time the Constitution was framed. 
What, in the light of that condition, did the framers of the convention intend 
should be exempt? Certain is it that modern notions as to the extent to which 
the functions of a State may be carried had then no hold. Whatever Utopian 
theories may have been presented by any writers were regarded as mere creations 
of fancy, and had no practical recognition. It is true that monopolies in respect 
to certain commodities were known to have been granted by absolute monarchs, 
but they were not regarded as consistent with Anglo-Saxon ideas of government. 
The opposition to the Constitution came not from any apprehension of danger 
from the extent of power reserved to the States, but, on the other hand, entirely 
through fear of what might result from the exercise of the powers granted to the 

central government. While many believed that the liberty of the people 
*457 depended on the preservation of the rights * of the States, they had no 

thought that those States would extend their functions beyond their then 
recognized scope, or so as to imperil the life of the Nation. As well said by Chief 
Justice Nott, delivering the opinion of the Court of Claims in this case (39 C. 
Cl. 284) : 

“Moreover, at the time of the adoption of the Constitution there probably 
was not one person in the country who seriously contemplated the possibility 
of government, whether State or National, ever descending from its primitive 
plant of a body politic to take up the work of the individual or body corporate. 
The public suspicion associated government with patents of nobility, with an 
established church, with standing armies, and distrusted all governments. Even 
in the high intelligence of the convention there were men who trembled at the 
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power given to the President, who trembled at the power which the Senate might 
usurp, who feared that the life tenure of the judiciary might imperil the liberties 
of the people. Certain it is that if the possibility of a government usurping the 
ordinary business of individuals, driving them out of the market, and maintaining 
place and poWes by means of what peels have been called, in the heated invective 
of the time, ‘a legion of mercenaries,’ had been in the public mind, the Constitu- 
tion would not have been adopted, or an inhibition of such power would have 
been placed among Madison’s Amendments.” 

Looking, therefore, at the Constitution in the light of the condition sur- 
rounding at the time of its adoption, it is obvious that the framers in granting 
full power over license taxes to the National Government meant that that power 
should be complete, and never thought that the States by extending their func- 
tions could practically destroy it. 

If we look upon the Constitution in the light of the common law we are 
led to the same conclusion. All the avenues of trade were open to the individual. 
The Government did not attempt to exclude him from any. Whatever restraints 

were put upon him were mere police regulations to control his conduct in 
*458 the * business and not to exclude him therefrom. The Government was 

no competitor, nor did it assume to carry on any business which ordinarily 
is carried on by individuals. Indeed, every attempt at monopoly was odious in 
the eyes of the common law, and it mattered not how that monopoly arose, whether 
from grant of the sovereign or otherwise. The framers of the Constitution were 
not anticipating that a State would attempt to monopolize any business heretofore 
carried on by individuals. 

Further, it may be noticed that the tax is not imposed on any property be- 
longing to the State, but is a charge on a business before any profits are realized 
therefrom. In this it is not unlike the taxes sustained in United States v. Perkins, 
163 U. S. 625, and Snyder v. Bettman, 190 U. S. 249. In the former case a suc- 
cession tax of the State of New York was sustained, although the property 
charged therewith was bequeathed by will to the United States, the court holding 
that the latter acquired no property until after the state charges for transmission 
had been paid, saying (p. 629) : 

““This, therefore, is not a tax upon the property itself, but is merely the 
price exacted by the State for the privilege accorded in permitting property so 
situated to be transferred by will or by descent or distribution.’ ” 

In Snyder v. Bettman, the succession tax required by the laws of Congress 
was sustained, although the bequest was to the city of Springfield, Ohio. This is 
almost a converse to the Perkins case. It was held that while the power to regu- 
late inheritances and testamentary dispositions was one belonging to the State, and 
therefore subject to such conditions as the State might see fit to impose (as held 
in the Perkins case), yet the power to impose a succession tax was vested in 
Congress, that it could be exercised upon a bequest made to a municipality or a 
State, and was not to be considered as a tax upon the property bequeathed, the 
court saying (p. 254): 

“Having determined, then, that Congress has the power to tax successions; 

that the States have the same power, and that such power extends to be- 
*459 quests to the United States, it would * seem to follow logically that Con- 
gress has the same power to tax the transmission of property by legacy to 
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States, or their municipalities, and that the exercise of that power in neither case 
conflicts with the proposition that neither the Federal nor the state government 
can tax the property or agencies of the other, since, as repeatedly held, the taxes 
imposed are not upon property, but upon the right to succeed to property.” 

So here the charge is not,upon the property of the State, but upon the means 
by which that property is acquired, and before it is acquired. 

It is also worthy of remark that the cases in which the invalidity of a Fed- 
eral tax has been affirmed were those in which the tax was attempted to be levied 
upon property belonging to the State, or one of its municipalities, or was a 
charge upon the means and instrumentalities employed by the State, in the dis- 
charge of its ordinary functions as a government. 

In Veazie Bank v. Fenno, 8 Wall. 533, in which a National tax of ten per 
cent on the amount of notes of any person, state bank, or banking association, 
used for circulation, was sustained, the court thus stated the limits of the power 
of National taxation over state agencies (p. 547): 

“Tt may be admitted that the reserved rights of the States, such as the right 
to pass laws, to give effect to laws through executive action, to administer justice 
through the courts, and to employ all necessary agencies for legitimate purposes 
of state government, are not proper subjects of the taxing power of Congress.” 

In The Collector v. Day, 11 Wall 113, cited supra, in the argument in favor 
of the exemption of the salary of a state judge from National taxation, is this 
language (p. 125) : 

“Tt would seem to follow, as a reasonable, if not a necessary consequence, 
that the means and instrumentalities employed for carrying on the operations 
of their governments, for preserving their existence, and fulfilling the high and 

responsible duties assigned to them in the Constitution, should be left 
*460 free and unimpaired, should not be liable to be crippled, much less * de- 

feated by the taxing power of another government, which power acknowl- 
edges no limits but the will of the legislative body imposing the tax. And, more 
especially, those means and instrumentalities which are the creation of their sover- 
eign and reserved rights, one of which is the establishment of the judicial depart- 
ment, and the appointment of officers to administer their laws. Without this 
power, and the exercise of it, we risk nothing in saying that no one of the States 
under the form of government guaranteed by the Constitution could long pre- 
serve its existence.” 

In United States v. Railroad Company, 17 Wall. 322, an attempt was made 
to collect a tax on money due from a railroad company to the city of Baltimore. 
It was held that the city was a portion of the State in the exercise of a limited 
portion of the powers of the State, and the court said (p. 327): 

“The right of the States to administer their own affairs through their legis- 
lative, executive, and judicial departments, in their own manner through their 
own agencies, is conceded by the uniform decisions of this court and by the 
practice of the Federal Government from its organization. This carries with it 


an exemption of those agencies and instruments from the taxing power of the 
Federal Government.” 


And again (p. 332): 

“We admit the proposition of the counsel that the revenue must be muni- 
cipal in its nature to entitle it to the exemption claimed. Thus, if an individual 
should make the city of Baltimore his agent and trustee to receive funds, and to 
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distribute them in aid of science, literature, or the fine arts, or even for the re- 
lief of the destitute and infirm, it is quite possible that such revenues would be 
subject to taxation. The corporation would therein depart from its municipal 
character, and assume the position of a private trustee. It would occupy a place 
which an individual could occupy with equal propriety. It would not in that 
action be an auxiliary of the State, but of the individual creating the trust. There 
is nothing of a governmental character in such a position.” 
*461 * In Ambrosini v. United States, 187 U. S. 1, in which the Federal war 
revenue tax act, providing for stamp taxes on bonds, was held inapplicable 
to bonds required from licensees under the dram shop act of Illinois, the court 
declared (p. 8): 

“The question is whether the bonds were taken in the exercise of a function 
strictly belonging to the State and city in their ordinary governmental capacity, 
and we are of the opinion that they were, and that they were exempted as no 
more taxable than the licenses.” 

These decisions, while not controlling the question before us, indicate that 
the thought has been that the exemption of state agencies and instrumentalities 
from National taxation is limited to those which are of a strictly governmental 
character, and does not extend to those which are used by the State in the car- 
rying on of an ordinary private business. 

In this connection may be noticed the well-established distinction between 
the duties of a public character cast upon municipal corporations and those which 
relate to what may be considered their private business, and the different re- 
sponsibility resulting in case of negligence in respect to the discharge of those 
duties. The Supreme Court of Massachusetts, speaking by Mr. Justice Gray 
(afterwards an Associate Justice of this court), in Oliver v. Worcester, 102 
Massachusetts, 489, 499, 500, observed: 

“The distinction is well established between the responsibilities of towns 
and cities for acts done in their public capacity, in the discharge of duties im- 
posed upon them by the legislature for the public benefit, and for acts done in 
what may be called their private character, in the management of property or 
rights voluntarily held by them for their own immediate profit or advantage as 
a corporation, although inuring, of course, ultimately to the benefit of the public. 

“To render municipal corporations liable to private actions for omission 

or neglect to perform a corporate duty imposed by general law on all towns 
*462 and cities alike, and from the performance * of which they derive no com- 

pensation or benefit in their corporate capacity, an express statute is doubt- 
less necessary. i 

“But this rule does not exempt towns and cities from the liability to which 
‘other corporations are subject, for negligence in managing or dealing with prop- 
erty or rights held by them for their own advantage or emolument.” 

In Lloyd v. Mayor &c. of New York, 5 N. Y. 369, 374, the court said: 

“The corporation of the city of New York possesses two kinds of powers, 
one governmental and public, and, to the extent they are held and exercised, is 
clothed with sovereignty—the other private, and to the extent they are held and 
exercised, is a legal individual. The former are given and used for public pur- 
poses, the latter for private purposes. While in the exercise of the former, the 
corporation is a municipal government, and while in the exercise of the latter, is 
a corporate, legal individual.” 
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See also Maximilian v. Mayor, 62 N. Y. 160, 164; Brown v. Vinalhaven, 
65 Maine, 402; Mead v. City of New Haven, 40 Connecticut, 72; City of Peters- 
burg v. Applegarth’s Administrator, 28 Gratt. 321, 343; Eastman v. Meredith, 
36 N. H. 285; Western Saving Fund Society v. City of Philadelphia, 31 Pa. St. 
175. In this case it was held that a city supplying gas to the inhabitants acts as 
a private corporation, and is subject to the same liabilities and disabilities. In 
the opinion the court declared (p. 183): 

“Such contracts are not made by the municipal corporation, by virtue of its 
powers of local sovereignty, but in its capacity of a private corporation. The 
supply of gaslight is no more a duty of sovereignty than the supply of water. 
Both these objects may be accomplished through the agency of individuals or 
private corporations, and in very many instances they are accomplished by those 
means. If this power is granted to a borough or a city, it is a special private 

franchise, made as well for the private emolument and advantage of the 
*463 city as for the * public good. The whole investment is the private prop- 

erty of the city, as much so as the lands and houses belonging to it. Blend- 
ing the two powers in one grant, does not destroy the clear and well-settled dis- 
tinction, and the process of separation is not rendered impossible by the confusion. 
In separating them, regard must be had to the object of the legislature in con- 
ferring them. If granted for public purposes exclusively, they belong to the cor- 
porate body in its public, political, or municipal character. But if the grant was 
for purposes of private advantage and emolument, though the public may derive 
a common benefit therefrom, the corporation quoad hoc is to be regarded as a 
private company. It stands on the same footing as would any individual or body 
of persons, upon whom the like special franchises had been conferred.” 

See further a subsequent case between the same parties, in the same volume 
(pp. 185, 189): Bailey v. The Mayor &c., 3 Hill, 531; 1 Dillon, Mun. Corp., 4th 
ed., sec 66. 

Now, if it be well established, as these authorities say, that there is a clear 
distinction as respects responsibility for negligence between the powers granted 
to a corporation for governmental purposes and those in aid of private business, 
a like distinction may be recognized when we are asked to limit the full power 
of imposing excises granted to the National Government by an implied inability 
to impede or embarrass a State in the discharge of its functions. It is reasonable 
to hold that while the former may do nothing by taxation in any form to prevent 
the full discharge by the latter of its governmental functions, yet whenever a 
State engages ina business which is of a private nature that business is not 
withdrawn from the taxing power of the Nation. 

For these reasons we think that the license taxes charged by the Federal 
Government upon persons selling liquor is not invalidated by the fact that they 
are the agents of the State which has itself engaged in that business. 

The judgment of the Court of Claims is 


Affirmed. 


*464 * Mr. Justice WuirTE, with whom concur Mr. Justice PeckKHAM 
and Mr. Justice McKenna, dissenting. 


The delicacy of the question, the suggestion that, apart from constitutional 
limitations, the ruling made is, from an economic point of view, a just one, and 
the long and painstaking consideration which the court has given the case causes 


STATE OF SOUTH CAROLINA V. UNITED STATES 1459 


me to be reluctant to announce a dissent. This, however, is overborne by the con- 
viction that it is my duty to dissent and state my reasons. And this because the 
decision now made, as it is by me understood, overrules many cases, departs 
from a principle which has been recognized from the beginning. and, under the 
assumed necessity of protecting the taxing power of the Government of the 
United States, establishes a doctrine which in its potentiality strips the States 
of their lawful authority. It does more than this, since the theory upon which 
the case is decided also endows the States with a like power to divest the Gov- 
ernment of the United States of its lawful attributes. In other words, by the 
ruling and the reasoning sustaining it, the ancient landmarks are obliterated and 
the distinct powers belonging to both the National and state governments are re- 
ciprocally placed the one at the mercy of the other, so as to give to each the 
potency of destroying the other. 

The case is this: South Carolina has adopted a law by which no liquor is 
allowed to be brought into the State for sale or to be sold therein, except such 
liquor as may be bought by a board of officers appointed by state authority, which 
liquor is sold by state agents appointed for that purpose under regulations pre- 
scribed by the statute. The question is, whether these agents of the State, for 
the act of selling liquor belonging to the State, as agents of the State, under 
the authority of the State, can be subjected to a license for carrying on the liquor 
business, levied by the internal revenue laws of the United States. 

That the State, under its police authority, had the right to absolutely pro- 

hibit the sale of liquor, or to subject it to such regulations as it deemed 
*465 proper, is elementary. So far-reaching * is that authority that a State may 

direct the destruction of liquor held contrary to law, without paying the 
value thereof, and without thereby violating the constitutional safeguards as to the 
taking of property. Mugler v. Kansas, 123 U.S. 623. True, by the operation of 
the commerce clause of the Constitution, the absolute authority of the State does 
not extend to prohibiting the sale in original packages of liquor brought in from 
other States. Leisy v. Hardin, 135 U. S. 100. But that limitation no longer ap- 
plies, since Congress has, by express legislation, permitted the power of the States 
to attach to all liquor shipped into one State from another, at once on its arrival, 
before sale in the original packages, as fully as if it had been manufactured 
within the State. And the validity of the statute referred to has been upheld 
by the court in reiterated rulings. In re Rahrer, 140 U. S. 545, 562; Rhodes v. 
Iowa, 170 U. S: 412; Vance v. W. A. Vandercook Co. No. 1, 170 U. S. 438; 
American Express Co. v. Iowa, 196 U. S. 133; Adams Express Co. v. Iowa, 196 
U.S. 147; Pabst Brewing Co. v. Crenshaw, 198 U. S. 17. Indeed, one ot these 
cases—the Vandercook case—involved the question whether the act of South 
Carolina, providing for the purchase and sale of liquor belonging to the State, 
as above stated, was repugnant to the Constitution of the United States, and the 
validity of the act in this particular was upheld by the court, because of the 
police power of the State and because of the provisions of the act of Congress 
limiting the effect of the interstate commerce clause as to liquor as already men- 
tioned. 

It is not necessary to trace the want of authority of the United States to im- 
pose a license exaction on the agents of the State to an express provision of the 
Constitution, since the court has constantly held that the absence of authority in 
the Government of the United States to tax or burden the agencies or instru- 
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mentalities of a state government, and the like want of authority on the part of 

the States to tax the agencies or instrumentalities of the National Government, 
results from the dual system of government which the Constitution created, 

*466 *and that the continuance in force of such a prohibition is absolutely es- 
sential to the preservation of both governments. 

It would be superfluous to review in detail the many cases decided on the 
subject, but in the endeavor to bring the settled doctrine clearly to the mind, I 
refer to the most salient of the cases. 

In McCulloch v. Maryland (1819), 4 Wheat. 316, and Osborn v. Bank of the 
United States (1824), 9 Wheat. 738, it was held that a State could not impose 
a tax on the operations of the Bank of the United States or any of its branches. 
In Weston v. City Council of Charleston (1829), 2 Pet. 449, Bank of Commerce 
v. New York (1862), 2 Black, 620, Bank Tax Case (1865), 2 Wall. 200, and 
Banks v. Mayor (1869), 7 Wall. 16, it was decided that a State was without 
power to tax stock or bonds issued by the United States for loans made to it, 
when held by an individual or by a corporation. In Dobbins v. Commissioners 
of Erie County (1842), 16 Pet. 435, it was decided that a State might not tax 
the compensation of an officer of the United States. And, in Van Brocklin v. 
Tennessee (1886), 117 U. S. 151, and cases cited on pages 167 et seq., it was held 
that a State might not impose a tax on any property of the United States, includ- 
ing real estate of which the United States had become the owner as the result of 
a sale to enforce the payment of direct taxes previously levied by the United 
States. 

Conversely, the adjudications concerning the want of power in the United 
States to tax the States are of a like scope. In The Collector v. Day (1870), 11 
Wall. 113, 127, it was decided that Congress could not impose a tax upon the 
salary of a judicial officer of a State. In United States v. Railroad Co. (1872), 
17 Wall. 322, it was held that the United States might not impose a tax upon the 
property and revenues of a municipal corporation. Two members of the court 
dissented (p. 334), on the ground “that the private property owned by a munic- 
ipal corporation, and held merely as private property in a proprietary right, 

and used merely in a commercial sense for the income, gains, and profits,” 
*467 was “taxable just the same as * property owned by an individual, or any 

other corporation.” In Van Brocklin v. Tennessee, supra, where, as we 
have seen, it was held that the State of Tennessee could not tax real property 
within its borders while held by the United States as proprietor, in reviewing the 
ruling made in United States v. Railroad Co., the court said (p. 178): 

“This court, in United States v. Railroad Co., 17 Wall. 322, held that a munic- 
ipal corporation within a State could not be taxed by the United States on the 
dividends or interest of stock or bonds held by it in a railroad or canal company, 
because the municipal corporation was a representative of the State created by 
the State to exercise a limited portion of its powers of government, and therefore 
its revenues, like those of the State itself, were not taxable by the United States. 
The revenues thus adjudged to be exempt from Federal taxation were not them- 
selves appropriated to any specific public use, nor derived from property held by 
the State or by the municipal corporation for any specific public use, but were part 
of the general income of that corporation, held for the public use in no other 
sense than all property and income, belonging to it in its municipal character, 
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must be so held. The reasons for exempting all the property and income of a 
State, or of a municipal corporation, which is a political division of a State, from 
Federal taxation, equally require the exemption of all the property and income 
of the National Government from state taxation.” 

In Mercantile Bank v. New York (1887), 121 U.S. 138, 162, it was decided 
that the United States might not tax bonds issued bya State or one of its munic- 
ipal bodies under its authority and held by private corporations. In Pollock v. 
Farmers’ Loan and Trust Company—the income tax case—(1894), 157 U. S. 
429, although much difference of opinion was manifested in the court as to some 
of the questions involved, as to one, that is, the lack of authority in the United 

States to include in the amount of income subject to taxation by the United 
*468 States money derived from interest on municipal bonds, * the court was 

unanimous. The opinion, in reviewing the subject and citing approvingly 
The Collector v. Day, United States v. Railroad Co., the Van Brocklin case and 
the Mercantile Bank case, said (p. 584): 

“As the States cannot tax the powers, the operations, or the property of 
the United States, nor the means which they employ to carry their powers into 
execution, so it has been held that the United States have no power under the 
Constitution to tax either the instrumentalities or the property of a State.” 

And, lastly, in Ambrosini v. The United States (1902), 187 U. S. 1, it was 
held that Congress could not impose a stamp tax upon a bond which the state law 
required to be given as a prerequisite to the right to sell liquor. 

Is the ruling now made reconcilable with the cases just referred to? In 
other words, is it consistent with the theory of the Constitution as interpreted 
from the beginning? In order to give the reasons which convince me that it is 
not, let me review the contentions which are relied upon to support the ruling. 

1. It is urged that as the State of South Carolina derives revenue from the 
sale, by the agents of the State, of the liquor belonging to the State, therefore 
the United States has also the right to derive a revenue from that source. If by 
this contention it is intended to suggest that the South Carolina law was not 
passed in the exercise of the police power of that State, and must be treated as a 
revenue law from the mere fact that some revenue results from the operation of 
the law, the unsoundness of the proposition is demonstrated by the previous cases. 
In Vandercook Co., No. 1, supra, that identical proposition was urged, and was 
decided to be without merit ; and the same doctrine was reiterated in the cases of 
American Express Company v. Iowa, 196 U.S. 133; Adams Express v. Iowa, 196 
U. S. 147, and Pabst Brewing Co. v. Crenshaw, 198 U.S. 17. If the contention 

be that wherever, by the exertion of state power upon persons or things, a 
_ *469 revenue is produced, * there must be a corresponding right on the part of 

the Government of the United States to reap revenue by burdening the like 
person or thing, even although in so doing a state agency or instrumentality is 
taxed, the unsoundness of the proposition and its conflict with the previous cases 
becomes yet more apparent. One of the foundations upon which the doctrine 
rests, denying the power of the governments, State or National, to burden the 
instrumentalities or agencies of each other, is that if such burdening be permitted 
it might result in crippling the revenues of the Government, upon whose agency 
or instrumentality the tax was placed. Was this not the ground upon which the 
earlier cases were placed, and was it not specifically declared to be the founda- 
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tion of the ruling made in the income tax case—Pollock v. The Farmers’ Loan 
& Trust Co., supra? The contention that because one government may have 
derived income from the exertion of its authority, therefore the other govern- 
ment has a right to do likewise, even if the agencies of the other government be 
thereby taxed, reduces itself to this: That the power to burden arises from the 
very condition which prevents the power from existing. If pushed to its logical 
conclusion, the far-reaching result of the proposition that wherever revenue is 
derived from an act by one government, therefore the other may burden the 
agent or instrumentality of the other may be readily illustrated. Take the Na- 
tional Government. If in the exercise of its ample authority to establish national 
banks a tax is imposed on such banks and a revenue derived, do the States 
thereby become entitled, without the consent of Congress, to tax banks? Take 
the Post Office Department. If by the carrying of the mails revenue is derived 
by the Government of the United States, are the States from that fact entitled to 
tax the instrumentalities employed by the Post Office Department? Take the 
ocean transport service of the United States. If under given circumstances a 
charge is made for transportation, and hence a revenue is earned, may the States 
cripple that service by taxation? It is no answer to the demonstration 

*470 * which results from these illustrations to say that the cases concern purely 
governmental functions of the United States, and, therefore, the States 
cannot tax the exercise of such functions. May I ask are these functions on the 
part of the United States any more governmental than is the power of the govern- 
ment of South Carolina to absolutely control at will the liquor traffic in that State? 
2. It is implied that necessity demands the recognition of the right of the 
Government of the United States to tax the state agencies in question because 
the principle, by which alone such power on the part of the United States can be 
denied, will inevitably result in giving the States authority to destroy the Gov- 
ernment of the United States by adopting peculiar methods of dealing with var- 
ious classes of persons or property. Thus, it is said, the state governments may 
acquire all farms within their borders and thus deprive the United States of its 
power to impose a direct tax on land. That a State may import property from 
foreign countries and be exempt from import duty and undersell those who pay 
duty and render the collection of any import tax from others by the United 
States impossible. But these extreme illustrations amount simply to saying that it 
is possible for the imagination to foreshadow conditions which, did they arise, 
would impair the government created by the Constitution, and because such con- 
jectures may be indulged in, the limitations created by the Constitution for the 
purpose of preserving both the state and National Governments are to be disre- 
garded. In other words, that the government created by the Constitution must now 
be destroyed, because it is possible to suggest conditions which, if they arise, would 
in the future produce a like result. But the weakness of the illustration as ap- 
plied to this case is apparent. They have no relation to this case, since it is not 
denied that as to liquor the State has absolute power, and may prohibit the sale 
of all liquor and thus prevent the United States from deriving revenue 

*471 from that source. Again, therefore, when the true relation * of the argu- 
ment to the case in hand is seen, it reduces itself to a complete contradic- 

tion, viz., a State may by prohibition prevent the United States from reaping 
revenue from the liquor traffic, but any other state regulation by which such result 
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is accomplished may be prevented by the United States, because thereby the State 
has done indirectly only that which the State had the lawful power directly to do. 

3. It is urged that the liquor in this case was owned by South Carolina, and 
in selling it the State was merely acting as a proprietor, and therefore the tax 
on the state agents is lawful. But here again the argument overlooks the abso- 
lute power possessed by the State concerning the liquor traffic, and the conse- 
quent right of the State in the exercise of its governmental functions to adopt 
such methods and instrumentalities as might be deemed best for the control of 
the traffic. Besides, the proposition is directly repugnant to the previous decisions 
of this court. Can anything be plainer than that the contention is directly 
antagonistic to the ruling made in United States v. Railroad Co., supra, which 
ruling was expressly approved in the subsequent cases, especially in the income 
tax case? Was not the United States the proprietor of the land in Tennessee, 
which it was held in the Van Brocklin case the State of Tennessee had no power 
to tax? Conceding, for the sake of argument only, that the doctrine announced 
in the previous cases should be qualified, certainly such qualification would be 
wholly unreasonable if it did not propose to take in view the absolute and para- 
mount nature of the governmental function under which the property or agency 
which it was proposed to tax was held or exercised. Reference is made to cases 
in state courts concerning the lability of municipal corporations to suits for 
negligence. I cannot see their appositeness to the issue here involved. Besides, 
the doctrine expounded in the line of cases referred to, if doctrine can be de- 
duced from the confusion and contradiction which exists among the cases, has 

never received the approval of this court. On the contrary, the rulings of 
*472 this court point the other way. * Barnes v. District of Columbia, 91 U. S. 

540; Workman v. New York, 179 U.S. 552, 574. But grant that the rule 
applied by some state courts, in order to determine when a municipal corporation 
may be sued for a negligent act, has relation to this case, my mind sees no possi- 
bility of holding that the State of South Carolina, when by the law in question it 
provided for the purchase and sale of liquor by its own agents, was not exercising 
a purely governmental function, in view of the absolute power of that State over 
that subject, and, moreover, in view of the act of Congress making such power 
complete and efficacious, even as to original packages of liquor before sale. 

4. It is not, of course, by me denied that however varying may be the condi- 
tions to which the Constitution is applied, that instrument means to-day what it 
did at the time of its adoption; but I cannot give my assent to the doctrine that 
a limitation, which it has been decided over and over again arises from the very 
nature of the Constitution, is not to be enforced in a given condition to which 
the Constitution applies, because it does not appear that the framers could have 
contemplated that such conditions might be evolved in the course of the develop- 
ment of our constitutional institutions. To me it seems that no proposition could 
be more absolutely destructive of constitutional government. 

Being of opinion that the State of South Carolina had complete and abso- 
lute power over the liquor traffic, and could exert, in dealing with that subject, 
such methods and instrumentalities as were deemed best, and that the United 
States was without authority to tax the agencies which the State called into 
being for the purpose of dealing with the liquor traffic, I, therefore dissent, and 
am authorized to say that Mr. Justice PEcKHAM and Mr. Justice McKENNA 
concur. 
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State of Missouri v. State of Illinois and the Sanitary District of Chicago. 
Supreme Court of the United States, 1906. 


[200 United States, 496.] 


Missouri filed its bill in this court to enjoin Illinois and the Sanitary District of Chicago 
from discharging sewage through an artificial channel connecting Lake Michigan with 
the Desplaines River, a tributary of the Illinois, the latter of which empties into the 
Mississippi River above St. Louis, claiming that such sewage so polluted the water of 
the Mississippi as to render it unfit to drink and productive of typhoid fever and other 
diseases. Illinois denied the jurisdiction of this court, and the allegations of the bill, 
and alleged that if the conditions complained of at St. Louis existed they resulted from 
discharge of sewage into the Mississippi by cities of Missouri and from other causes for 
which Illinois was not responsible. A demurrer was overruled, with leave to answer, 
180 U. S. 208; after answer and taking of proof including much expert testimony as to 
effect of sewage on water and health, held, that: 

This court has jurisdiction and authority to deal with a question of this nature between two 
States, which, if it arose between two independent sovereignties, might lead to war. 

In such a case, while this court can not take the place of a legislature it must determine 
whether there is any principle of law, and if any what, on which the plaintiff State can 
recover. 

Every matter which would be cognizable in equity if between private citizens in the same 
jurisdiction would not warrant this court in interfering if such matter arose between 
States; this court should only intervene to enjoin the action of one State at the instance 
of another when the case is of serious magnitude, clearly and fully proved; and in such 
a case only such principles should be applied as this court is prepared deliberately to 
maintain. 

While a State may have relief in this court against another State to prevent it from dis- 
charging sewage through an artificial channel into, and thereby polluting the waters 
of, a river flowing through both States and on which the complainant State relies for 
water supply, if the alleged facts as to such pollution are not fully proved, and it also 
appears that such pollution might result from the discharge of sewage by cities of the 
complainant State into the same river the bill should be dismissed,—but in this case 
without prejudice. 

The reason on which Prescription for a public nuisance is denied or granted to individuals 
against the sovereign power to which he is subject have no application to an independent 
state; but it would be contradicting a fundamental principle of human nature not to 
allow effect to the lapse of time. The fixing of a definite time, however, is usually for 

the legislature and not for the courts. 

*497 * The mere fact that the drainage canal, constructed by authority of Illinois and also 
under authority of an act of Congress, brought water from the Lake Michigan watershed 
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THE facts, which involved the right of the defendants to discharge the sew- 
age of Chicago through an artificial channel into the Desplaines River which emp- 
ties into a tributary of the Mississippi River, are stated in the opinion of the 
court. 
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The substantial purpose of the complaint is to subject the construction and 
operation of the drainage channel from the Chicago River at Chicago, south- 
westwardly to the Desplaines River at Lockport, a point immediately above Joliet, 
to the court’s supervision, upon the charge that the method of construction 
and operation creates and constitutes a continuing nuisance, dangerous to the 
health of the people of Missouri; and which if not restrained, results in the daily 
transportation, by artificial means, and through an unnatural channel, of large 
quantities of undefecated sewage, and of accumulated deposits in the harbor of 
Chicago, and in the bed of the Illinois River, which poison the water supply of 
the inhabitants of Missouri and injuriously affect that portion of the Mississippi 
River which lies within complainant’s jurisdiction. 

No attack is made upon the canal or artificial channel as an unlawful struc- 
ture, nor is any attempt made to prevent its use as a waterway. Complainant 
seeks relief against the pouring of undefecated and unpurified sewage and filth 
through it by the artificial arrangements into the Mississippi River to the detri- 
ment of complainant and its inhabitants. 

For the original bill see 180 U. S. 208, where defendants’ demurrer was 

overruled. 
*498 * The population of Chicago is about 2,000,000 and by its addition to 
the Mississippi watershed the urban population sewering into that river has 
been increased by seventy-five per cent. Lake Michigan is the natural basin for 
the sewage of Chicago. The expert evidence in this case shows that more polluting 
and infectious material is now contained in the water than prior tc the opening 
of the canal. 

According to the science of bacteriology, it is practically impossible to dis- 
cover in a contaminated water the disease producing organisms, so small are the 
organisms and so delicate the test to be made. It has, however, been observed, 
that where large quantities of bacilli coli communis have been found, it is a con- 
clusive indication that the water is sewage polluted and, therefore, infected with 
disease producing organisms. The number of bacteria is important if the source 
of the polluting matter is known. However, bacteriologists when applying the 
science to the sanitary observations of water, disregard largely the number of bac- 
teria and depend mostly upon the character of the pathogenic organisms found. 

Typhoid bacilli, the most dangerous perhaps of any of the water borne dis- 
eases, has never been discovered in the waters of a running stream, save as to two 
or three reported instances, and from the present conditions of the science, their 
discovery is not a practical proposition. So it may be said that from the stand- 
point of bacteriology and chemistry as applied to sanitary observations, there is 
no direct means of proving the absolute presence of pathogenic bacteria in water. 
A water supply may be chemically without fault and yet contain many living 
disease producing organisms. : 

_ The effect of the sewage of Chicago upon the waters of the Mississippi 
River at the mouth of the Illinois has been such as if a large and populous city 
had been established on January 17, 1900, upon the banks of the Mississippi 

River discharging its sewage into the waters of that river. The chemical analysis 
hs Oe ree ie shee in the Illinois River at Grafton contains more in 

l, an material liable to * contain infection, than it did 

prior to the opening of the drainage canal. It also discloses that the waters 

of the Mississippi River above Grafton and the Missouri River are freer from 

contaminating and infectious matter than the waters of the Illinois. This, of 

course, is but a natural condition. The sewage of two millions of people could 
not have the effect of improving conditions at any point on the Illinois River. 

As soon as the canal was opened the death rate from typhoid in St. Louis 
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started upward and has continued on the increase ever since. Typhoid mortality 
per 100,000 population in St. Louis for the years 1900, 1901, 1902 and 1903 in- 
creased 77.7 per cent over the typhoid mortality per 100,000 population in 1896, 
1897, 1898 and 1899. This enormous increase occurred with no change in the 
manner of treating the water. The increase has been gradual, both in winter and 
summer seasons, with no relaxation in the least except that the percentage of 
increase has been greater in the winter seasons than during the summer months. 
All parts of the city where the public water supply has been used have alike suf- 
fered. No local epidemic has occurred; in fact, nothing has been chserved, after 
a very searching investigation, that can in any way be charged with the cause of 
the increase save the discharge of the sewage of Chicago into the canal in question 
and hastening its flow to St. Louis by means of the Illinois River. 

The evidence discloses the germs of tetanus (lock jaw) and anthrax to have 
been discovered in the waters of the Illinois River since the opening of the canal 
at Chicago. 

The enormous increase in deaths and cases of typhoid in St. Louis caused 
by the discharge of sewage from the city of Chicago into the Mississippi has been 
a source of financial loss to complainant. It has been truthfully said that “The 
average city of 100,000 wastes perhaps half a million dollars per year on the 
luxury of having it.” Not only is it a long, tedious and grave illness, often 
leaving life-long disabilities in its wake, but it is also one of the most expensive 

of ailments. 
*500 Counting each death in the city of St. Louis caused by the * sewage 

from Chicago as having a value of $5,000, the loss to complainant is no 
small matter. While if we take into consideration the cost and expense of treat- 
ing and nursing those cases wherein a recovery is had, together with the loss of 
labor while ill, the loss to the community reached a total of many hundred thou- 
sands of dollars per annum. This is the financial loss. The sorrows of death, 
pains of sickness and mental distress cannot, from the standpoint of humanity, be 
measured in dollars and cents. 

The population residing upon the natural watershed of the Illinois River 
brands it as more heavily infected than that of either the Mississippi or the Mis- 
souri. Physical and atmospherical conditions also must not be overiooked. 

The population upon the watershed of the Mississippi River has already 
burdened it with an immense sewage disposal which burden will become greater 
as population increases. Much trouble will soon arise in this connection, making 
it impossible to secure suitable water without very expensive treatment and im- 
provement plants. The discharge of the sewage from Chicago into the drainage 
basin of the Mississippi has not only hastened that condition, but if not restrained, 
will compel St. Louis to spend many million dollars in the construction of a filter 
plant in order to force its typhoid mortality back to conditions similar to 1896, 
1897, 1898 and 1899. The danger and damage to complainant, the menace to its 
welfare, the loss of its reputation as a city of comparatively low typhoid mortality 
and the impediment to its financial and industrial growth caused by the injury 
sustained and the constantly increasing embarrassing conditions manifestly con- 
vict defendants of the injuries complained of, and unquestionably warrant the 
decree prayed for in this case. 

_ Much might be said of what may be expected in the future, as shown by the 
evidence in the case, if present conditions are permitted to become permanent. 
. Ere long we may depend on Chicago having a population of more than 
*501 5,000,000. That city will then, to speak, be brought nearer to St. Louis, * in 

so far as its contaminating effect upon the water supply is concerned. The 
volume of the water passing through the canal will be necessarily increased, thus 
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hastening the flow down the river. It is not necessary, however, to look to future 
developments for grounds of relief, the existing conditions are amply sufficient. 

The expert testimony of eminent scientists, chemists and bacteriologists 
shows that the principal water-borne diseases may be designated as cholera, ty- 
phoid, dysentery, anthrax and tetanus, and the result produced by bacill coli 
communis when injected under the skin of a human being, or when lodged in the 
appendix producing appendicitis. Typhoid fever or bacilli typhosis is a common 
water-borne disease in this country. It is caused by crude sewage being discharged 
into the water supply. This fact is demonstrated by the effect of the establish- 
ment of filtration plants for the purpose of treating the water supplicd for the 
cities of Hamburg, Germany; London, England, and Berlin, Germany, and a 
number of large cities in this country. 

That typhoid, cholera, dysentery, anthrax and tetanus are water-borne dis- 
eases was conceded by all witnesses. In fact sanitary science has come to realize 
with absolute assurance that the diseases above mentioned as a general thing are 
caused by inferior water, or water which has been subjected to sewage pollution. 

While it is practically impossible to discover or detect the physical presence 
of bacilli in running water, save or except as to bacilli coli communis, which are 
found in abundance in all streams in which sewage is emptied, all persons hav- 
ing knowledge of sanitary science, have settled beyond question that the diseases 
above mentioned are as a general proposition more readily communicated by 
means of inferior water supplied than in any other way. 

In the examinations of the water of the Illinois River bacillus of tetanus 

and of anthrax was discovered in the water of that river. This is con- 
*502 nection with bacilli coli communis, * which is very prevalent in the water 

of the Illinois, as shown by all the testimony in the case, constitutes prac- 
tically the total results of the discoveries of the pathogenic bacillus in the waters 
of the rivers in question during this entire investigation. 

A riparian population has the right to the use of a stream for drinking and 
other domestic uses in its natural state. 

Where discharges of sewage render the water of a stream impure or infec- 
tious, the injured have a right to ask and obtain relief through the power of the 
courts. 

Although those residing upon the stream have the right to cast their waste 
into the stream so long as it does not substantially interfere with the convenience, 
health and comfort or the business interests of those residing on the river below, 
yet, such right does not extend to those residing upon another watershed so as to 
permit such discharges or deposits by artificial means into the stream draining 
a different watershed. 

When discharges have such effect as to render the conditions dangerous and 
unsanitary, the right to maintain such nuisance cannot become permanent by pre- 
scription. 

__ The fact that others contribute to the injury constitutes no excuse or justifi- 
cation for the one charged to continue in the same. 
The fact that riparian owners are allowed to discharge their waste and refuse 
into a stream so long as it does not create a substantial injury to those lower 
down, is merely a privilege even to the law of convenience and putlic policy. It 
is not a substantial vested right incapable of defeat. 

While the privilege of depositing waste into a river by riparian owners so 
long as no damage or substantial injury is experienced by those living lower 
down may be recognized on grounds of public policy and the general law of con- 
venience and necessity of the people, it does not necessarily license others than 
riparian owners to discharge waste into the stream and that too, regardless of 
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whether it be a substantial interference with those below the point of discharge or 
not. 

*503 * Complainant has been materially and irreparably injured on account 
of the conduct of defendant in the operation of the artificial channel from 

Lake Michigan to the Desplaines River, and the discharge of the raw sewage into 

the channel and thence into the Mississippi River, defendants having no right in 

law to convey the sewage and infectious material of more than two millions of 

people from one watershed to people living upon another watershed. 

Germs of infectious diseases are shown to pass from Chicago to St. Louis, and 
greatly injure the water of the Mississippi at St. Louis, and at all points on the 
Missouri shore below the mouth of the Illinois River. 

The waters of the Mississippi are shown to be more heavily burdened with 
disease organisms and infectious material since the opening of the canal, January 
17, 1900, than prior to that time, such increased infection being due to the dis- 
charge of the sewage at Chicago into the canal. 

The typhoid mortality at St. Louis, on account of defendants’ action, has in- 
creased annually 77.7 per cent for the period of four years since the establishment 
of the nuisance as compared with the four years immediately prior thereto, such 
increase of typhoid mortality being due to said nuisance. 

Valuing each life to the extent of the annual increase of at least 80 deaths 
per annum for the four years at $5,000, and the loss of labor, cost of treating 
and nursing the additional or increased cases amounting to 1,200 (deaths 
multiplied by 15), occurring annually, calculated on the basis of $10 per day for 
loss of labor, medical treatment and nursing, it will be observed that the damage 
of complainant is of no trivial amount. 

From the standpoint of humanity and taking into consideration mental and 
physical suffering, permanent disabilities and all of the disagreeable elements 
entering into conditions and circumstances which produce death, and taking also 
into consideration the fact that no one community should attempt to relieve itself 

from sufferings of sickness and death at the expense of a neighboring com- 
*504 munity, the right and justice of this * litigation instituted, on behalf of 
complainant against defendant, is apparent. 

The injury inflicted upon complainant is actual, substantial, continuous, im- 
mediate and irreparable. 

In the presentation of the case upon the demurrer tothe court, a full line 
of authorities was submitted upon complainant’s right to institute this proceeding, 
entitling it to judgment if the facts set forth in the petition be established, and 
showing complainant’s right to join both parties defendant in action. The 
position assumed by complainant was upheld, both as to the jurisdictional question 
and its right to the relief sought. 180 U.S. 208. 

_The undisputed evidence shows that disease-producing organisms or patho- 
genic bacteria are discharged from the sewers of'a city into the drainage basin 
and when carried away by the running stream remain in the stream throughout 
the life of the germ or organism, unless they be sooner introduced into some 
human system. In this way certain diseases are communicated from one indi- 
vidual to another. As the population of a city upon a watershed increases, the 
relative number of pathogenic bacteria discharged into the river upon which the 
city is situated increases, and thus the water of that river is being continually 
increased in contamination. 

The inhabitants of a large and populous city have the right to use the water 
of the stream upon which the city is situated in its natural condition, free from 
infectious material deposited into it at points above. If the discharge of infec- 
tious sewage and filth in the stream renders the water dangerous and harmful 
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to the people living below, such municipality or person creating the nuisance and 
causing the danger or damage may be enjoined from continuing the infectious dis- 
charges. 30 Am. & Eng. Ency. of Law, 2d ed., 378; Indianapolis Waterworks 
Co. v. Strawboard Co., 57 Fed. Rep. 1000; Trevett v. Prison Association, 98 Vir- 
ginia, 352; Attorney General v. Birmingham, 4 Kay & J. 528. 
*505 The right of a city to pour into a river surface drainage * does not 
include the right to mix with that drainage filthy and noxious substances in 
such quantities that the river cannot dilute them nor safely carry them off without 
injury to the property of others. The latter act is, in effect, an appropriation of 
the bed of the river as an open sewer to carry such substances to the property of 
the lower proprietor and is an invasion of his property rights. Platt v. Water- 
bury, 77 Am. St. Rep. 335; Wood on Nuisances, 3d ed., §§ 427, 579. 

" Where there are several contributing causes to the polluticn and infection 
of a water course, one cannot escape liability for those living below and using 
the waters for domestic purposes, because of such pollution by themselves. 
Eliminating from the case the fact that Chicago is situated upon the natural 
watershed of Lake Michigan while complainant is situated upon the natural 
watershed of the Mississippi, and even though it be assumed that the same rights 
with reference to the disposal of its sewerage belong to Chicago as to any other 
city upon the natural watershed of the Illinois River, it cannot be claimed by the 
defendants that they have the right to pollute the waters of the Mississippi be- 
cause there are other cities situated upon its watershed which contribute to the 
pollution after or before the water reaches the Mississippi at Grafton. Crossley 
v. Lightowler, L. R. 2 Ch. 478; Tennessee Coal and Iron Co. v. Hamilton, 100 
Alabama, 252; Watson v. New Milford, 77 Am. St. Rep. 345; Am. and Eng. 
Ency. of Law, 383; Hill v. Smith, 32 California, 177; Little Schuylkill Navigation 
Co. v. Richard, 98 Am. Dec. 211; Ferguson v. Firmenich Manufacturing Co., 
77 Towa, 579. 

The fact that Peoria, Pekin, Havana, LaSalle, Beardstown and Joliet sewer 
into the Illinois River, does not constitute the right of defendants to likewise 
discharge the sewerage from the city of Chicago into the Illinois River. Noland 
v. New Britain, 69 Connecticut, 668; Wheeler v. Fisher Oil Co., 9 Ohio Dec. 294; 
Jackman v. Arlington Mills, 137 Massachusetts, 277; Morgan v. Danbury, 67 

Connecticut, 484; Fahnestock v. Feldner, 56 Atl. Rep. 785. 
*506 * The right to continue a public nuisance cannot be acquired by pre- 

scription. The fact that the Illinois and Michigan Canal was constructed 
many years ago for the purpose of aiding navigation, and since 1871 has been used 
for the purpose of partially carrying off the discharges from the stock yards in 
the southern part of the city of Chicago, and the fact that this canal enters the 
Illinois River at Peru, does not constitute a right by prescription upon the part of 
defendants to construct the main drainage canal in question, and operate it in the 
manner as charged in the bill. 

_ The construction of the artificial channel and the discharge of Lake Michigan 
through it has changed conditions entirely in comparison with those which ex- 
isted prior thereto. So that the fact that a certain portion of the sewage of 
Chicago was discharged through the Illinois and Michigan canal prior to January, 
1900, does not bestow upon defendants the right either to continue therein or to 
construct a larger channel capable of producing, and which does produce, ir- 
reparable injury to complainant. 

There can be no prescription for a public nuisance, and no length of enjoy- 
ment can legalize the continuance of a nuisance destructive to the health of the 
surrounding community. Wright & Rice, v. Moore, 38 Alabama, 598: Goldsmid 
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v. Commissioners, 1 Law. Rep. 167; Mills v. Hall, 9 Wend. 416; Attorney Gen- 
eral v. Copper Co., 152 Massachusetts, 452. 

No length of time will legalize a nuisance. The reason of the rule to which 
these cases refer is, that criminality can gain no toleration in the law. The cre- 
ation and maintenance of a public nuisance is punishable criminally; hence the 
element of criminality, which characterizes the act of creating it. should prevent 
the acquisition of a right to maintain it. Commonwealth v. Upton, 6 Gray, 473; 
Morton v. Moore, 15 Gray, 573; New Salem v. Eagle Mill, 138 Massachusetts, 
8; State v. Rankin, 3 S. Car. 448; 1 Chitty on Criminal Law, 169; Stoughton v. 

Baker, 4 Massachusetts, 522. 
*507 Although water may be permitted to run along its natural * course 
and the fiow in its natural course may be to some extent hastened, there is, 
however, no right in law to hasten the flow or impose an additional volume by 
entering upon the servient estate using artificial channel for drainage purposes, 
thereby increasing the drainage area and thereby burdening the drainage facilities. 
2 Farnham on Water and Water Rights, 1052; Ward v. Peck, 49 N. J. L. 42. 

Such an act is a trespass which may be resisted by the injured party, and 
for that purpose, ali the machinery of law is at his service. Faruham, 487. 

Riparian owners are entitled to the usual and natural flow of water in the 
stream without material interference. 

No one has the right to increase the volume or hasten the flow of a stream 
against the will and wish of lower riparian owners especially when damages or 
injury are likely to result. Farnham on Water, 487, 1052; Ward v. Peck, 49 
N. J. L. 42; Water Co. v. Bigelow, 60 N. J. L. 201; Wood on Nuisances, 499; 
Merritt v. Parker, 1 Coxe, 460; Tillotson v. Smith, 32 N. H. 490; Gerrish v. 
Manufacturing Co., 30 N. H. 478; Plattsworth Co. v. Smith, 57 Nebraska, 579. 

For this precise case of turning a stream from its natural channel and forc- 
ing it to run in the channel of another stream, see Merritt v. Parker, 1 Coxe, 460, 
cited in Angell on Watercourses, 335; the French law is fully discussed in Par- 
dessus and Servitudes, §§ 82, 85, 88. If a man’s land is materially damaged by 
water thrown upon it by reason of the acts of another, it can make no difference 
what the source of the water may be; whether it be backwater, or the flowage 
of the same, or the water of another stream. The wrong consists in turning any 
water upon the land which does not naturally flow in that place: and it can make 
no difference if the water wrongfully turned upon a man’s land against his will 
flows in the channel of an ancient stream, or in a-course where no water flowed 
before, if similar damage results. Howell v. McCoy, 3 Rawle, 256; Bealey v. 

Shaw, 6 East Rep. 213, Ellenborough, C. J.; Mason v. Hill, 3 Barn & Adol. 
*508 304, Tenterden, * C. J.; King v. Tiffany, 9 Connecticut, 162; 3 Kent’s. 

Com. 439. 
_ _ It is a long established principle of the common law that wherever any act 
injures another’s right, and would be evidence in future in favor of the wrong- 
doer, an action may be maintained for an invasion of the right without proof of 
any specific injury. Mellor v. Spateman, 1 Wms. Saund. 346, note 2; Woodman 
v. Tufts, 9 N. H. 91; Snow v. Cowles, 22 N. H. 302; Cowles v. Kidder, 24 N. H. 
379; Bassett v. Salisbury Mfg. Co., 28 N. H. 455. See also Evans v. Merri- 
weather, 38 Am. Dec. 106; Ten Eyck v. Delaware Canal Co., 32 Am. Dec. 232; 
Miller v. Miller, 39 Am. Dec. 544; Norton v. Valentine, 39 Am. Dec. 220: Elliott 
v. Fitzbury, 57 Am. Dec. 85; Newhall v. Iresom, 54 Am. Dec 794 

Complainant has the right to the use of the Mississippi River in its natural 
and accustomed flow. Defendants have no right to change or alter the velocity 
of the stream or the volume of water passing down it. By the increased volume 
of water discharged into the Illinois River not only is the height of the water in- 
creased, but also the velocity likewise becomes much greater, the particular dam- 
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age resulting to complainant in this respect being that inasmuch as the velocity 
of the current and the volume of water is increased, the longevity of disease- 
producing organisms is greatly advanced and the rapidity with which they pass 
from Chicago to St. Louis is largely accelerated. As shown by all of the evi- 
dence in the case, this constitutes a material and substantial, in fact, a great 
damage and injury to complainant. There is no contrariety of opinion that by the 
increase in the volume of water the life of the disease-producing organisms is 
greatly increased, and likewise, by the increase of the current, the distance trav~ 
eled by pathogenic bacteria within their lifetime is largely extended. 

The evidence shows that all the typhoid epidemics of consequence have been 
produced by infectious water. That at Washington in 1898, by a typhoid epi- 

demic at Cumberland, Maryland, 175 miles up the stream; at Detroit, by 
*509 typhoid * germs in the St. Clair River at the mouth of Black River, 67 

miles from Detroit; at Lawrence and Newport, where the water was in- 
ducted into large reservoirs and so remained for a period of from two or three 
weeks, and yet preserved sufficient of the typhoid bacteria, alive and virulent, to 
produce the disease; at Pittsburg, by typhoidal conditions at Oil City, 113 miles 
above. 

‘Cincinnati, Ohio, receives its water supply from the Ohio, and is known to 
be infected from the sewers of Pittsburg, more than 200 miles away; Buffalo, 
which obtains its water supply, practically from the mouth of Lake Erie, suffers 
with a high typhoid mortality caused by the sewage discharge into the lake at 
Cleveland and other points. Covington, Kentucky, and New Albany, Indiana, 
suffer severely from the disease. At these points the water is pumped into large 
reservoirs, where it is confined for more than 30 days, during which time it re- 
tains sufficient germs of the disease that when distributed to the consumers, ty- 
phoid conditions result. Chicago, one of the greatest typhoid-ridden cities in the 
United States, takes its water supply from Lake Michigan, heretofore looked upon 
as an acceptable source of pure water. The experience of the city, however, 
has demonstrated that the sewage from Chicago itself has so contaminated and 
infected the water of the lake at such distance from the shore so as to render it 
questionable whether the intakes could be extended a sufficient distances into the 
lake to be free from infectious material. 

In view of all the unquestionable facts and circumstances presented by com- 
plainant, together with the fact that defendant discharged disease germs into the 
canal, coupled with the fact that there has been an increase of 77.7 per cent of 
the typhoid mortality in the city of St. Louis, it is apparent that pathogenic bac- 
teria do pass from Chicago to the Mississippi River at Grafton and seriously af- 
fect the sanitary condition of complainant’s water supply. 

One of the most remarkable disclosures in this investigation is found 

*510 by the discovery of the bacilli of anthrax and * tetanus in the waters of the 

Illinois River. This discovery was made by Professor Zeit in his bac- 
teriological observations of the water since the opening of the drainage canal. 

Not only has the act of defendants been damaging to the people of the city 
of St. Louis, which constitutes one-third of the population of complainant, but 
also renders unsuitable the water supply of the people residing upon the Missis- 
Bee River from a point opposite Grafton to the southern boundary line of the 

tate. 

No objection is made to the construction of the canal or of the transmission 
of water of Lake Michigan through it, but defendant should be restrained from 
discharging sewage into it or disinfect it before discharging it therein. 

Nor does the fact that certain municipalities of Missouri discharge sewage 
into the Mississippi justify the city of Chicago for doing so through the artifi- 
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cial canal and thus burden the Mississippi River with an incouvenience not con- 
templated by nature. 


Mr. James Todd for the Sanitary District of Chicago. Mr. Howland J. 
Hamlin, with whom Mr. John G. Drennan and Mr. W. H. Stead were on the 
brief, for the State of [linois: 

The following facts are established by the proof: 

The water of the Illinois River at Grafton since the opening of the drainage 
canal, as disclosed by chemical and bacterial surveys covering a long period of 
time, is, if anything, in a better sanitary condition since the opening of the drain- 
age canal than it was prior thereto. 

The Illinois River at its mouth, from a sanitary standpoint, based upon 
chemical and bacterial analyses, is less polluted and less dangerous to health than 
is either the Missouri River or the Mississippi River, and the Illinois River, 
emptying into the Mississippi and Missouri Rivers, is contaminated and polluted 
by these two rivers, instead of contaminating and polluting the combined waters 

of the Mississippi and Missouri Rivers. 
OL Since the opening of the drainage canal the water of the * Illinois 
River has been improved for agricultural, piscatorial and manufacturing 
purposes by virtue of its dilution with the pure waters of Lake Michigan. 

Typhoid conditions existing in the city of St. Louis, as evidenced by its pub- 
lic health statistics, cannot be charged, in whole or in part, to the sanitary district 
of Chicago. 

That the water supply of St. Louis is polluted and infected defendants do 
not deny; but they assert that the infected material bringing about this condition 
is derived, not from Chicago, but from towns, villages and rural communities 
much nearer, in point of time, to the St. Louis intake at the Chain of Rocks. 

The evidence in this case establishes affirmatively, beyond all question, that 
the number of deaths under the heading “Typhoid Fever” in the published re- 
ports of the Board of Health of the city of St. Louis, and as employed and used 
by the complainant in this controversy to establish their case that typhoid fever 
has increased in the city of St. Louis since January, 1900, do not correctly 
show the typhoid conditions existing in the city of St. Louis since 1900, or the 
typhoid conditions that obtained in St. Louis prior to 1900, for the reason that 
in the published reports of the Board of Health of the city of St. Louis there 
appears a column of nondescript fevers characterized under the names of inter- 
mittent, remittent, typho-malaria, congestive and simple continued fevers, and 
under this heading there appears a definite number of deaths attributed to these 
various fevers; and the evidence in this case establishes, beyond any question, 
that these nondescript fevers are, in reality, mainly typhoid fever, and should 
have been classified under the heading ‘Typhoid Fever,” and not classified sep- 
arately as distinct types of fever, and that only by uniting the deaths reported 
under the head of typho-malaria, etc., with those reported under typhoid fever 
can an approximate judgment of the true typhoid fever mortality in St. Louis 

be obtained; that when properly compiled and analyzed the typhoid fever 
*512 statistics of the city of St. Louis, as shown in its published * Board of 

Health reports, do not disclose any real increase of typhoid fever, or, at 
most, a doubtful or a halting one, such as might be expected in a World’s Fair 
city, with a considerable influx of population that admits of continuous sources of 
infection. No explosive outbursts of typhoid fever, such as characterizes water- 
borne epidemics, followed the opening of the drainage canal. 


The evidence in this case establishes affirmatively, by a preponderance of 
the testimony, the following propositions: 
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(a) The typhoid germ entering the sewers of Chicago will not survive the 
journey to the intake tower of the city of St. Louis in a virulent condition and be 
able to cause typhoid fever among the inhabitants of the city of St. Louis. _ 

(b) Typhoid germs from Chicago will not make the journey to the Missis- 
sippi River and become a danger and a menace to the inhabitants of the State of 
Missouri taking their water supply from the waters of the Mississippi River. 

(c) That the opening of the drainage canal is not a danger and a menace, 
present or impending, to the inhabitants of the State of Missouri taking their 
water supply from the Mississippi River. 

(d) That a typhoid germ leaving the sewers of Chicago, by way of the drain- 
age canal, will have perished long before Grafton is reached on the Hlinois River. 

The necessity of purifying by filtration or other means the water supply of 
the city of St. Louis, as the same is derived from the Mississippi River, existed 
as far back as 1866, and was so recognized by the authorities in St. Louis, and 
has continued to be so recognized up to the present time. 

The opening of the drainage canal has in no manner increased the necessity 
which has heretofore existed for purifying by filtration the water supply of 
St. Louis, and in the installation, operation and maintenance of a filtering plant 
sufficient to meet the requirements of St. Louis, the opening of the drainage 

canal has created no added cost. 
eos The evidence in this case establishes the fact conclusively * that the 
sewage discharged into the Missouri and the Mississippi Rivers by the cities 
situated within the jurisdiction of complainant is sufficient of itself to contaminate 
and infect the water supply of those cities in Missouri obtaining their water supply 
from the Missouri and Mississippi Rivers, exclusive of all other sources of con- 
tamination or pollution entering said stream. 

There is no testimony offered in evidence in this case showing that any 
damage has been sustained by complainant, the State of Missouri, by virtue of the 
opening of the drainage canal, much less any that can be measured in dollars and 
cents. 

In the prosecution of the work of the Chicago drainage canal by the de- 
fendant, the sanitary district of Chicago, at an expenditure of over $42,500,000, 
the complainant had knowledge of this great public improvement and has stood 
by in silence and acquiesced impliedly in its construction. 2 Wood on Nuisances, 
§§ 804-806; Gould on Waters, §§ 530, 533. 

It is the well established doctrine of the Supreme Court of the United States 
that laches on the part of the complainant is a bar to the granting of equitable 
relief. This is especially so where the lack of diligence on the part of the com- 
plainant has led the defendant to place himself in a position from which he 
cannot escape or recede without great loss and inconvenience. 

The question of laches does not depend as does the statute of limitations 
upon the fact, that a certain definite time has elapsed since the cause of action 
accrued, but whether under all the circumstances of the particular case plaintiff 
is chargeable with a want of due diligence in failing to institute proceedings 
before he did. McKnight v. Taylor, 1 How. 168; Badger v. Badger, 2 Wall. 87; 
Twin Lake Oil Co. v. Marbury, 91 U. S. 587; Harvard v. Elliot National Bank, 
96 U.S. 611; Harwood v. Cincinnati & C. Air Line Co., 17 Wall. 79: Apeidel v. 
Fenrict, 120 U.S. 377; Galiher v. Cadwell, 145 U. S. 368; Hammond v. Hopkins, 

143 U. S. 224; Willard v. Wood, 164 U. S. 502; Sullivan v. Portland & 
*514 K. R. Co., 94 U.S. 806; Lansdale * v. Smith, 106 U. S. 391: Lane & B. Co. 
v. Locke, 150 U. S. 193; Mackall v. Casilear, 137 U. S. 556; Whitney v. 
Fox, 166 U. S. 637; Gildersleeve v. New Mexico Min. Co., 161 U. S. 573; Ware 
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v. Galveston City Co., 146 U. S. 102; Foster v. Mansfield C.& L. M. R. Co., 146 
U. S. 88; Hoyt v. Latham, 143 U. S. 553; Hanner v. Moulton, 138 U. S. 486; 
Richards v. Mackall, 124 U. S. 183; Roberts v. Northern P. R. Co., 1587 osels 
See also Wilson v. Anthony, 19 Barb. (Ark.) 16; Taylor v. Adams, 14 Barb. 
(Ark.) 62; Johnson v. Johnson, 5 Alabama, 90; Fuson v. Sanger, 2 Ware, 256 ; 
Fisher v. Boody, 1 Curtis, 219; Cholmondy v. Clinton, 2 Jac. & Walk. 141; Smith 
v. Clay, Ambler, 645; Johnston v. Standard Mining Co., 148 U.S. 360. 

Equity will not interfere to aid a plaintiff who has stood by in silence and 
has acquiesced impliedly in the expenditure of large sums of money by the de- 
fendant in the belief that his work was rightful and would never be interfered 
with. High on Injunctions, §§ 618, 643, 884; Wendell v. Van Rensselaer, 1 
Johns. Ch. 343; Dougrey v. Topping & Holme, 4 Paige Ch. 93; Town v. Need- 
ham & Harvey, 3 Paige Ch. 546; Blanchard v. Doering, 23 Wisconsin, 200 ; 
Sprague v. Steere, 1 R. I. 247; Patterson v. Hewitt, 55 L. R A. 658, 662, 670; 
Swain v. Seamens, 9 Wall. 254, 273, 274; 2 Pomeroy Eq. Jur., §§ 816-821; Niven 
v. Belknap, 2 Johns. N. Y. 572, 588, 589; Rochdale Canal Co. v. King, 2 Simons 
N. S., 78; Wood v. Sutcliffe, 2 Simons (N. S.) 163; Birmingham Canal Co. v. 
Lloyd, 18 Ves. 515; Ripon v. Hobart, 3 Mylne & K. 169; Barrett v. Blagrave, 
6 Ves. 104; Binney’s Case, 2 Bland. Ch. 99; Jacox v. Clark, Walk. Ch. 249; 
Gray v. Ohio & Penn. R. R., 1 Grant’s Cases, 412; Dunn v. Sprevier, 7 Ves. 235; 
Bassett v. Company, 47 N. H. 426; Bliss v. Pritchard, 67 Missouri, 181, 190; 
Landrum v. Union Bank, 63 Missouri, 48. See also Estonv. N. Y.& L. B. R.R., 
24 N. J. Eq. 49. 

The court of equity will refuse to grant an injunction when it appears that 
greater injury and inconvenience will be caused to the defendant by granting the 

injunction than will be caused to the complainant by refusing it. 
7515 * The courts will require a very strong case for the granting of an 

injunction which will cause more injury than it will remedy, and it may be 
said, as a general rule, that an injunction will not be granted where it will be pro- 
ductive of greater injury than will result from a refusal of it. This rule is espe- 
cially applicable when the party applying for an injunction has by his own laches 
made it impossible to grant the injunction without inflicting serious injury on the 
party so to be enjoined. 16 Am. & Eng. Ency. of Law, 2d ed., 363, 364; Spelling 
on Extraordinary Relief, §§ 23, 372; Edwards v. Allonez Mining Co., 38 Michigan, 
46; Clifton v. Dye, 87 Alabama, 468; Richard’s Appeal, 57 Pa. St. 114; Hall v. 
Rood, 39 Michigan, 46; Campbell v. Seaman, 63 N. Y. 568. 

A court of equity will not grant an injunction to restrain a party from com- 
mitting a nuisance when the evidence shows that the party complaining is guilty 
of contributing to the nuisance of which he complains. If the granting of an | 
injunction will not relieve him from the consequences of his own acts the injunc- 
tion will not issue. If the complainant contributes to the conditions which it 
Sones in its bill of complaint will injure it as a State, it cannot obtain equitable 
relief. 

It is the fundamental principle of equity that “He who seeks equity must 
do equity,” and out of this grows the maxim that “He who comes into equity 
must come with clean hands.” In other words, courts of equity will not enjoin 
one from doing a lawful act upon the application of one who, while claiming 
said act will cause him great and irreparable injury, is himself contributing 
to the injurious condition complained of. In such case the parties are in pari 
delicto. 11 Paige Ch. 349, i 

_If the plaintiff himself has contributed to the pollution he cannot recover 
against an upper proprietor. Gould on Waters, § 219; Water Supply GOoWs 
Potwin, 43 Kansas, 408; Ferguson v. Firmenich Mfg. Co., 77 lowa, 576. See 
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also Cassady v. Cavenor, 37 Iowa, 300; Richards v. Waupun, 59 Wisconsin, 
*516 45; Mowday v. Moore, 133 Pa. St. 598; Comstock v. Johnson, AG FIN we 

615; Palmer v. Harris, 60 Pa. St. 156; Jacksonville v. Doane, 145 Illi- 
Nnois, Zs: 

The cities, towns and villages in the State of Missouri, situated upon the 
shore of the Missouri River, which are contributing to the nuisance complained 
of in this suit, are all agencies of the State; their acts in so contributing will be 
imputed to the State, and it should not be given relief from a condition to which 
its agencies are so materially contributing. 

An injunction to restrain a nuisance will issue only in a case where the fact 
of nuisance is made out upon determinate and satisfactory evidence. If the evi- 
dence be conflicting and the injury be doubtful, that conflict and doubt will be 
a ground for withholding the injunction, and where interposition by injunction 
is sought to restrain that which is apprehended will create a nuisance of which 
its complainant may complain, the proof must show such a state of facts as 
will manifest the danger to be real and immediate. 

A careful consideration of all the testimony fails to establish as a fact that 
the opening of the drainage canal is a nuisance, causing complainant great and 
irreparable injury. The contention made by complainant has not been made out 
upon determinate and satisfactory evidence. The evidence is conflicting and the 
injury doubtful, and consequently complainant is not entitled to the relief prayed 
for. The evidence establishes affirmatively that Missouri, as a State, is not 
injured or damaged by virtue of the opening of the Chicago drainage canal, but 
on the contrary, if there has been an injury established in the evidence in this 
case as suffered by the inhabitants of the State of Missouri from the use of the 
waters of the Mississippi River, that injury has been caused by the inhabitants 
of the cities, towns and villages within the jurisdiction of complainant who have 
emptied their sewage into the Missouri and Mississippi Rivers at points above 
the places where the alleged injury is supposed to have existed. The evidence 

upon which damage is predicated is speculative and theoretical, and insuffi- 
*517 cient to show that the opening of the * Chicago drainage canal is respon- 
sible for the injury complained of. 


Mr. Justice Hotes delivered the opinion of the court. 


This is a suit brought by the State of Missouri to restrain the discharge of 
the sewage of Chicago through an artificial channel into the Desplaines River, in 
the State of Illinois. That river empties into the Illinois River, and the latter 
empties into the Mississippi at a point about forty-three miles above the city of 
St. Louis. It was alleged in the bill that the result of the threatened discharge 
would be to send fifteen hundred tons of poisonous filth daily into the Mississippi, 
to deposit great quantities of the same upon the part of the bed of the last-named 
‘river belonging to the plaintiff, and so to poison the water of that river, upon 
which various of the plaintiff’s cities, towns and inhabitants depended, as to 
make it unfit for drinking, agricultural, or manufacturing, purposes. It was 
alleged that the defendant Sanitary District was acting in pursuance of a statute 
of the State of Illinois and as an agency of that State. The case is stated at 
length in 180 U. S. 208, where a demurrer to the bill was overruled. A supple- 
mental bill alleges that since the filing of the original bill the drainage canal has 
been opened and put into operation and has produced and is producing all the 
evils which were apprehended when the injunction first was asked. The answers 
deny the plaintiff’s case, allege that the new plan sends the water of the Illinois 
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River into the Mississippi much purer than it was before, that many towns and 
cities of the plaintiff along the Missouri and Mississippi discharge their sewage 
into those rivers, and that if there is any trouble the plaintiff must look nearer 
home for the cause. 

The decision upon the demurer discussed mainly the jurisdiction of the court, 
and, as leave to answer was given when the demurrer was overruled, naturally there 

was no very precise consideration of the principles of law to be applied if 
*518 the plaintiff should prove its case. That was left to the future * with the 

general intimation that the nuisance must be made out upon determinate 
and satisfactory evidence, that it must not be doubtful and that the danger must 
be shown to be real and immediate. The nuisance set forth in the bill was one 
which would be of international importance—a visible change of a great river 
from a pure stream into a polluted and poisoned ditch. The only question pre- 
sented was whether as between the States of the Union this court was competent 
to deal with a situation which, if it arose between independent sovereignties, might 
lead to war. Whatever differences of opinion there might be upon matters of 
detail, the jurisdiction and authority of this court to deal with such a case as that 
is not open to doubt. But the evidence now is in, the actual facts have required 
for their establishment the most ingenious experiments, and for their interpreta- 
tion the most subtle speculations, of modern science, and therefore it becomes 
necessary at the present stage to consider somewhat more nicely than heretofore 
how the evidence is to be approached. 

The first question to be answered was put in the well known case of the 
Wheeling bridge. Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 518. 
In that case, also, there was a bill brought by a State to restrain a public nuisance, 
the erection of a bridge alleged to obstruct navigation, and a supplemental bill 
to abate it after it was erected. The question was put most explicitly by the 
dissenting judges but it was accepted by all as fundamental. The Chief Justice 
observed that if the bridge was a nuisance it was an offence against the sover- 
eignty whose laws had been violated, and he asked what sovereignty that was. 
13 How. 581; Daniel, J., 13 How. 599. See also Kansas v. Colorado, 185 U.S. 
125. It could not be Virginia, because that State had purported to authorize it by 
statute. The Chief Justice found no prohibition by the United States. 13 How. 
580. No third source of law was suggested by any one. The majority ac- 
cepted the Chief Justice’s postulate, and found an answer in what Congress had 

done. 
*519 It hardly was disputed that Congress could deal with the * matter 

under its power to regulate commerce. The majority observed that al- 
though Congress had not declared in terms that a State should not obstruct the 
navigation of the Ohio, by bridges, yet it had regulated navigation upon that river 
in various ways and had sanctioned the compact between Virginia and Kentucky 
when Kentucky was let into the Union. By that compact the use and navigation 
of the Ohio, so far as the territory of either State lay thereon, was to be free and 
common to the citizens of the United States. The compact, by the sanction of 
Congress, had become a law of the Union. A state law which violated it was un- 
constitutional. Obstructing the navigation of the river was said to violate it, and 
it was added that more was not necessary to give a civil remedy for an injury done 
by the obstruction. 13 How. 565, 566. At a later stage of the case, after Con- 
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gress had authorized the bridge, it was stated again in so many words that the 
ground of the former decision was that “the act of the Legislature of Virginia 
afforded no authority or justification. It was in conflict with the acts of Con- 
gress, which were the paramount law.” 18 How. 421, 430. 

In the case at bar, whether Congress could act or not, there is no suggestion 
that it has forbidden the action of Illinois. The only ground on which that State’s 
conduct can be called in question is one which must be implied from the words of 
the Constitution. The Constitution extends the judicial power of the United 
States to controversies between two or more States and between a State and 
citizens of another State, and gives this court original jurisdiction in cases in 
which a State shall be a party. Therefore, if one State raises a controversy with 
another, this court must determine whether there is any principle of law and, if 
any, what, on which the plaintiff can recover. But the fact that this court must 
decide does not mean, of course, that it takes the place of a legislature. Some 
principles it must have power to. declare. For instance, when a dispute arises 

about boundaries, this court must determine the line, and in doing so must 
*520 be governed by rules explicitly * or implicitly recognized. Rhode Island v. 

Massachusetts, 12 Pet. 657, 737. It must follow and apply those rules, even 
if legislation of one or both of the States seems to stand in the way. But the 
words of the Constitution would be a narrow ground upon which to construct and 
apply to the relations between States the same system of municipal law in all its 
details which would be applied between individuals. If we suppose a case which 
did not fall within the power of Congress to regulate, the result of a declaration 
of rights by this court would be the establishment of a rule which would be 
irrevocable by any power except that of this court to reverse its own decision, an 
amendment of the Constitution, or possibly an agreement between the States 
sanctioned by the legislature of the United States. 

The difficulties in the way of establishing such a system of law might not 
be insuperable, but they would be great and new. Take the question of prescrip- 
tion in a case like the present. The reasons on which prescription for a public 
nuisance is denied or may be granted to an individual as against the sovereign 
power to which he is subject have no application to an independent state. See 1 
Oppenheim, International Law, 293, 8§ 242, 243. It would be contradicting a 
fundamental principle of human nature to allow no effect to the lapse of time, 
however long, Davis v. Mills, 194 U. S. 451, 457, yet the fixing of a definite time 
usually belongs to the legislature rather than the courts. The courts did fix a 
time in the rule against perpetuities, but the usual course, as in the instances of 
statutes of limitation, the duration of patents, the age of majority, etc., is to 
_depend upon the lawmaking power. 

It is decided that a case such as is made by the bill may be a ground for 
relief. The purpose of the foregoing observations is not to lay a foundation 
for departing from that decision, but simply to illustrate the great and serious 
caution with which it is necessary to approach the question whether a case is 

proved. It may be imagined that a nuisance might be created by a State 
*521 upon a navigable river like the Danube, which would * amount to a casus 
belli for a State lower down, unless removed. If such a nuisance were 
created by a State upon the Mississippi the controversy would be resolved by the 
more peaceful means of a suit in this court. But it does not follow that every 
matter which would warrant a resort to equity by one citizen against another in 
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the same jurisdiction equally would warrant an interference by this court with 
the action of a State. It hardly can be that we should be justified in declaring 
statutes ordaining such action void in every instance where the Circuit Court 
might intervene in a private suit, upon no other ground than analogy to some 
selected system of municipal law, and the fact that we have jurisdiction over 
controversies between States. 

The nearest analogy would be found in those cases in which an easement has 
been declared in favor of land in one State over land in another. But there the 
right is recognized on the assumption of a concurrence between the two States, 
the one, so to speak, offering the right, the other permitting it to be accepted. 
Manville Co. v. Worcester, 138 Massachusetts, 89. But when the State itself 
is concerned and by its legislation expressly repudiates the right set up, an 
entirely different question is presented. 

Before this court ought to intervene the case should be of serious magnitude, 
clearly and fully proved, and the principle to be applied should be one which 
the court is prepared deliberately to maintain against all considerations on the 
other side. See Kansas v. Colorado, 185 U. S. 125. 

As to the principle to be laid down the caution necessary is manifest. It is 
a question of the first magnitude whether the destiny of the great rivers is to be 
the sewers of the cities along their banks or to be protected against everything 
which threatens their purity. To decide the whole matter at one blow by an 
irrevocable fiat would be at least premature. If we are to judge by what the 
plaintiff itself permits, the discharge of sewage into the Mississippi by cities and 

towns is to be expected. We believe that the practice of discharging into 
*522 the river is * general along its banks, except where the levees of Louisiana 

have led to a different course. The argument for the plaintiff asserts it to 
be proper within certain limits. These are facts to be considered. Even in cases 
between individuals some consideration is given to the practical course of events. 
In the black country of England parties would not be expected to stand upon 
extreme rights. St. Helen’s Smelting Co. v. Tipping, 11 H. L. C. 642. See Bos- 
ton Ferrule Co. v. Hills, 159 Massachusetts, 147, 150. Where, as here, the plain- 
tiff has sovereign powers and deliberately permits discharges similar to those of 
which it complains, it not only offers a standard to which the defendant has the 
right to appeal, but, as some of those discharges are above the intake of St. Louis, 
it warrants the defendant in demanding the strictest proof that the plaintiff’s own 
conduct does not produce the result, or at least so conduce to it that courts should 
not be curious to apportion the blame. 

We have studied the plaintiff’s statement of the facts in detail and have 
perused the evidence, but it is unnecessary for the purposes of decision to do 
more than give the general result in a very simple way. At the outset we cannot 
but be struck by the consideration that if this suit had been brought fifty years 
ago it almost necessarily would have failed. There is no pretence that there is a 
nuisance of the simple kind that was known to the older common law. There is 
nothing which can be detected by the unassisted senses—no visible increase of 
filth, no new smell. On the contrary, it is proved that the great volume of pure 
water from Lake Michigan which is mixed with the sewage at the start has 
improved the Illinois River in these respects to a noticeable extent. Formerly it 
was sluggish and ill smelling. Now it is a comparatively clear stream to which 
edible fish have returned. Its water is drunk by the fishermen, it is said, without 
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evil results. The plaintiff's case depends upon an inference of the unseen. It 
draws the inference from two propositions. First, that typhoid fever has 
*523 increased considerably since the change and that other explanations * have 
been disproved, and second, that the bacillus of typhoid can and does sur- 
vive the journey and reach the intake of St. Louis in the Mississippi. 

We assume the now prevailing scientific explanation of typhoid fever to be 
correct. But when we go beyond that assumption everything is involved in doubt. 
The data upon which an increase in the deaths from typhoid fever in St. Louis is 
alleged are disputed. The elimination of other causes is denied. The experts 
differ as to the time and distance within which a stream would purify itself. No 
case of an epidemic caused by infection at so remote a source is brought for- 
ward, and the cases which are produced are controverted. The plaintiff obviously 
must be cautious upon this point, for if this suit should succeed many others 
would follow, and it not improbably would find itself a defendant to a bill by 
one or more of the States lower down upon the Mississippi. The distance which 
the sewage has to travel (357 miles) is not open to debate, but the time of transit 
to be inferred from experiments with floats is estimated at varying from eight 
to eighteen and a half days, with forty-eight hours more from intake to distri- 
bution, and when corrected by observations of bacteria is greatly prolonged by 
the defeidants. The experiments of the defendants’ experts lead them to the 
opinion that a typhoid bacillus could not survive the journey, while those on 
the other side maintain that it might live and keep its power for twenty-five days 
or more, and arrive at St. Louis. Upon the question at issue, whether the new 
discharge from Chicago hurts St. Louis, there is a categorical contradiction 
between the experts on the two sides. 

The Chicago drainage canal was opened on January 17, 1900. The deaths 
from typhoid fever in St. Louis, before and after that date, are stated somewhat 
differently in different places. We give them mainly from the plaintiff’s brief: 
1890, 140; 1891, 165; 1892, 441; 1893, 215; 1894, 171; 1895, 106; 1896, 106; 

1897, 125; 1898, 95; 1899, 131; 1900, 154; 1901, 181; 1902, 216; 1903, 281. 
*524 It is argued for the defendant that the numbers * for the later years have 

been enlarged by carrying over cases which in earlier years would have been 
put into a miscellaneous column (intermittent, remittent, typho-malaria, etc., etc.), 
but we assume that the increase is real. Nevertheless, comparing the last four 
years with the earlier ones, it is obvious that the ground for a specific inference is 
very narrow, if we stopped at this point. The plaintiff argues that the increase 
must be due to Chicago, since there is nothing corresponding to it in the water- 
sheds of the Missouri or Mississippi. On the other hand, the defendant points 
out that there has been no such enhanced rate of typhoid on the banks of the 
‘Illinois as would have been found if the opening of the drainage canal were the 
true cause. 

Both sides agree that the detection of the typhoid bacillus in the water is 
not to be expected. But the plaintiff relies upon proof that such bacilli are dis- 
charged into the Chicago sewage in considerable quantities; that the number of 
bacilli in the water of the Illinois is much increased, including the bacillus coli 
communis, which is admitted to be an index of contamination, and that the chem- 
ical analyses lead to the same inference. To prove that the typhoid bacillus 
could make the journey an experiment was tried with the bacillus prodigiosus, 
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which seems to have been unknown, or nearly unknown, in these waters. After 
preliminary trials, in which these bacilli emptied into the Mississippi near the 
mouth of the Illinois were found near the St. Louis intake and in St. Louis in 
times varying from three days to a month, one hundred and seven barrels of 
the same, said to contain one thousand million bacilli to the cubic centimeter, were 
put into the drainage canal near the starting point on November 6, and on 
December 4 an example was found at the St. Louis intake tower. Four others 
were found on the three following days, two at the tower and two at the mouth 
of the Illinois. As this bacillus is asserted to have about the same length of life 
in sunlight in living waters as the bacillus typhosus, although it is a little more 
hardy, the experiment is thought to prove one element of the plaintiff’s 
*525 case, although * the very small number found in many samples of water is 
thought by the other side to indicate that practically no typhoid germs 
would get through. It seems to be conceded that the purification of the Illinois 
by the large dilution from Lake Michigan (nine parts or more in ten) would in- 
crease the danger, as it now generally is believed that the bacteria of decay, the 
saprophytes, which flourish in stagnant pools, destroy the pathogenic germs. Of 
course the addition of so much water to the Illinois also increases its speed. 

On the other hand, the defendant’s evidence shows a reduction in the 
chemical and bacterial accompaniments of pollution in a given quantity of water, 
which would be natural in view of the mixture of nine parts to one from Lake 
Michigan. It affirms that the Illinois is better or no worse at its mouth than 
it was before, and makes it at least uncertain how much of the present pollution 
is due to Chicago and how much to sources further down, not complained of in 
the bill. It contends that if any bacilli should get through they would be scat- 
tered and enfeebled and would do no harm. The defendant also sets against the 
experiment with the bacillus prodigiosus a no less striking experiment with 
typhoid germs suspended in the Illinois River in permeable sacs. According to 
this the duration of the life of these germs has been much exaggerated, and in 
that water would not be more than three or four days. It is suggested, by way 
of criticism, that the germs may not have been of normal strength, that the 
conditions were less favorable than if they had floated down in a comparatively 
unchanging body of water, and that the germs may have escaped, but the experi- 
ment raises at least a serious doubt. Further, it hardly is denied that there is no 
parallelism in detail between the increase and decrease of typhoid fever in Chicago 
and St. Louis. The defendants’ experts maintain that the water of the Missouri 
is worse than that of the Illinois, while it contributes a much larger proportion 
to the intake. The evidence is very strong that it is necessary for St. Louis to 

take preventive measures, by filtration or otherwise, against the dangers of 
*526 the * plaintiff’s own creation or from other sources than Illinois. What will 

protect against one will protect against another. The presence of causes 
of infection from the plaintiff’s action makes the case weaker in principle as well 
as harder to prove than one in which all came from a single source. 

Some stress was laid on the proposition that Chicago is not on the natural 
watershed of the Mississippi, because of a rise of a few feet between the Des- 
plaines and the Chicago Rivers. We perceive no reason for a distinction on this 
ground. The natural features relied upon are of the smallest. And if under any 
circumstances they could affect the case, it is enough to say that Illinois brought 
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Chicago into the Mississippi watershed in pursuance not only of its own statutes, 
but also of the acts of Congress of March 30, 1822, c. 14, 3 Stat. 659, and March 
2, 1827, c. 51, 4 Stat. 234, the validity of which is not disputed. Wusconsin v. 
Duluth, 96 U. S. 379. Of course these acts do not grant the right to discharge 
sewage, but the case stands no differently in point of law from a suit because 
of the discharge from Peoria into the Illinois, or from any other or all the other 
cities on the banks of that stream. 

We might go more into detail, but we believe that we have said enough to 
explain our point of view and our opinion of the evidence as it stands. What 
the future may develop of course we cannot tell. But our conclusion upon the 
present evidence is that the case proved falls so far below the allegations of the 
bill that it is not brought within the principles heretofore established in the cause. 

Bill dismissed without prejudice.* 


State of Louisiana v. State of Mississippi. 
Supreme Court of the United States, 1906. 


[202 United States, 1.] 


‘The act of Congress admitting Louisiana having given that State all islands within three 
leagues of her coast, and the subsequent act of Congress admitting Mississippi having 
purported to give that State all islands within six leagues of her shore, and some islands 
within nine miles of the Louisiana coast being also within eighteen miles of the 
Mississippi shore, although the apparent inconsistency is reconcilable, the basis of a 
boundary controversy involving to each State pecuniary values of magnitude, exists; 
and such a controversy between the two States in their sovereign capacity as States and 
having a boundary line separating them justifies the exercise of the original jurisdiction 
of this court. 

As the act admitting Mississippi was passed five years after the act admitting Louisiana, 
Congress could not take away any portion of Louisiana, and give it to Mississippi. 
Section 3, Art. IV of the Constitution does not permit the claims of any particular State 
to be prejudiced by the exercise of the power of Congress therein conferred. 

Acts of Congress passed at different times for the admission of different States where their 
respective subjects are not identical with or similar to each other do not form part of a 
homogeneous whole, of a common system, so as to allow a claimant under the later act 
to claim that it changed the earlier act by construction, and the rule of in pari materia 

does not apply. 

*2 * The term thalweg is commonly used by writers on international law, in the definition 

of water boundaries between States, meaning the middle or deepest or most navigable 
channel and while often styled “fairway” or “midway” or “main channel”; the word 
has been taken over into various languages and the doctrine of the thalweg is often 
applicable in respect of water boundaries to sounds, bays, straits, gulfs, estuaries and 
other arms of the sea, and also applies to boundary lakes and land-locked seas whenever 
there is a deep water sailing channel therein. 

‘The “maritime belt” is that part of the sea which, in contradistinction to the open sea, is un- 
der the sway of the riparian States. 


ae For the final phase of this case see Missouri v. Illinois (202 U. S. 598), post, p. 1517.— 
i 1tor. 
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As between the States of the Union long acquiescence in the assertion of a particular bound- 
ary, and the exercise of sovereignty over the territory within it, should be accepted as 
conclusive, whatever the international rule may be in respect of the acquisition by pre- 
scription of large tracts of country claimed by two States. 

The real, certain and true boundary south of the State of Mississippi and north of the south- 
east portion of the State of Louisiana, and separating the two States in the waters of 
Lake Borgne, is the deep water channel sailing line emerging from the most eastern 
mouth of Pearl river into Lake Borgne and extending through the northeast corner of 
Lake Borgne, north of Half Moon or Grand Island, thence east and south through 
Mississippi Sound, through South Pass between Cat Island and Isle a Pitre to the Gulf 
of Mexico. 


THE State of Louisiana by leave of court filed her bill against the State of 
Mississippi, October 27, 1902, to obtain a decree determining a boundary line 
between the two States and requiring the State of Mississippi to recognize and 
observe the line so determined. 

The bill alleged: 

“Ist. That the State of Louisiana was admitted into the Union of the United 
States of America by the act of Congress, found in chapter 50 of the United 
States Statutes at Large, volume 2, page 701, approved April 6th, 1812, and 
therein the boundaries of the said State of Louisiana, in the preamble of said 
act, were described as follows: 

“ “Whereas, the representatives of the people of all that part of the territory 
or country ceded under the name of Louisiana, by the treaty made at Paris on the 
30th day of April, 1803, between the United States and France contained within 

the following limits, that is to say: Beginning at the mouth of the 
*3 * river Sabine, thence by a line drawn along the middle of said river, 

including all islands to the 32d degree of latitude; thence due north to 
the northernmost part of the 33d degree of north latitude; thence along the said 
parallel of latitude to the Mississippi river; thence down the said river to the 
river Iberville, and from thence along the middle of said river and Lakes 
Maurepas and Pontchartrain to the Gulf of Mexico; thence bounded by said 
gulf to the place of beginning, including all islands within three leagues of the 
coast,’ etc. 

“2d. That according to the foregoing description, the eastern boundary of 
the State of Louisiana was formed by the Mississippi river, beginning at the 
northeast corner of said State and extending south to the junction of the said 
river, with the river [berville (now known as Bayou Manchac) and thence ex- 
tending eastwardly through the lower end of the Amite river, through the middle 
of Lake Maurepas, Pas Manchac, and Lake Pontchartrain, and in order to reach 
the Gulf of Mexico its only course was through the Rigolets, into Lake Borgne, 
and thence by the deep water channel through the upper corner of Lake Borgne, 
following said channel, north of Half Moon Island, through Mississippi Sound 
to the north of Isle a Pitre, through the Cat Island channel, southwest of Cat 
Island, into the Gulf of Mexico, which said eastern boundary of the State of 
Louisiana is more fully shown on diagram No. 1, made part of this bill; 

“3d. That by the act of Congress, found in the United States Statutes at 
Large, vol. 2, p. 708, chapter 57, approved April 14th, 1812, additional territory 


was added to the then existing State of Louisiana, which additional territory 
was described in the following language: 
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“ ‘Beginning at the junction of the river Iberville with the Mississippi river ; 
thence along the middle of the Iberville and of the river Amite and Lakes Maure- 
pas and Pontchartrain to the eastern mouth of Pearl river; thence up the eastern 

branch of the Pearl river to the 31st degree of north latitude; thence along 
*4 the said degree of latitude to the river Mississippi; thence * down the 

said river to the place of beginning, shall become and form a part of the 
State of Louisiana ;’ 

“Ath. That the effect of this legislation, as to the eastern boundary of the 
State of Louisiana, was to retain the Mississippi river as the original eastern 


D1aGRam No. 1, 


boundary, as far south as the 31st degree of north latitude. The change then 
moved the eastern boundary eastward along the 31st degree of north latitude to 
the Pearl river, whence it then ran south down the said river, through its eastern 
branch, till it entered the northern corner of Lake Borgne, where the State’s 

eastern boundary then joined and followed the boundary line originally 
*5 fixed in the act of April 6th, 1812, and followed, as heretofore stated, * the 

deep water channel through the upper corner of Lake Borgne, north of 
Half Moon Island, eastward through the deep water channel along the Mis- 
sissippi Sound till it reached the Cat Island channel north of Isle a Pitre, and 
southwest of Cat Island, whence passing through Chandeleur Sound, northeast 
of Chandeleur Islands, it entered the Gulf of Mexico, and ran south around the 
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delta of the Mississippi river and then north and westward to the point where 
the Sabine river enters the Gulf of Mexico, as will be more fully seen from the 
diagram No. 2, made part of this bill ; 


Dracram No, 2. _ 
“Sth. That the territory lying adjacent to, and to the eastward of the 
a6) State of Louisiana is the State of Mississippi, which * latter State was 
admitted into the Union of the United States of America by the act of 
Congress, found in the United States Statutes at Large, volume 3, chapter 23, 
page 348, approved March lst, 1817, whereby the inhabitants of the western 
part of the then Mississippi Territory were authorized to form for themselves 
a state constitution and to be admitted into the Union, the boundaries of the then 

to be created State being described as follows: 

“Beginning at the river Mississippi at a point where the southern boundary 
line with the State of Tennessee strikes the same; thence along the said boundary 
line to the Tennessee river; thence up the same to the mouth of Bear creek; 
thence by a direct line to the northwest corner of the county of Washington 
(Alabama) ; thence due south to the Gulf of Mexico; thence westwardly, includ- 
ing all islands within six leagues of the shore to the most southern junction 
of Pearl river with Lake Borgne; thence up said river to the 31st degree of north 
latitude ; thence west along said degree of latitude to the Mississippi river ; thence 
up the same to the beginning. 

“6th. That by the said act, Congress intended that the southern boundary 
line of the State of Mississippi, beginning at the point dividing it from the State 
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of Alabama, should run westwardly till it joined the Louisiana eastern boundary 
line, and that in doing so, the said southern boundary would in effect start west- 
ward from a point eighteen miles south of the coast line, and include in its west- 
wardly direction the western end of Petit Bois Island, all of Horn Island, Ship 
Island and Cat Island, and the smaller islands north of these, those islands being 
the ones contemplated in the act of Congress, as being within eighteen miles 
of the southern coast line of Mississippi, and that the said southern boundary of 
Mississippi, extending in its westwardly direction through the Gulf of Mexico, 
would gradually approach the coast line, and meet the eastern boundary line of 
Louisiana, just as the said eastern boundary line of Louisiana emerges from the 

Cat Island channel into the Gulf of Mexico, and thence follow and be- 
=F come the same as the * Louisiana boundary line extending westerwardly 


Dracram No. 3. 
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to the south of Cat Island, through Mississippi Sound to the north of Half 
*8 Moon or Grand Island to the most southern junction of the * east branch 

of Pearl river with Lake Borgne, being identical with the Louisiana east- 
ern boundary, and thence extending up the channel of Pearl river; 

“7th. That the islands included between the shore line and the southern 
boundary of the State of Mississippi are the islands heretofore described, viz: 
the western end of Petit Bois Island, with all of Horn Island, Ship Island and 
Cat Island, and the small islands north of them, those islands being large, and 
well known to Congress at the time of the passage of the act, all of which islands 
and the southern boundary of the State of Mississippi will more fully appear 
from the diagram No. 3, made a part of this bill; 

“8th. That the islands contemplated in the act of Congress of 1812, creating 
the State of Louisiana, and intended to be embraced within the State of Louis- 
iana, as provided by the clause, ‘Thence bounded by the said Gulf to the place 
of beginning, including all islands within three leagues of the coast,’ were all 
of the other islands, except those heretofore named as going to the State of 
Mississippi, as all other islands, and all other mainland, are south and west of the 
boundary line thus passing from Pearl river through the deep water channels in 
Lake Borgne, and Mississippi Sound, through the deep water channel, southwest 
of Cat Island to the eastward of the Chandeleur Islands, and thence south, taking 
in the delta of the Mississippi river, and extending westward along the Gulf coast, 
including all islands along the coast, to the Sabine river, where the State of 
Louisiana is thence bounded on the westward by the State of Texas, all of which 
will more fully appear from diagram No. 2, heretofore referred to; _ 

“Oth. Now your orator avers that there has developed in recent years in the 
waters south of the State of Mississippi and east of the southern portion of the 
State of Louisiana a considerable growth of oysters, and an industry of large 
proportions, in the handling of the said bivalves, either in their fresh or in a 

canned condition, has resulted therefrom; 
*9 “10th. That the State of Mississippi has, by legislative * enactments, 
regulated the oyster industry in the waters of said State, and permits the 
dredging of oysters on the natural oyster reefs in waters of the said State, as will 
more fully appear from the statutes of said State to which reference is made; 

“1th. That the State of Louisiana has by legislative enactments regulated 
the oyster industry in the said State of Louisiana, and prohibits the dredging of 
oysters on the natural reefs in the waters of said State, as will more fully appear 
from the statutes of said State to which reference is made; 

“12th. That the provisions of the laws of the said two States differ consider- 
ably in many other respects ; 

“13th. That the existence and location of the natural oyster reefs in the 
waters of the parish of St. Bernard in the State of Louisiana which adjoins the 
State of Mississippi is shown by the map made from a reconnaissance by the 
United States Fish Commission steamer ‘Fish Hawk,’ in February, 1898, as will 
more fully appear from diagram No. 4, now made part of this bill; 

“14th. Now your orator avers that the boundary line dividing the two 
States in the waters thereof has been clearly defined by the acts of Congress 
creating the States of Louisiana and Mississippi, as will be seen from the diagram 
No. 5, made up from the boundary descriptions taken from the acts of Congress 
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creating the said States of Louisiana and Mississippi, which diagram is also made 
part of this bill; 

“15th. That the said boundary line in the waters between said States has 
never been designated by buoys or marks of any kind by either State, nor desig- 
nated in any manner, except by the United States Government in so far as it has 
buoyed the deep water channel, extending from the mouth of the Pearl river 
through the upper corner of Lake Borgne north of Half Moon Island, eastward 
to the Cat Island Pass, north of Isle a Pitre, and southwest of Cat Island, which 
buoys were placed by the Coast Survey of the United States Government; 

“16th. That owing to the differences in the laws of the States of 
*10 Louisiana and Mississippi, regulating the oyster industry of * the respec- 
tive States, the said statutes providing penalties for the violation thereof, 


DracraM No. 5. 


much confusion has resulted and a great public demand has arisen in Louisiana 
to definitely mark the boundary line dividing the two States in the waters thereof ; 
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that citizens of the State of Mississippi, in violation of the laws of the 
*11 State of Louisiana, have been fishing oysters with dredges * on the natural 

reefs in the waters of the State of Louisiana, said fishermen claiming that 
they were in the waters of the State of Mississippi and consequently not violat- 
ing the laws of the State of Louisiana.” ; 

The bill then set forth that “to avoid an armed conflict between the sheriff 
and officers of the parish of St. Bernard in the State of Louisiana, and the 
sheriff and officers of the county of Harrison in the State of Mississippi,” a 
meeting of citizens of Louisiana was called by the Governor of that State, which 
met in New Orleans, and resulted in the appointment by the Governor of com- 
missioners on the part of Louisiana “to consider the determination of the water 
boundary line between the two States, and arrange for its easy location and 
identification by a proper system of buoys,” and to request that the Governor 
of Mississippi appoint like commissioners on the part of that State, which ap- 
pointment was made. 

The joint commission met and considered the subject, and subsequently the 
Mississippi commission reported its inability to agree with the Louisiana commis- 
sion, stating, among other things, “It is apparent that the only hope of settlement 
is a friendly suit in the Supreme Court of the United States, and we respectfully 
suggest that course.” 

The bill continued: 

“24th. That the eastern water boundary line as claimed by your orator, viz: 
a line beginning at the most southern junction of the channel of the east branch 
of the Pearl river with Lake Borgne and thence eastward following the deep 
water channel to the north of Half Moon Island, through the Mississippi Sound 
channel, to Cat Island Pass, northeast of Isle a Pitre into the Gulf of Mexico, 
thereby dividing the waters between the two States, agrees, and is in accord, with 
the acts of Congress creating respectively the State of Louisiana and the State 
of Mississippi as already shown by diagram No. 5; that any other boundary than 
the deep water channel as aforesaid would cause the limits of the two States to 

conflict and overlap, and that it is not to be presumed that the Congress 
*12 of the United States * intended to, or would, establish, in its description, 

a boundary for the State of Mississippi, conflicting with the already exist- 
ing Louisiana eastern boundary, when there is a construction of the wording 
of the two acts, in fact the only construction that suggests itself, that shows a 
boundary readily ascertained, harmonizing with the words of the acts as they 
now read, and clearly defining the limits of the two States in the waters be- 
tween them. 

“25th. Your orator further avers that the use of the word ‘westwardly’ in 
the description of the southern boundary of the State of Mississippi, as that 
southern boundary line extends westwardly from the Alabama state line to the 
Louisiana eastern boundary line, shows that it was not the intention of Congress 
to have it run direct or due west throughout the whole course, and that it was 
evidently the intention of Congress, in giving to the State of Mississippi the 
islands north of that westwardly drawn line, that the eighteen-mile limit shall 
gradually decrease as it approached the Louisiana line on the east till it met and 
followed it to its souree. | If the Mississippi line ran parallel to the southern 
coast of Mississippi, at a distance of eighteen miles from such coast line following 
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the meander of the coast, and thence joined at right angles a line emerging from 
the mouth of Pearl river, such line would not only include Grassy, Half Moon, 
Round, Le Petit Pass Islands and Isle a Pitre, already belonging to Louisiana as 
being within nine miles or three leagues of the Louisiana shore line, but such 
line would also include part of the mainland of the State of Louisiana as will be 
seen from the following diagram (No. 6) made a part of this bill and it certainly 
could not have been the intention of Congress to take away from the State of 
Louisiana any islands or mainland already belonging to it and to give them to 
the State of Mississippi, as such a proceeding, without the consent of the legis- 
lature of the State of Louisiana, would be a violation of sec. 3 of art. IV of the 
Constitution of the United States. 
715 “26th. Your orator avers that the marsh lands claimed by * the State 
of Mississippi to be islands are in truth, with the exception of the Isle a 
Pitre, Grassy, Half Moon, Round and Le Petit Pass Islands, low lying marsh 
lands forming part of the mainland of the State of Louisiana; that said swamp 
or marsh lands and islands have been known as and called since time immemorial 
‘the Louisiana marshes ;’ that they were approved to the State of Louisiana by the 
Commissioner of the General Land Office on May 6, 1852, as will appear from a 
certified copy of said record of approval from the United States Land Office 
made a part of this bill, marked Exhibit (G,) and where not since sold by the 
State of Louisiana to private purchasers have always stood on the books of the 
register of the Louisiana state land office as state lands, to be offered for sale, 
until recently transferred by the State of Louisiana to the board of commissioners 
for the Lake Borgne basin levee district by the provisions of act No. 14 of the 
legislature of the State of Louisiana for the year 1892, for the purpose of 
enabling the said levee board, by the proceeds of sale of said lands to secure the 
funds to aid in the building of levees in that levee district, to protect the lands 
from overflow. 

“27th. That parts of said disputed territory claimed by the State of Mis- 
sissippi to be islands within eighteen miles of its shore line are in fact part 
of the mainland of the State of Louisiana, and therefore belong to and form part 
of said State of Louisiana, but if your honors should feel that any part of this 
disputed area was islands by reason of the presence of shallow water, then as 
islands they are within the nine-mile limit of distance from the shore line of the 
State of Louisiana and therefore belong to and form part of the State of Louisi- 
ana by that second provision of the act of Congress giving Louisiana all islands 
within three leagues of its shore line. 

“28th. Your orator further avers that where contiguous States or countries 
are separated by water it is, and always has been, the custom to regard the 

channel as establishing the boundary line of such States, and that the State 
*14 of Mississippi has itself recognized this principle in the description of * its 

territorial limits as found in the second article of its own constitution 
adopted November, 1890, in the following words: 

* * * * * * * * * * * 

“29th. Your orator avers that as heretofore stated the Congress of the United 
States, as well as the various departments of the United States Government 
having authority in the premises, have themselves recognized the boundary line 
contended for by the State of Louisiana by reason of the fact that the United 
States Government has confirmed to the State of Louisiana the lands composing 
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Half Moon Island which is just south of the deep water channel,” [by sections 
and townships as set forth,] and also “the lands forming what is commonly 
known as Isle a Pitre,” [by sections and townships as stated,] all of them 
“recognized as belonging to and forming part of the State of Louisiana by the 
said United States Government and have always heretofore been so recognized 
by the people of the said two States; that the lands forming the Isle 4 Pitre were 
sold by the State of Louisiana,” &c., &c., “and said lands have been assessed on 
the assessment rolls of the parish of St. Bernard, State of Louisiana, and taxes 
thereon have been paid to the State of Louisiana for the past 35 years, and said 
lands have never been assessed on the rolls of, nor have any taxes ever been paid 
to, the State of Mississippi and that this is the case with all other lands and 
islands now claimed by the State of Mississippi, but which in truth and fact 
belong to the State of Louisiana. 

“30th. Your orator therefore further avers that all constituted authorities 
competent to create, adopt or consider the said boundary line have declared the 
water boundary line claimed by the State of Louisiana, viz: the deep water 
channel running from the most southern junction of the eastern mouth of Pearl 
river, through Lake Borgne, north of Half Moon Island, through Mississippi 
Sound, north of Isle a Pitre and southwest of Cat Island, through Cat Island 

Pass, through Chandeleur Sound northeast of Chandeleur Islands, to the 
*15 Gulf * of Mexico, to be the true water boundary between the said States.” 
The bill prayed that it be adjudged and decreed “that the boundary line 
dividing the States of Louisiana and Mississippi, in the waters between the said 
States to the south of the State of Mississippi and to the southeast of the State 
of Louisiana is the deep water channel, commencing at the most southern junction 
of the eastern mouth of Pearl river with Lake Borgne, thence by the deep-water 
channel through Lake Borgne, north of Half Moon Island, through Mississippi 
Sound, north of Isle a Pitre, through Cat Island Pass Channel; southwest of 
Cat Island, through Chandeleur Island Sound, northeast of the Chandeleur 
Islands, to the Gulf of Mexico, as is delineated on the original map submitted 
by the Louisiana Boundary Commission to the Mississippi Boundary Commission 
and now made part of this bill, marked Exhibit ‘E;’ that the said deep water 
channel be located throughout its course and permanently buoyed at the joint 
expense of the two States; that the State of Mississippi and its citizens be per- 
petually enjoined from disputing the sovereignty and ownership of the State 
of Louisiana in the said land and water territory south and west of said boundary 
line,” and for costs and general relief. “) 

[Exhibit “E” is not reproduced in the printed record, but is to be found in 
the Louisiana Atlas of Maps, p. 60. It consists of Coast Survey Charts Nos. 
189, 190 and 191, showing the coast from Mobile to Lakes Borgne and Pontchart- 
rain, with boundary lines added in red ink. The maps given in this statement 
are sufficient to supply the lack of this particular exhibit. | 

The State of Mississippi, by leave, filed a demurrer to the bill, which was 
by stipulation submitted to the consideration of the court on printed arguments, 
and was subsequently overruled. 
ve ae the State of Mississippi on leave filed her answer and cross bill. 

e State denied articulately nearly every material allegation of the bill 
and therefore the accuracy of the diagrams or maps attached thereto, and 
asserted the true boundary to be as set forth in her cross bill. And while she 
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admitted “that the deep water channel out of the mouth of Pearl river through the 
upper course of Lake Borgne and on into the Gulf, as stated in the bill, has been 
marked by buoys by and under the direction of the United States Government for 
navigation and commercial purposes,” she denied “that said marking of the deep 
water channel was ever intended to fix in any manner whatsoever any part of 
the boundary line between said States,” and further denied “the correctness of 
complainant’s statement that where contiguous States or countries are separated 
by water, the channel of the waters dividing said States constitutes a boundary 
line, and defendant specifically denies that such rule is applicable to this case.” 

The cross bill averred that the southern boundary line of the State of Missis- 
sippi was fixed by the act of Congress, approved March 1, 1817, 3 Stat. 348, 
CrZ5e 82: 

That by that act Mississippi was given “all lands under the waters south 
of her well-defined shore line to the distance of six leagues from said shore at 
every point between the Alabama line and the most eastern junction of Pearl 
river with Lake Borgne, including all islands within said limit,” and “all territory 
within said limits, not being a part of the mainland of the State of Louisiana, 
became, was and is a part of the territory of the State of Mississippi.” 

That the acts of 1812, creating the State of Louisiana, failed “to describe 
the water line from the most eastern mouth of Pearl river to the Gulf of 
Mexico,” and hence Louisiana proposed, “without authority in law to follow 
the deep water channel from the mouth of Pearl river to the Gulf of Mexico, 
that is, as far south as that point in the sea where the waters of Chandeleur 

Sound merge into the waters of the Gulf of Mexico.” 
AV? That the act creating the State of Mississippi was the organization * of 

a state government in the western part of Mississippi Territory; that the 
southern part of the territory of Mississippi was added thereto by an act of Con- 
gress approved May 14, 1812, which provided: “That all that portion of territory 
lying east of Pearl river, west of the Perdido, and south of the thirty-first degree 
of latitude, be, and the same is hereby annexed to the Mississippi Territory; to be 
governed by the laws now in force therein, or which may hereafter be enacted, 
and the laws and ordinances of the United States, relative thereto, in like manner 
as if the same had originally formed a part of said Territory; and until otherwise 
provided by law, the inhabitants of the said district hereby annexed to the 
Mississippi Territory, shall be entitled to one representative in the General As- 
sembly thereof.” 2 Stat. 734. 

‘That this act and the act admitting the State of Mississippi “recognized the 
fact that the boundary line of the State of Louisiana embraced no island in the 
_ waters to the east of said State and to the south of the Mississippi mainland, or 
shore, and within six leagues of the Mississippi shore; that the said Louisiana 
acts are not in conflict with the aforesaid Mississippi acts, the boundaries of Louis- 
iana only embracing such islands, as clearly shown by said acts creating and 
admitting her, as were within the Gulf of Mexico and also within three leagues 
of her Gulf coast, that is to say, within the Gulf of Mexico proper and to the 
south of said State of Louisiana as contemplated by Congress; that the said 
line from the mouth of Pearl river to the Gulf of Mexico dividing the Territory 
of Mississippi from the State of Louisiana was never defined until the passage 
of the act creating the State of Mississippi, when, for the first time, the southern 
boundary of the Mississippi Territory, the western part of which was, by said act, 
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made the State of Mississippi, was accurately defined and established as herein 

stated; that the line above described and defined by the said Mississippi acts, 
includes no islands which are within three leagues of the Louisiana main- 

*18 land and also in the Gulf of Mexico as the limits * of the Gulf of Mexico 
are defined by the said State in her original bill herein.” 

That the State of Louisiana “claims title and sovereignty over some of the 
islands belonging to the State of Mississippi by virtue of certain alleged action of 
certain officers of the United States Government and local officers of the State of 
Louisiana,” but the claim “is not well founded because of the matters herein set 
forth and because said islands and territory have not been susceptible to actual 
use and occupation and because said claim is in violation of sec. 3, art IV, of the 
Constitution of the United States. . . .” But if the court should adjudge said 
islands and territory approved by the aforesaid officials to the State of Louisiana 
to belong to said State, then cross-complainant prayed that the claim of title of 
Louisiana thereto “be restricted to the real lands or islands so lost to the State 
of Mississippi, and be in no case permitted to affect any lands under the waters, 
or any of the public oyster reefs thereunder.” 

It was then alleged that Mississippi had “exercised sovereignty and jurisdic- 
tion over said waters within eighteen miles of her shore aforesaid,’ and that by 
her statutes as codified in 1857 had asserted such jurisdiction. 

And that by the legislation of Congress and the State, the “ ‘Mississippi 
Sound’ was recognized as a body of water, six leagues wide, wholly within the 
State of Mississippi, from Lake Borgne to the Alabama line, separate and distinct 
from ‘the Gulf of Mexico.’” 

The cross bill further averred that Congress “in the early history of the 
Republic, in dealing with the Gulf coast or shore,’ was not perfectly familiar 
with the line, and by several acts “creating the Gulf States, respectively, treated 
the said Gulf coast or shore as a line running generally from east to west,” and 
said States were, in the contemplation of Congress, “so formed and bounded as 
to give to each State jurisdiction over the waters adjacent to its shore or coast 

for a certain specified distance southward from its mainland line; that it 
“19 was * not intended to give to any State jurisdiction over waters adjacent 

to and immediately south and in front of any other State or Territory.” 
But that the deep water channel line contended for by Louisiana would take 
nearly all of the Hancock County water front, much of that of Harrison County, 
and possibly some of that of Jackson County, over all which Mississippi had 
exercised jurisdiction since her admission. 

Reference was then made to the organization of Hancock and Jackson 
Counties in December, 1812, and of Harrison County in 1841; and to certain 
sections of the Revised Code of Mississippi of 1880 and a codification of 1892 
making a general reference to islands within six leagues of the Mississippi shore : 
and it was charged that during all this time the government of the Mississippi 
Territory and that of the State of Mississippi had exercised full and complete 
jurisdiction and sovereignty over the waters in the “Mississippi Sound” as a part 
of the three counties aforesaid. 

The prayer was that it be decreed “that the boundary line dividing the States 
of Mississippi and Louisiana is the line which, beginning at a point six leagues 
due south of that point on the shore where the Alabama and Mississippi line 
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enters the Gulf of Mexico, runs westwardly with the meanderings of the shore 
six leagues always therefrom until said line reaches and touches the real main- 
land of Louisiana about two miles due west of the ‘Indian mound’ and ‘Lake of 
the Mound,’ and thence in an almost due northward direction along and on the 
high tide mark of the said Louisiana mainland to Mississippi Sound at or near 
Nine Mile Bayou, and thence further along said mainland at the high tide mark 
westwardly to that point due south of the middle of the most southern, or east- 
ern junction of Pearl River with Lake Borgne, and thence from said point due 
north to the said Pearl river; that the said line be located and permanently bouyed 
at the joint expense of the two States; that the full title and sovereignty over all 

the islands and the land under the waters north and east of the said line so 
*20 established be decreed and adjudged to be in the * State of Mississippi, 

and that the State of Louisiana and her citizens be perpetually enjoined 
from disputing such title and sovereignty of the State of Mississippi therein,” 
and for costs and general relief. 

The following “Exhibit Map” was attached: 


MISSTSST PPL 
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The State of Louisiana filed replication, and also an answer to the cross 
bill, the allegations of which were in substance denied. 
SA * As to the act of May 14, 1812, the State said that it could not and 
did not change the boundaries of Louisiana, and, that, in fact, the southern 
portion of the Mississippi Territory as claimed was not then in possession of the 
United States, and did not extend south of the thirty-first degree of north lati- 
tude; that February 12, 1812, an act was passed “authorizing the President of the 
United States to take possession of a tract of country lying south of the Missis- 
sippi Territory and west of the river Perdido,” but that this was not published 
until 1818; nor were the resolution of January 15 and act of March 3, 1811, on 
the relations of the United States to Spain, published until after April 20, 1818. 
3 Stat. 471, 472. 
The cause being at issue, much evidence, documentary and otherwise, was 
taken, and the case was argued October 10, 11 and 12. 


Mr. John Dymond, Jr., Mr. Francis C. Zacharie and Mr. Walter Guion, 
Attorney General of the State of Louisiana, with whom Mr. Alexander Porter 
Morse and Mr. Albert Estopinal, Jr. were on the brief, for complainant: i 

The authority for bringing the suit is found in the act of the legislature oi 
Louisiana, No. 65 of 1884 and in No. 26 of 1904, besides the general authority 
vested in the Governor and state officers to defend and protect the interests and 
property of the State. There exists a controversy between the two States of 
great magnitude and involving great financial interests. 

The ownership of all the land that had not been previously sold by the State 
and the ownership of all of the water area in the disputed territory, being the 
bottom of navigable waters of the State, was vested in and claimed by Louisiana 
in her sovereign capacity and no individuals had any private rights therein. 
This water area had a positive value of great magnitude. The State, under her 

oyster law was vested with the ownership of these oyster water bottoms, 
*22 and authorized to * rent them for the purposes of oyster cultivation for 

which she received a direct rental through her oyster commission of one 
dollar per acre per annum and a further revenue of two cents per barrel from 
each barrel of oysters gathered, either from these leased bedding grounds, or 
from the natural oyster reefs, which were also her property in absolute owner- 
ship. The State can rent them for $200,000 per annum, and they are therefore 
worth in the neighborhood of $5,000,000. 

The control and possession of a considerable part of these waters had be- 
come the subject of a violent controversy and had reached the point of an armed 
conflict and could only be settled by resorting to this court. The jurisdiction is 
clear under the previous rulings. Rhode Island v. Massachusetts, 12 Pet. 719; 
The Wheeling Bridge Case, 13 How. 589; South Carolina v. Georgia, 93 U. S. 
381; Louisiana v. Texas, 176 U. S. 1; New Jersey v. New York, 5 Pet. 284; 
Missouri v. Illinois, 180 U. S. 208; Kansas v. Colorado, 185 U. S. 125. 

The State of Louisiana by the words of the law owns the peninsula of St. 
Bernard in its entirety and the islands in dispute, together composing the dis- 
puted area. Act of April 6, 1812, and act of April 14, 1812. The act grants 
all islands within three leagues of the coast and Louisiana therefore owns the 
er and waters lying north of the St. Bernard peninsula and within nine 
a es from its coast. Mississippi’s claim to islands and territory eighteen miles 
rom her shore is based on a later act approved December 10, 1817. Congress 
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could not take away territory previously ceded to Louisiana and grant it to 
Mississippi. 

Further, it is a general rule, that where there are two conflicting titles, the 
elder shall be preferred. Boone’s Legal Maxims, 7th Am. ed. p. 355, with 
authorities in note 5. And this principle has been frequently applied by this court 
in cases of boundaries between States where the grants to the colonies prior to 
the establishment of our Government have seemed to conflict. No court acts 

differently in deciding on boundary between States, than on lines between 
*23 separate tracts of land, * and the rules and principles of equity apply 

between States, as between individuals. Rhode Island v. Massachusetts, 
12ePet. 68. 

Louisiana’s title to the disputed area is also established by the fact that the 
said area is south of and on the Louisiana side of the deep water channel bound- 
ary line and as this deep water channel sailing line is the correct water boundary 
between the States at this point all land and water south of it is the property 
of the State of Louisiana. 

This deep water sailing channel line claimed by Louisiana as the proper 
boundary between the two States exists to-day and is shown on the United States 
Coast and Geodetic Survey of that section. 

The deep water channel is a boundary created by nature and the soils sep- 
arated by it and forming the limits of the two States are of natural geological 
difference. Nature made the deep water channel her boundary in this area and 
the subsequent enactments of man were but a confirmation of this basic prin- 
ciple. Indiana v. Kentucky, 136 U. S. 479. On the Mississippi side the islands 
and shores are of sea sand formation while those on the Louisiana side are al- 
luvial. 

The deep water sailing channel line is the boundary that was recognized 
by England, France and Spain in their ancient treaties affecting their separate 
interests in this country. 

The adoption by the Congress of the United States, in the creation of the 
State of Louisiana, of the line extending down the Mississippi river to the river 
Iberville and thence through the middle of Lakes Maurepas and Pontchartrain 
to the sea as one of the boundaries of that State was not a new line established 
for the first time but was in fact an affirmation of an ancient line which in its 
extension to the open sea must follow the deep water channel. The treaty of 
peace between England, France and Spain adopted February 10, 1716, article 
VII, treats of the subject of the boundary line separating the dominions of 

England and France in the New World, and follows the middle of the 
*24 Iberville. See also treaty of February 10, 1763; * between the same na- 

tions using practically the same language; treaty of September 3, 1783, 
between England and Spain; treaty of St. Ildefonso, October 1, 1800, between 
France and Spain, and finally the cession of Louisiana to the United States by 
France, April 30, 1803. 
The deep water channel was in fact recognized by the Congress of the 
United States in its legislation and in the treaties referring to this section of the 
country, as the proper boundary, and according to which it divided it up. Act 
of March 28, 1804; act of February 20, 1811, using the same language employed 
in the treaties, “the middle of the river” Iberville. 

The first extension of the territory of Mississippi south of 31° of north 
latitude was by act of May 14, 1812, over one month after the creation of the 
State of Louisfana and at that time the territory affected was not in the posses- 
sion of the United States. See act of February 13, 1813. But the State of 
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Mississippi was not created until 1817 when for the first time is mentioned the 
islands within six leagues of the shore. 

The deep water sailing channel is the proper boundary line between the 
two States recognized by all rules of international law. “Coast” is the seaboard 
of a country and includes bordering islands. 6 Am. & Eng. Ency. of Law, L/le 
The Anna, C. Rob. 373. 

Mr. Justice Story in Thomas v. Hatch, 3 Sumn. 178, defined “shore” to be 
the space between the margin of the water at a low stage, and the banks to be 
what it contains in its greatest flow; Lord Hale defined it as synonymous with 
flat; Mr. Justice Parker does the same in 6 Massachusetts, 436, 439, and Chief 
Justice Marshall described the shore of a river as bordering on the water’s edge. 
Alabama v. Georgia, 23 How. 513. 

“Thalweg” a term now universally used by international law-writers to 
define water boundaries between States and Nations, is a German word composed 
of two separate words, “thal,” a valley, and “weg,” way, meaning the middle 
or the deepest or most navigable channel. An English equivalent may be “fair- 

way” or “midway” or “main channel.” 

25 * Where a navigable river forms the boundary of coterminous States, 
the middle of the channel—the filum aquae or thalweg—is generally taken 
as the line of their separation. I Halleck’s Int. Law, Baker’s ed. p. 145, citing 
Gundling, Jus. Nat. p. 248; Wolfius, Jus Gentium, §§ 106-109; Stypmannus, Jus. 
Marit., etc., cap. V, n. 476-552; Merlin, Repertoire, voc. “alluvium”; Rayneval, 
Droit de la Nature, tome I, p. 307; De Cussy, Droit Maritime, liv. I, tit. II, § 57; 
Rayneval, Inst. du Driot Nat., liv. II, ch. XI; Pothier, GEuvres de, tome X, pp. 87, 
88; Voet, ad Pandects, tome I, pp. 606, 607; Heineccius, Recitaciones, lib. IJ, 
tit, 1, $$ 356-369; Las Siete) Partidas,ptvill sits x xv It 3 Goniez, 
Elementos, lib. II, tit. IV, §3; Febrero Mexicana, tome I, p. 161; Sala Mexicana, 
tome II, p. 62; Justinian, Inst., lib. II, tit. I, Nos. 20-24; De Camp’s Manuel 
des Prop. Riv., passim; Chardon, Droit a’ Alluvion, passim; Grotius, De Jur. 
Bel. ac. Pac., lib. VII, ch. III, §17; Ortolan Domaine International, Nos. 85-93; 
Heffter, Droit International, No. 69, note; Gunther, Europ. Volkerrecht, tit. II, 
p. 57; Pestel, Commentarii de Repub. Batav. No. 268; Bowyer, Universal Pub- 
lic Law, ch. XXVIII; Riquelme, Derecho Pub. Int;, lib. J, tit. 1; ch. TV; Bello, 
Derecho Internacional, pt. I, cap. II]; Pando, Derecho Internacional, p. 99; 
Almeda, Derecho Publico, tome I, p. 199; Cushing, Opinions U. S. Att’ys Gen’, 
vol. VIII, p. 175; Crittenden, Opinions U. S. Att’ys Gen’l, vol. V, pp. 264, 412; 
Puffendorf, De Jur. Nat. et Gent., lib. IV, ch. V, §8; Wolfius, Jus Gentium, 
§§ 108, 109; Proudhon et Dumay, Domaine Public, tome IV, ch. LVI, sec. 7. 
See also Baker’s Int. Law, p. 68; Bowen’s Int. Law, p. 10; Creasy, Int. Law, p. 
221, citing Halleck, p. 138, Twiss, p. 201; Grotius, Lib. II, ch. III, sec. 18; 
Klubn, sec. 133; Twiss, Law of Nations, citing Grotius, lib. II, ch. III § 8: 
Puffendorf, lib. IV, ch. V, § 8; Hall, Int. Law, citing Grotius, lib. II, ch. IL, § 18 
Wolfius, Jus Gentium, §§ 106, 107, Vattel, liv. LIV, ch. XXII, § 266, De Mar- 
tens, Precis, No. 39, the Twee Gebroeders, 3 Rob. 339, 340; Bluntschli, §§ 297 
| 298, 301; Twiss, I, §§ 143, 144; Droit des Gens. Rivier, sec. 14; Droit des 
*26 Gens, * De Martens, vol. 1, No. 39; Droit International, Fodéré, § 657; 
a Devoe Mfg. Co., 108 U. S. 401; Moore, Int. Arb., vol. 1, p. 229, where the 
decision of the San Juan water boundary dispute is found; the boundaries of the 
various bordering States on the Danube, State Papers, 1878, 1879, vol. 70, p. 514 
et seq.; the Detroit River boundary, Ganett’s Boundaries 3d ed. p. 12; the Alaskan 

Boundary case, Foreign Relations, 1903, p. 544. 

Louisiana’s title to the disputed territory is confirmed by prescription usu- 
caption, acquiescence, and specific acknowledgment by the State of Mississippi. 
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The surveys of this territory were made by the United States Government 
about the year 1842 and all lands to the channel were credited to Louisiana. 

Under the Swamp Land Acts of 1849 and 1850 all lands selected by Louis- 
iana south of the channel were approved by the Government and portions of them 
were subsequently sold by Louisiana to individuals at different times down to 1894. 

The disputed territory has always been subject to the sovereignty of Louis- 
iana and has yielded taxes to her exclusively according to the assessments laid by 
her officers. 

All of the Departments of the Government in interpreting the acts of Con- 
gress have accredited the disputed territory to Louisiana. 

The State of Mississippi has recognized the disputed territory as being the 
property of the State of Louisiana, and her present boundary pretension is but 
a matter of recent creation after long years of recognition of, and acquiescence 
in, Louisiana’s ownership and sovereignty. 

It was only after the oyster fishermen of Mississippi by their wasteful sys- 
tem of fishing had either fished up or destroyed all of the Mississippi oysters of 
any value that these fisherman began to invade Louisiana waters in search of 
them. Until recent years the Louisiana fisheries were open to all, but are now 
closed to all except her citizens. It was the exercise of this right that incurred 

Mississippi's displeasure and brought about this suit. That State made no 
*27 claim to the territory under the * Swamp Acts and it was granted to 
Louisiana by the Government. 

In 1839 a survey of the Mississippi coast was made pursuant to an act of 
its legislature. This survey and the report accompanying the same show the deep 
water channel and credit the territory south of it to Louisiana. The official 
maps made and supplied by the State to county officers pursuant to the acts of 
1866 and 1871 are to the same effect. See also map published by the board of 
immigration and agriculture of Mississippi under act of 1882. 

The doctrine of ownership by prescription is fully sustained by the writers 
on international law and by the decisions. Pradier Fodéré, tome II, p. 337, 
citing and reviewing all the authorities; the Delagoa Bay dispute, State Papers, 
vol. 66, 1874, 1875, p. 554; the Great Britain-Venezuela dispute, Moore’s Int. 
Arb. vol. 5, p. 5017; Keyser v. Coe, 9 Blatch. 32; Rhode Island v. Massachusetts, 
4 How. 638; Missouri v. Kentucky, 11 Wall. 403; Kentucky v. Indiana, 136 
U. S. 511; Virginia v. Tennessee, 148 U.S. 522. 


Mr. Hannis Taylor, Mr. J. N. Flowers and Mr. Monroe McClurg, with 
whom Mr. William Williams, Attorney General of the State of Mississippi, 
was on the brief, for defendant: 

The action of Congress from 1812 to 1819 in carving out of the Louisiana 
Purchase and the Mississippi Territory the States of Louisiana, Mississippi 
and Alabama, giving each a portion of the sea front shows the execution of a 
common design. The different acts so far as they may be in apparent conflict, 
must be construed together. 26 Am. & Ency. of Law, 2d ed. 620; Alexander v. 
Alexandria, 5 Cranch, 8; Patterson v. Winn, 14 Pet. 366; United States v. 
Freeman, 3 How. 563; Converse v. United States, 21 How. 463; United States 
v. Walker, 22 How. 299; Ryan v. Carter, 93 U. S. 78; Vane v. Newcombe, 132 
U.Se220: 

In connection with the foregoing the court must apply the equally im- 

*28 portant rule that, where a particular construction of * a statute will occa- 
sion great inconvenience or produce inequality and injustice, that view is 

to be avoided if another and more reasonable interpretation is present in the 
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statute. Bate Refrigerating Co. v. Sulzberger, 157 U.S. 37; Wilson v. Rousseau, 
4 How. 646, 680; Bloomer v. McQuewan, 14 How. 539, 553; Blake v. National 
Banks, 23 Wall. 307, 320; United States v. Kirby, 7 Wall. 482, 486; Knowlton v. 
Moore, 178 U. S. 77. All laws should receive a sensible construction. General 
terms should be so limited in their application as not to lead to injustice, oppres- 
sion, or absurd consequence. It will always, therefore, be presumed that the 
legislature intended exceptions to its language, which would avoid results of this 
character. The reason of the law, in such cases, should prevail over its letter. 
United States v. Kirby, 7 Wall. 482. 

In order to understand the controlling reason underlying the three acts 
in question considered as one connected whole, there must be taken into consid- 
eration the physical.conformation and relative extent of the sea front, which 
they attempted to apportion, as equally as possible, among the States of Louis- 
iana, Mississippi and Alabama. It is well settled that courts will take judicial 
notice of the prominent geographical facts and features of the country. The 
Apollon, 9 Wheat. 362; The Montello, 11 Wall. 411. A court will also take ju- 
dicial notice of the positions of islands off the coast of a State. State v. Wagner, 
61 Maine, 178. The court has therefore complete judicial knowledge of the 
geography of the sea front in question, and of the positions of the islands adja- 
cent thereto, to whose partition the three related acts must be applied. To the 
States of Mississippi and Alabama were given, in identical language, all islands 
“within six leagues of the shore,” and to Louisiana “all islands within three 
leagues of the coast,” the conclusion is irresistible that the wider zone of islands 
given to the States first named was intended to compensate for the fact that 
the latter has more than four times as long a sea front as both combined. 

Everything indicates the intention of Congress to give to each of the three 
*29 States in question the islands directly * in front of it; and to the first two 

a zone of islands twice as wide as that given to the latter for the reason 
stated. The rule of construction which provides that statutes shall be so con- 
strued that they shall not “produce inequality and injustice” is based upon the 
assumption that legislatures always intend by their acts to establish equality and 
justice. In this case full justice and equality could not be accorded either to 
Mississippi or Alabama, even by the grant of the wider zones of islands, because 
of the far more extended sea front of Louisiana. 

There is a well defined international rule which provides that where there 
is more than one channel in a river dividing coterminous States, the deepest 
channel is the mid-channel or thalweg for the purposes of territorial demarca- 
tion. Grotius, De Jure Belli ac Pacis, II, c. 3, sec. 17; Vattel, Droit des Gens, 
18) aol ieyree XXII, sec. 26. This general rule has no application to a case governed 
by a special rule established by convention, or by a special right based on prior 
possession. ‘T'wiss, Int. Law, p. 127; 1 Halleck, Int. Law (Baker’s ed.), p. 171. 
It appears from these authorities that the rule in question is confined to the 
mid-channel or thalweg of rivers, or to a mid-channel which forms the line of 
separation through the bays and estuaries through which the waters of the river 
flow into the sea. The moment the sea is reached, or a body of water which is a 
part of the sea, the rule is at an end. 

The attempt to extend the rule beyond the estuaries of the river into the 

open sea, that is, into the open waters of the Gulf of Mexico, cannot be supported 
either by reason or authority. Not by reason, because the wide expense of water, 
unconfined between banks, utterly fails to serve as a boundary, not by authority, 


because there is no precedent for such an extension of the rule in any work on 
international law. 
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Whenever it is necessary for two contiguous States to run a water bound- 
ary through an archipelago of islands off their coasts it is only possible to do so 
by convention, as international law provides no rule upon the subject. For 
*30 that reason * Great Britain and the United States, in the famous treaty of 
1846, stipulated that the line between them should be continued westward 
along the forty-ninth parallel of north latitude “to the middle of the channel which 
separates the continent from Vancouver’s Island, and thence southerly, through 
the middle of said channel and of Fuca’s Straits to the Pacific Ocean.” The 
Emperor of Germany was called upon, as arbitrator, to decide “whether the bound- 
ary line which, according to the Treaty of Washington of June 15, 1846, after 
being carried westward along the forty-ninth parallel of north latitude to the mid- 
dle of the channel which separates the continent from Vancouver’s Island is 
thence to be drawn southerly through the middle of the said named channel and 
of the Fuca Straits to the Pacific Ocean, should be drawn through the Rosario 
channel as the Government of Her Britannic Majesty’s claims, or through the 
Haro Channel as the Government of the United States claims.” There was no 
pretense of the existence of any such general rule of international law or “cus- 
tom” as complainant claims in this case. Only the conventional rule laid down 
in the treaty was contended for by either side, and its construction was the only 
subject of the award. 

By the express terms of the acts, Congress established a definite land bound- 
ary for the State of Louisiana. A special rule having been thus established by 
competent authority, a general rule, even if such a one existed could not be in- 
voked. General rules of international law are never applied under such cir- 
cumstances. See Grotius, De Jure Belli ac Pacis, II, c. 3; Bluntschli, XV, 2; 
Martens, Precis, sec. 119, p. 320; Colvo, Droit Int. I, sec. 19, p. 109, Phillimore, 
Int. Law. I, pp. 44, 45 (2d ed. London) ; 1 Twiss, Law of Nations, pp. 130, 131; 
Lawrence’s Wheat., p. 28; 1 Halleck, Int. Law, (Baker’s ed.), p. 50; Lorimer, 
Ins. of Int. Law, I, p. 43. 

Physical geography simply reproduces the actual coast lines of maritime 
States, as they are defined by nature at the point of contact of the sea with the 

land, while the political coast line, superimposed upon it by operation of 
*31 international law, * is vastly shorter by reason of the fact that the artificial 

and imaginary line cuts across the heads of bays and inlets. The natural 
coast line, as known to physical geography, exists primarily for the purpose of 
boundary. The artificial coast line, as known to international law, exists only for 
the purposes of jurisdiction. Rivier, Principes du Droit des Gens, vol. I, pp. 
145, 146, 170. 

Both in their popular and technical senses ‘“‘coast’”’ and “shore” are identical 
and convertible terms. 4 Am. & Eng. Ency. of Law, 2d ed. p. 818. See United 
States v. Pacheco, 2 Wall. 587; Farnham on Waters, vol 2, p. 1463 and vol. 1, 
p. 227. The word “shore” is also used in admitting Alabama. 
_ An island is a body of land surrounded by water. 17 Am. & Eng. Ency. 
of Law, 2d ed. p. 530. A body of land continuously covered by water is not an 
island. Weber v. Pere Marquette Boom Co., 62 Michigan, 626. It does not lose 
its character by being almost submerged at high tide. De Guyer v. Banning, 
167 U. S. 723. As to erosion and submergence, see Widdicombe v. Rosemiller, 
118 Fed. Rep. 295. It is necessary that a strip of navigable water should separ- 
ate it from the mainland. Dumphry v. Williams, 2 Pugsley (N. B.), 350; King 
v. Young, 76 Maine, 76; American River Water Co. v. Amsden, 6 California, 
443; Attorney General v. Woods, 108 Massachusetts, 436; Grand Rapids v. 
Powers, 89 Michigan, 94; Bamphrey v. State, 52 Minnesota, 181. 

The business of a cartographer, or map-maker, is to describe land forms, 
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not to settle titles of particular sovereignties to particular parts of the earth’s 
surface. The value of every map depends upon two factors; first, the com- 
pleteness of the data out of which it is constructed; second, the skill of the 
cartographer in working such data into an harmonious whole. Early maps, 
which are necessarily based upon incomplete data, are almost invariably mis- 
leading guides. For that reason, international jurists generally regard such 
maps as of little or no value in boundary controversies. The great English 

jurist, Sir Travers Twiss, in speaking of the uselessness of maps in the 
*32  * investigation of boundary questions, has even regretted that they are ever 

appealed to at all. See Greenhow’s History of Oregon and California, p. 
437, note; United States v. Texas, 162 U.S. 1. 

There is nothing in the Swamp Land Act to give color to the idea suggested 
in the bill, that Congress, as well as the various departments of the United 
States Government, having authority in the premises, have themselves recog- 
nized the boundary line contended for by Louisiana by reason of the fact that 
the United States Government has confirmed to the State of Louisiana the lands 
composing Half Moon Island, etc. So far from there being the slightest founda- 
tion of truth for that suggestion the fact is that the act in question undertook to 
give to complainant as a donation certain lands which, by her application for 
them, she admitted belonged, not to her, but to the United States. 

If defendant’s contention is sound that the islands in question were con- 
veyed to her by an express grant upon her admission to the Union in 1817, then 
the subsequent act of March 2, 1849, purporting to donate certain swamp and 
overflowed lands to complainant can have no possible operation for the simple 
reason that the United States had, at the date of said act, neither title nor in- 
terest. Grants made by a legislature are not warranties; and if the thing 
granted was not in the grantor at the time of the grant, no estate passes to her 
grantee. Rice v. Minn & N. W.R. R. Co., 1 Black, 358; Polk v. Wendal, 9 
Cranch, 87. If that be true, then the ex parte proceeding of the Secretary of the 
Interior in 1852 was simply null and void as an attempt to take away a part of 
ue Syne of a State without the consent of its legislature. Art. IV, § 3, Const. 

The doctrine of acquiescence does not apply to wild and unsettled lands 
such as were those in dispute. The assertion of sovereignty by Louisiana prac- 
tically dates from the act of its legislature of 1902 relating to the dredging of 

oysters. Mississippi has never acquiesced in the claims of Louisiane but 
*=35 6 on.* the contrary has exercised sovereignty over the disputed territory in 

many ways, é. g., its courts in 1821 convicted for robbery; an inquest was 
held upon a body found in the waters of Isle 4 Pitre in 1886; in 1893 an arrest 
was made for violations of oyster laws in these waters. The legislature in 1857 
passed an oyster and game law covering the territory in question, which was 
embodied in the Revised Statutes of the State for 1871, 1880 and 1892 


Mr. CHIEF Justice FULLER, after making the foregoing statement, delivered 
the opinion of the court. 


The demurrer was overruled because the court was of opinion that the bill 
presented a prima facie case of justiciable controversy between the State of 
‘Louisiana and the State of Mississippi as to the boundary line between th 
and we are clear that proofs establish the existence of such a cont ee 
fully sustain our jurisdiction. pee Ok a 
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It is apparent that the enforcement of the oyster legislation of the two 
States led to a conflict between the authorities of both, which involved a dispute 
as to the true boundary line. 

In 1886 the State of Louisiana passed an act vesting the power to control 
the oyster industry in the hands of the officials of the parishes of the State in 
their several localities, along general lines laid down in the law. Laws Louis- 
iana, 1886, Act No. 106. This was followed by the acts of 1892 (No. 110), 
1896 (No. 121), and 1900 (No. 159). By the act of 1896 non-resident oyster 
fishermen were prohibited from fishing oysters in Louisiana waters, and the 
dredging of oysters was also prohibited, in this particular differing from the 
laws of Mississippi, which permitted it. By a concurrent resolution of 1900 
a Legislative Commission was created to investigate and report on the oyster 
industry of the State. 

In January, 1898, the parochial authorities of the parish of St. Bernard 

equipped and sent out an official expedition to exclude from the oyster 
*34 waters of the parish any non-resident * oyster fishermen who might be 

found fishing therein. Nonresident Mississippi oystermen were found fish- 
ing oysters there, and they were notified that they must stop fishing and move out 
of those waters. These Mississippians then complained to the Mississippi au- 
thorities and a conference ensued between representatives of the parish of St. 
Bernard and the county of Hancock. In January, 1901, at the instance of the 
Louisiana Legislative Commission appointed under the act of 1900, and of com- 
mittees appointed from the police juries of the Louisiana parishes of St. Bernard 
and Plaquemines, a meeting of the state officials of Louisiana was held in New 
Orleans to consider the subject of the dispute with the State of Mississippi, and 
the invasion by non-residents of the Louisiana oyster waters. This meeting re- 
sulted in the appointment by the Governor of Louisiana of a commission of five 
members, and an official communication from the Governor of Louisiana ad- 
dressed to the Governor of Mississippi requesting the latter to appoint a similar 
commission to see if it were possible to effect an amicable settlement of the dis- 
pute between the two States. This Mississippi commission was accordingly ap- 
pointed, and the two commissions held a joint conference in New Orleans in 
March, 1901. Louisiana presented at the conference a map showing the Louis- 
iana contention as to the boundary, which is the map attached to the bill and 
marked Exhibit E. The Mississippi commission reported that it was impossible 
to effect an amicable extra-judicial settlement of the dispute, and that the only 
hope of settlement was a friendly suit in the Supreme Court of the United States. 
This report was submitted by the Mississippi commission to the Governor of Mis- 
sissippi and was transmitted to the legislature of that State. At this session the 
State of Mississippi passed a new law controlling her oyster waters and oyster 
industry. Laws, 1902, c. 58. This act created a state oyster commission, vested 
with entire control of the Mississippi oyster industry. It took the control of 

the industry out of the hands of the coast county authorities and centralized 
*35 it in this state department, which was authorized to establish a * system of 

patrol of the Mississippi oyster waters and to maintain patrol boats to sus- 
tain the oyster laws in her territory. In July, 1902, the State of Louisiana fol- 
lowed the example of the State of Mississippi and adopted an act, Acts 1902, No. 
153, creating a state oyster commission of Louisiana as a state department vested 
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with full control of the oyster industry of Louisiana, and authorized to establish 
patrol boats and maintain an armed patrol on the Louisiana oyster waters to 
protect her rights in the oyster industry therein. In view of the danger of an 
armed conflict, the Oyster Commissions of both States, -in September, 1902, 
adopted a joint resolution establishing a neutral territory between the two 
States “pending the final decision by the Supreme Court of the United States 
in the boundary suit to be instituted,” to remain a common fishing ground. 
This modus vivendi did not include all of the disputed territory, but the waters 
of Mississippi Sound between the deep water channel and the north shore line 
of the Louisiana marshes were embraced by it. 

In the following October this bill was filed. Louisiana appeared through 
her Governor and her Attorney General, and the action of the Governor in 
instituting the suit was subsequently approved, ratified and confirmed by the 
legislature. 

The facts that the act of Congress admitting the State of Louisiana gave 
that State all islands within three leagues or nine miles of her coast, and that 
the subsequent act of Congress admitting the State of Mississippi purported 
to give that State all islands within six leagues or eighteen miles of her shore, 
and that some islands within nine miles of the Louisiana coast were also within 
eighteen miles of the Mississippi shore, furnished the basis for a boundary 
controversy, although, in our judgment, the apparent inconsistency is reconcil- 
able, as hereinafter explained. And that controversy involved to each State 
pecuniary values of magnitude, as is shown by the evidence on both sides. 
We think that there existed between the two States, in their sovereign capacity 

as States, a controversy affecting the boundary line separating them in the 
*36 locality in * question of a character to justify the exercise of our original 
jurisdiction within the rules laid down in Missouri v. Illinois, 200 U. S. 
496; S. C. 180 U. S. 208; Pennsylvania v. Wheeling Bridge Company, 13 How. 
518, 589; Louisiana v. Texas, 176 U. S. 1; Kansas v. Colorado, 185 U. S. 125. 

2. The State of Louisiana was admitted into the Union by the act of Con- 
gress approved April 6, 1812, 2 Stat. 701, c. 50, which commenced as follows: 

“Whereas, the representatives of the people of all that part of the territory 
or country ceded under the name of ‘Louisiana’ by the treaty at Paris on the 
thirtieth day of April, one thousand eight hundred and three, between the United 
States and France, contained within the following limits, that is to say: Begin- 
ning at the mouth of the river Sabine; thence, by a line to be drawn along the 
middle of said river, including all islands, to the thirty-second degree of latitude; 
thence due north to the northernmost part of the thirty-third degree of north 
latitude; thence along said parallel of latitude to the river Mississippi; thence, 
down the said river, to the river Iberville; and from thence, along the middle of 
the said river, and Lakes Maurepas and Pontchartrain, to the Gulf of Mexico; 
thence, bounded by the said Gulf, to the place of beginning, including all islands 
within three leagues of the coast: . . .” 

Map of diagram No. 1 (ante, p. 4), given in the opening statement, shows 
the limits as thus defined. 

By an act of Congress approved April 14, 1812, 2 Stat. 708, c. 57, additional 
territory was added to the State of Louisiana, described thus: 

“All that tract of country comprehended within the following bounds, to 
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wit: Beginning at the junction of the Iberville, with the river Mississippi; thence 
along the middle of the Iberville, the river Amite, and the Lakes Maurepas and 
Pontchartrain to the eastern mouth of the Pearl river; thence up the eastern 
branch of Pearl river to the thirty-first degree of north latitude; thence along 

the said degree of latitude to the river Mississippi; thence down the said 
*37 river to the place of beginning, * shall become and form a part of the said 

State of Louisiana, and be subject to the constitution and laws thereof, in 
the same manner, and for all intents and purposes, as if it had been included 
within the original boundaries of the said State.” 

This added territory is shown on map or diagram No. 2.4 The eastern 
boundary of Louisiana was thereby moved eastward from the Mississippi to Pearl 
river, and Louisiana was given the country south of the thirty-first degree of 
north latitude, and north of the boundary formed by the river Iberville, the mid- 
dle of Lakes Maurepas and Pontchartrain and the Rigolets. 

The river Iberville is called on this map Bayou Manchac, and is still known 
by that name. The Rigolets is a gut connecting the waters of Lakes Pontchartrain 
and Borgne, both of which are bodies of salt water and were originally arms 
of the sea. In order to reach the open waters of the Gulf of Mexico from the 
middle of Lakes Maurepas and Pontchartrain the line ran through the Rigolets 
into Lake Borgne, and after the addition to the State by the act of April 14, 
1812, the eastern boundary line of Louisiana entered Lake Borgne to the south 
by Pearl river as well as the Rigolets. To get from Lake Borgne into the open 
water of the Gulf of Mexico beyond Chandeleur Islands and around to the 
western boundary of Louisiana, it was necessary, as Louisiana contends, to 
follow the deep water channel north of Half Moon or Grand Island, through 
Mississippi Sound, and thence by the pass between Cat Island and Isle a Pitre, 
north of the Chandeleur Islands, into the open Gulf. Many maps are given 
in the record, some made at dates long prior to the admission of Louisiana as a 
State, some at that time, and some within a few years thereafter, and all show 
the St. Bernard peninsula to be geographically a true part of the State of 
Louisiana, or of an area of country that was to form the State, and that the 
said peninsula projected itself as a well-defined arm of land out into the waters 

of the Gulf, branching off as a projection from the main body of land 
*38 composing * the State, and forming a part of it. We observe that on 
many of these early maps the term “peninsula” is applied to this projec- 
tion, and that designation is sufficiently accurate for the purpose of description. 

November 14, 1803, President Jefferson sent a communication to Congress, 
in which, among other things, he said: 

“The object of the following pages is to consolidate the information re- 
specting the present State of Louisiana, furnished to the Executive by several 
individuals among the best informed on the subject. 

“Of the province of Louisiana no general map, sufficiently correct to be 
depended upon, has been published, nor has any been yet procured from a private 
source. It is, indeed, probable, that surveys have never been made upon so 
extensive a scale as to afford the means of laying down the various regions of 
a country which in some of its parts appears to have been but imperfectly 
explored. 


1Ante, p. 1484. 
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“St. Bernardo. 


“On the east side of the Mississippi, about five leagues below New Orleans, 
and at the head of the English Bend, is a settlement known by the name of the 
Poblacion de St. Bernardo, or the Terre au Beeufs, extending on both sides of a 
creek or drain, whose head is contiguous to the Mississippi, and which flowing 
eastward, after a course of eighteen leagues, and dividing itself into two 
branches, falls into the sea and Lake Borgne. This settlement consists of two 
parishes, almost all the inhabitants of which are Spaniards from the Canaries, 
who content themselves with raising fowls, corn and garden stuff for the 
market at New Orleans. The lands cannot be cultivated to any great distance 
from the banks of the creek, on account of the vicinity of the marsh behind 
them, but the place is susceptible of great improvement, and of affording another 
communication to small craft of from eight to ten feet draught, between the sea 
and the Mississippi.” 

“Country from Plaquemines to the sea, and effect of the hurricanes: 
ey) * “From Plaquemines to the sea is twelve or thirteen leagues. The 
country is low, swampy, chiefly covered with reeds, and having little or no 
timber, and no settlement whatever. It may be necessary to mention here, that 
the whole lower part of the country, from the English Turn downwards, is sub- 
ject to overflowing in hurricanes, either by the recoiling of the river, or reflux 
from the sea on each side; and, on more than one occasion, it has been covered 
from the depth of two to ten feet, according to the descent of the river, whereby 
many lives were lost, horses and cattle swept away, and a scene of destruction 
laid. The last calamity of this kind happened in 1794, but fortunately they are 
not frequent. In the preceding year the engineer who superintended the erection 
of the fort at Plaquemines was drowned in his house near the fort, and the 
workmen and garrison escaped only by taking refuge on an elevated spot in the 
fort, on which there were notwithstanding two or three feet of water. These 
hurricanes have generally been felt in the month of August. Their greatest fury 
lasts about twelve hours. They commence in the southeast, veer about to all the 
points of the compass, are felt most severely below, and seldom extend more than 
a few leagues above New Orleans. In their whole course they are marked with 
ruin and desolation. Until that of 1793, there had been none felt from the 
year 1780.” 

This communication was, of course, before Congress when the act of 1812, 
admitting Louisiana, was approved, and the peninsula was clearly recognized as 
forming part of the parish of St. Bernard, as was its marshy character and that 
of the adjoining parish. 

By the act of Congress, approved March 1, 1817, 3 Stat. 348, c. 23, the 
inhabitants of the western part of the then Mississippi Territory were authorized 
to form for themselves a state constitution and to be admitted into the Union 
with the following boundaries: “Beginning on the river Mississippi at the point 
where the southern boundary line of the State of Tennessee strikes the same: 
a ned oe NS Caan He to the Tennessee river ; thence up 

r * creek; thence by a direct line to the north- 

west corner of the county of Washington; thence due south to the Gulf of 
Mexico; thence westwardly, including all the islands within six leagues of the 
shore, to the most eastern junction of Pearl river with Lake Borgne; thence up 
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said river to the thirty-first degree of north latitude; thence west along the said 
degree of latitude to the Mississippi river; thence up the same to the beginning.” 

The people in convention, August 15, 1817, formed a constitution and state 
government (approved subsequently by popular vote), and the State was ad- 
mitted by resolution December 10, 1817, 3 Stat. 472. 

The State of Alabama was admitted by the act of March 2, 1819, 3 Stat. 
489, c. 47, which provided: “That the said State shall consist of all the territory 
included within the following boundaries, to wit: Beginning at the point where 
the thirty-first degree of north latitude intersects the Perdido river; thence, east, 
to the western boundary line of the State of Georgia; thence along said line, to 
the southern boundary line of the State of Tennessee; thence, west, along said 
boundary line, to the Tennessee river; thence, up the same, to the mouth of Bear 
creek ; thence, by a direct line, to the northwest corner of Washington county ; 
thence, due south, to the Gulf of Mexico; thence, eastwardly, including all the 
islands within six leagues of the shore, to the Perdido river; and thence, up the 
same to the beginning.” 

The islands, marsh or otherwise, claimed by Louisiana in this case were all 
within three leagues of her coast. The act admitting Mississippi was passed 
five years after the Louisiana act, yet Mississippi claims thereunder the disputed 
territory, as being islands within eighteen miles of her shore. If it were true 
that this repugnancy between the two acts existed, it is enough to say that 
Congress, after the admission of Louisiana, could not take away any portion 
of that State and give it to the State of Mississippi. The rule, Qui prior est 

tempore, potior in jure, applied, and section three of article 1V of the Con- 
*41 stitution does not permit the claims of any particular State to be * preju- 
diced by the exercise of the power of Congress therein conferred. 

But it is said that the act admitting Louisiana, the act admitting Mississippi, 
and the act admitting Alabama must be construed as in pari materia; and, being 
so construed, that Congress must be held to have had in view in the three acts a 
division of the coast along the Gulf of Mexico so as to equalize the water front- 
age of Mississippi, Louisiana, and Alabama. 

We do not regard these acts as in part materia in any proper sense. They 
provided for the admission of three separate States, and the subject of each 
was not only not identical with, but not even similar to, that of the others. They 
did not form part of a homogeneous whole, of a common system, so as to allow 
a claimant under the later act to successfully contend that it changed the earlier 
act by construction or effected such change because declaratory of the meaning 
of the prior act. 

And assuming for the sake of argument that the Louisiana and Mississippi 
acts were irreconcilably inconsistent, but remembering that when Louisiana was 
admitted into the Union, the territory now composing the coast counties of 
Mississippi, that is, below the thirty-first degree of north latitude, was not actually 
a part of the Mississippi Territory but was in dispute between the United States 
and Spain, the theory of any preconcerted design in regard to the water front 
of the two States is too unreasonable to be entertained. 

In the treaty of peace between England, France and Spain of February 10, 
1716, Article VII, on the subject of the boundary line separating the dominions 
of England and France in the New World, provided: “That for the future 
the confines between the dominions of His Brittanic Majesty and those of His 
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Most Christian Majesty in that part of the world shall be fixed irrevocably by 
a line drawn along the river Mississippi from its source to the river Iberville, 
and from thence by a line drawn along the middle of this river and the Lakes 

Maurepas and Pontchartrain to the sea.” According to this treaty Eng- 
*42 land retained the port of Mobile and its river and everything east * of the 

Rigolets. The Island of Orleans, formed by the river Iberville, Lakes 
Maurepas and Pontchartrain, the Rigolets, the Gulf of Mexico and the Mississippi 
river, remained the property of France. In the treaty of February 10, 1763, prac- 
tically the same language is used in describing the boundary line separating the 
British from the French territory, and by the twentieth article the cession to 
England of Florida by Spain and all that Spain possessed on the continent of 
North America was provided for. By the treaty of September 3, 1783, between 
England and Spain, England retroceded East and West Florida to Spain. By the 
treaty of St. Ildefonso of October 1, 1800, Spain ceded to France “the colony or 
province of Louisiana with the same extent that it now has in the hands of Spain, 
and that it had when France possessed it, and such as it should be after the trea- 
ties subsequently entered into between Spain and other States.” April 30, 1803, 
France ceded to the United States “the colony or province of Louisiana,” using 
the same description as used by Spain in ceding the territory to her, and stating 
in Article II “In the cession made in the preceding article are included the 
adjacent islands belonging to Louisiana. eg 

There is nothing in any of these transfers to raise’a doubt that the peninsula 
of St. Bernard was part of the Island of Orleans and that this Island of Orleans 
was in fact formed by the extension to the sea of the boundary line coming 
down through the middle of Lakes Maurepas and Pontchartrain and so finding 
its way to the sea by the deep water channel. 

March 26, 1804, an act of Congress was approved, dividing the country 
acquired as Louisiana from France into two parts, providing: 

“That all that portion of the country ceded by France to the United States, 
under the name of Louisiana, which lies south of the Mississippi Territory and 
on an east and west line to commence on the Mississippi river, at the thirty-third 

degree of north latitude, and to extend west to the western boundary of 
*43 the said cession, shall constitute a Territory of the United * States under 

the name of the Territory of Orleans; the government whereof shall be 
organized and administered as follows: 

“SECTION 12. The residue of the Province of Louisiana, ceded to the United 
States, shall be called the District of Louisiana, the government whereof shall be 
organized and administered as follows: . . . ” 

Congress manifestly regarded the lands to the east, that were south of the 
Mississippi Territory, and which form the disputed area of to-day, as part of 
the original Island of Orleans, included in the treaty of April 30, 1803; and 
these were given to the Territory of Orleans, whose southeastern boundary was 
the original southeastern boundary of the Island of Orleans. At that date the 
Mississippi Territory did not extend south of the thirty-first degree of north 
latitude and its domain did not reach the shore of Mississippi Sound, so called. 

February 20, 1811, 2 Stat. 641, c. 21, an act of Congress was approved, “to 
enable the people of the Territory of Orleans to form a constitution and state 
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government, and for the admission of such State into the Union, on an equal 
footing with the original States, and for other purposes.” The description of 
the limits was as follows: “Beginning at the mouth of the river Sabine, thence, 
by a line to be drawn along the middle of the said river, including all islands to 
the thirty-second degree of latitude; thence due north to the northernmost part 
of the thirty-third degree of north latitude; thence along said parallel of latitude 
to the river Mississippi; thence down the said river to the river Iberville; and 
from thence along the middle of the said river and Lakes Maurepas and Pont- 
chartrain, to the Gulf of Mexico; thence bounded by said Gulf, to the place of 
beginning : including all islands within three leagues of the coast,” etc. 

The eastern boundary thus described is a water boundary, and, in extending 
this water boundary to the open sea or Gulf of Mexico, we think it included the 

Rigolets and the deep water sailing channel line to get around to the west- 
*44 ward. A little * over one year later Louisiana was created a State by the 

act of Congress of April 6, 1812, with this identical eastern boundary line; 
and the addition of territory by the act of April 14, 1812, did not affect the deep 
water sailing channel line as a boundary. 

April 7, 1798, 1 Stat. 549, c. 28, an act was approved “for an amicable 
settlement of limits with the State of Georgia, and authorizing the establishment 
of a government in the Mississippi Territory,’ which read in part: “That all 
that tract of country bounded on the west by the Mississippi; on the north by 
a line to be drawn due east from the mouth of the Yasous to the Chatahouchee 
river ; on the east by the river Chatahouchee; and on the south by the thirty-first 
degree of north latitude, shall be, and hereby is constituted one district, to be 
called the Mississippi Territory.” This was in conformity with the treaty between 
Spain and the United States of October 27, 1795. Maps of that date, and sub- 
sequently, show that the admitted rights of the United States did not at the 
time extend south of the thirty-first degree of north latitude at that point. 

By an act of January 15, 1811, the President of the United States was 
authorized, among other things, in the event that any foreign government 
attempted to occupy the same, to take possession of the country lying east of 
the river Perdido, and south of the State of Georgia and the Mississippi Terri- 
tory. The river Perdido is in the State of Alabama, east of the State of Mis- 
sissippi, and flows into the Gulf of Mexico between Mobile Bay in Alabama 
and Pensacola Bay in Florida. A few days later, and on March 3, 1811, an act 
of Congress was approved, providing that the act of January 15, 1811, and this 
act, should not be published until the end of the next session of Congress, unless 
with the consent of the President. 

By resolution approved January 15, 1811, it was specifically declarea that 
the United States could not without serious inquietude see any part of the terri- 
- tory adjoining the southern border of the United States pass into the hands of 

any foreign power, “and that a due regard to their own safety compels 
*45  *them to provide, under certain contingencies, for the temporary occupa- 
tion of the said territory.” 3 Stat. 471. 

May 14, 1812, an act of Congress was passed, 2 Stat. 734, c. 84, to enlarge 
the boundaries of the Mississippi Territory, which used the following language: 
“That all that portion of the territory lying east of Pearl river, west of the 
Perdido, and south of the thirty-first degree of latitude, be, and the same is 
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hereby annexed to the Mississippi Territory,” etc. The country described was 
not at the time in the possession of the United States, and on February 12, 1812, 
Congress passed an act “authorizing the President of the United States to take 
possession of a tract of country lying south of the Mississippi Territory and west 
of the river Perdido,” which act referred to the tract as “not now in the posses- 
sion of the United States.” 3 Stat. 472. But it was not until the enabling act 
in respect of Mississippi, approved March 1, 1817, that the language was used: 
“Thence due south to the Gulf of Mexico, thence westwardly, including all the 
islands within six leagues of the shore, to the most eastern junction of Pearl 
river and Lake Borgne,” etc. 

The claim of Mississippi is that the disputed area is composed of islands, 
and as those islands are within eighteen miles of her shore, that they were given 
to her by the act of March 1, and the resolution of December 10, 1817. It 
is true there are some islands in that area, such as Grassy, Half Moon, Petit Pass 
and Isle a Pitre, all of which are between the deep water channel on the north 
and the main coast line of St. Bernard peninsula on the south. 

The contention of Louisiana is that these islands were previously given to 
her by the act of April 6, 1812, more than five years prior to the admission of 
Mississippi, and that her title thereto, even if the acts were in conflict, is superior 
to that of the State of Mississippi; and she also contends that the islands belong 
to her because they are south of the deep water sailing channel line, which she 

submits is the true boundary line between the two States. Mississippi 
*46 denies that the peninsula * of St. Bernard and the Louisiana Marshes con- 

stitute a peninsula in the true sense of the word, but insists that they con- 
stitute an archipelago of islands. Certainly there are in the body of the Louis- 
iana Marshes or St. Bernard peninsula portions of sea marsh which might tech- 
nically be called islands, because they are land entirely surrounded by water, but 
they are not true islands. They are rather, as the Commissioner of the General 
Land Office wrote the Mississippi land commissioner in 1904, ‘“‘in fact, hummocks 
of land surrounded by the marsh and swamp in said townships. . . . ” 

And when the Louisiana act used the words: “thence bounded by the said 
Gulf to the place of beginning, including all islands within three leagues of the 
coast,” the coast referred to is the whole coast of the State, and the peninsula 
of St. Bernard formed an integral part of it. Lake Borgne and Mississippi 
Sound are bodies of salt water and as such parts of the sea or Gulf, and as 
the coast of Louisiana began along the north shore of the peninsula, it is not 
to be supposed that the islands referred to by Congress in the Louisiana act 
were solely those islands to the south of that State. 

The contention of Mississippi is based upon an assumed inconsistency be- 
tween the Louisiana and the Mississippi acts, but we think upon a true interpreta- 
tion, in the light of the facts, that no such inconsistency can be imputed. The 
maps show that there is a chain, not of alluvial but of sea sand islands running 
from the west shore of Mobile Bay in the State of Alabama, westward to and 
inclusive of Cat Island in the State of Mississippi. This chain forms the southern 
boundary of Misissippi Sound, and the islands are all relatively the same distance 
from the shore of the States of Mississippi and of Alabama. They, beginning 
at the eastern end, are Dauphin, Petit Bois, Horn, Ship and Cat Islands, and there 
are some other islands lying within this chain. If Congress referred to these 
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islands as being thus within six leagues of the shore, when the act creating the 

State of Mississippi was passed, it follows that there would be no conflict 
*47 with prior existing boundaries of * the State of Louisiana, particularly if 

the deep water sailing channel line be taken as the correct boundary be- 
tween the States. And when Congress created a separate territorial government 
for the eastern part of Mississippi Territory and called it Alabama, by the act of 
March 3, 1817, it used the same. language concerning the western and southern 
boundary of the Territory: “thence due south to the Gulf of Mexico, thence east- 
wardly, including all islands within six leagues of the shore to the river Perdido 
and thence up same to the beginning.” It seems obvious to us that it was to this 
chain of islands that Congress referred when it admitted Mississippi into the 
Union, and that it had no intention whatsoever of giving Mississippi any claim of 
ownership in the sea marsh islands, which had been previously granted to the 
State of Louisiana. 

We are of opinion that the peninsula of St. Bernard in its entirety belongs 
to Louisiana; that the Louisiana Marshes at the eastern extremity thereof form 
part of the coast line of the State; and that the islands within nine miles of that 
coast are hers, except as restricted by the deep water sailing channel regarded 
as a boundary. Cat Island, for instance, is within the nine miles, but it is north 
of the deep water channel, is not alluvial, and is conceded by both States to 
belong to Mississippi. 

3. That there is a deep water sailing channel line emerging from the mouth 
of Pearl river, and extending east between Lower Point Clear and Grand Island, 
is shown by the numerous maps, surveys and sketches in the record. It separ- 
ates into two branches, one of them passing between Cat Island and Isle a Pitre. 

Among the maps put in evidence by Louisiana is one prepared by George 
Gauld, M. A., for the British Admiralty in the year 1778, and, from the relative 
depths of water given, the existence of this same channel, extending out into 
the Gulf, southwest of Cat Island, is shown and is the same as noted on maps 

of subsequent years. 
*48 February 14, 1839, an act of the legislature of Mississippi was * ap- 

proved, providing for a survey of the Mississippi coast. The survey and 
report are given in full in the record, and the deep water channel above referred 
to is traceable in detail on the sketch. The channels indicated on this survey and 
on the United States Coast and Geodetic Survey map are the same channels. It 
may be noted, in passing, that the body of water now known as “Mississippi 
Sound,” is not so designated on this sketch, and the first map which uses this 
name, to which our attention has been called, was issued in 1866. 

Louisiana lies between the States of Mississippi to the east and Texas to the 
west. The southern portion of Louisiana is geologically of an alluvial formation, 
containing the delta of the Mississippi river. The peninsula of the parish of St 
Bernard is practically a part of this delta formation. 

Mississippi’s mainland borders on Mississippi Sound. This is an inclosed 
arm of the sea, wholly within the United States, and formed by a chain of large 
islands, extending westward from Mobile, Alabama, to Cat Island. The open 
ings from this body of water into the Gulf are neither of them six miles wide. 
Such openings occur between Cat Island and Isle a Pitre; between Cat and Ship 
Islands; between Ship and Horn Islands; between Horn and Petit Bois Islands; 
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between Petit Bois and Dauphin Islands; and between Dauphin Island and the 
mainland on the west coast of Mobile Bay. The maps show all this, and, among 
others, reference may be made to Jeffrey’s map of 1775, given in the record, 
and which in reduced form is reproduced from Jeffrey’s Atlas of 1800 as the 
frontispiece of vol. II Adams’ History of the United States. 

Now to repeat, the boundary of Louisiana separating her from the State 
of Mississippi to the east is the thread of the channel of the Mississippi river, 
and this extends south until it reaches the thirty-first degree of north latitude and 
then runs directly east along that degree until Pearl river is reached; thence 
south along the channel of that river to Lake Borgne. Pearl river flows into 

Lake Borgne, Lake Borgne into Mississippi Sound and Mississippi Sound 
*49 into the open Gulf of Mexico, * through, among other outlets, South Pass, 
separating Cat Island from Isle a Pitre. 

If the doctrine of the thalweg is applicable, the correct boundary line separ- 
ating Louisiana from Mississippi in these waters is the deep water channel. 

The term “thalweg” is commonly used by writers on international law in 
definition of water boundaries between States, meaning the middle or deepest 
or most navigable channel. And while often styled “fairway” or “midway” or 
“main channel,” the word itself has been taken over into various languages. 
Thas in the treaty of Luneville, February 9, 1801, we find “le Thalweg de l’Adige,” 
“le Thalweg du Rhin,” and it is similarly used in English treaties and decisions, 
and the books of publicists in every tongue. 

In Iowa v. Illinois, 147 U. S. 1, the rule of the thalweg was stated and 
applied. The controversy between the States of Iowa and Illinois on the Mis- 
sissippi river, which flowed between them, was as to the line which separated 
“the jurisdiction of the two States for the purposes of taxation and other pur- 
poses of government.” Jowa contended that the boundary line was the middle 
of the main body of the river, without regard to the “steamboat channel” or 
deepest part of the stream. Tlinois claimed that its jurisdiction extended to the 
channel upon which commerce on the river by steamboats or other vessels was 
usually conducted. This court held that the true line in a navigable river 
between States is the middle of the main channel of the river. 

Mr. Justice Field, delivering the opinion of the court, said: 

“When a navigable river constitutes the boundary between two independent 
States, the line defining the point at which the jurisdiction of the two separates 
is well established to be the middle of the main channel of the stream. The 
interest of each State in the navigation of the river admits of no other line. The 
preservation by each of its equal right in the navigation of the stream is the 

subject of paramount interest. It is, therefore, laid down in all the rec- 
*50 ognized treatises on international * law of modern times that the middle of 

the channel of the stream marks the true boundary between the adjoining 
States up to which each State will on its side exercise jurisdiction. In interna- 
tional law, therefore, and by the usage of European nations, the term ‘middle of 
the stream,’ as applied to a navigable river, is the same as the middle of the chan- 
nel of such stream, and in that sense the terms are used in the treaty of peace 
between Great Britain, France, and Spain, concluded at Paris in 1763. By the 
language, ‘a line drawn along the middle of the river Mississippi from its source 
to the river Iberville,’ as there used, is meant along the middle of the channel of 
the river Mississippi.” . 
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This judgment related to navigable rivers. But we are of opinion that, on 
occasion, the principle of the thalweg is applicable, in respect of water boundaries, 
to sounds, bays, straits, gulfs, estuaries and other arms of the sea. 

As to boundary lakes and landlocked seas, where there is no necessary track 
of navigation, the line of demarcation is drawn in the middle, and this is true 
of narrow straits separating the lands of two different States; but whenever 
there is a deep water sailing channel therein, it is thought by the publicists that 
the rule of the thalweg applies. 1 Martens (F. de), 2d ed. 134; Hall. § 38; 
Bluntschli, 5th ed. §§ 298, 299; 1 Oppenheim, 254, 255. 

Thus Martens writes: ‘““What we have said in regard to rivers and lakes is 
equally applicable to the straits or gulfs of the sea, especially those which do 
not exceed the ordinary width of rivers or double the distance that a cannon 
can carry.” 

So Pradier Fodéré says (Vol. II, p. 202), that as to lakes, “in communica- 
tion with or connected with the sea, they ought to be considered under the same 
rules as international rivers.” 

The same view is confirmed by decisions of this court and of many 
arbitral tribunals. 

In Devoe Manufacturing Company, 108 U. S. 401, the question at issue was 

in regard to the boundary line between New York and New Jersey under 
*51 an agreement between the two * States. The jurisdiction of the State of 

New Jersey was claimed “to extend down to the bay of New York, and 
to the channel midway of said bay,” and this court sustained the claim. See 
Hamburg American Steamship Company v. Grube, 196 U. S. 407. 

In the San Juan Water Boundary controversy between the United States 
and Great Britain, Emperor William I gave the award in favor of the United 
States, October 21, 1871, by deciding “that the boundary line between the terri- 
tory of Her Brittanic Majesty and the United States should be drawn through 
the Haro Channel ;” and it is apparent that the decision was based on the deep 
channel theory as applicable to sounds and arms of the sea, such as the straits 
of San Juan de Fuca; indeed in a subsequent definition of the boundary, signed 
by the Secretary of State, the British Minister, and the British representative, 
the boundary line was said to be prolonged until “it reaches the center of the 
fairway of the Straits of San Juan de Fuca.” The fairway was the equivalent 
of the thalweg. 

Again, in fixing the boundary line of the Detroit river, under the sixth and 

seventh articles of the treaty of Ghent, the deep water channel was adopted, 
giving Belle Isle to the United States as lying north of that channel. 
So in the Alaskan Boundary case, the majority of the arbitration tribunal, 
made up of Baron Alverstone, Lord Chief Justice of England, Mr. Secretary 
Root, and Senators Lodge and Turner, held that the middle of the Portland 
Channel was the proper boundary line and included Wales Island, to the north 
of which the channel passed. This sustained the American contention in regard 
to the thalweg and the island lying south of it. 

But counsel contend that the rule “as to the flow of the midchannel or 
thalweg of the river Iberville (now known as Manchac) through the east, through 
Lakes Maurepas and Pontchartrain expires by its own limitation when such 
midchannel reaches Lake Borgne, which in contemplation of the rule is the 
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*52  * open sea, and part of the waters of the Gulf of Mexico.” This conten- 
tion is inconsistent, as matter of fact, with the allegation of the cross bill 
that “the Mississippi Sound was recognized as a body of water six leagues wide, 
wholly within the State of Mississippi from Lake Borgne to the Alabama line, 
separate and distinct from the Gulf of Mexico,” and with Mississippi's Exhibit 
Map A presenting her claim, while the record shows that the strip of water, part 
of Lake Borgne and Mississippi Sound, is not an open sea but a very shallow 
arm of the sea, having outside of the deep water channel an inconsiderable depth. 
The maritime belt is that part of the sea which, in contradistinction to the 
open sea, is under the sway of the riparian States, which can exclusively reserve » 
the fishery within their respective maritime belts for their own citizens, whether 
fish, or pearls, or amber, or other products of the sea. See Manchester v. Mas- 
sachusetts, 139 U. S. 240; McCready v. Virginia, 94 U. S. 391. : 

In Manchster v. Massachusetts, the court said: “We think it must be re- 
garded as established that, as between nations, the minimum limit to the terri- 
torial jurisdiction of a nation over tide waters is a marine league from its coast; 
that bays wholly within its territory not exceeding two marine leagues in width 
at the mouth are within this limit ; and that included in this territorial jurisdiction 
is the right of control over fisheries, whether the fish be migratory, free swim- 
ming fish, or free moving fish, or fish attached to or embedded in the soil. The 
open sea within this limit is, of course, subject to the common right of navigation; 
and all governments, for the purpose of self protection in time of war or for 
the prevention of frauds on its revenues, exercise an authority beyond this limit.” 

Questions as to the breadth of the maritime belt or the extent of the sway 
of the riparian States require no special consideration here. The facts render 
such discussion unnecessary. 

Islands formed by alluvion were held by Lord Stowell, in respect of 
*53 certain mud islands at the mouth of the Mississippi, * to be “natural ap- 
pendages of the coast on which they border, and from which indeed they 

are formed.” The Anna (1805), 5 C. Rob. 373. 

As to these particular waters, the observations of Mr. Hall, 4th ed. p. 129, 
are in point: “Off the coast of Florida, among the Bahamas, along the shores 
of Cuba, and in the Pacific, are to be found groups of numerous islands and 
islets rising out of vast banks, which are covered with very shoal water, and 
either form a line more or less parallel with land or compose systems of their 
own, in both cases enclosing considerable sheets of water, which are sometimes 
also shoal and sometimes relatively deep. The entrance to these interior bays 
or lagoons may be wide in breadth of surface water, but it is narrow in navigable 
water.” Z 

He then states the specific case of the Archipiélago de los Canarios on the 
coast of Cuba, and says: “In cases of this sort the question whether the interior 
waters are, or are not, lakes enclosed within the territory, must always depend 
upon the depth upon the banks, and the width of the entrances. Each must be 
judged upon its own merits. But in the instance cited, there can be little doubt 
that the whole Archipiélago de los Canarios is a mere salt water lake, and that 
the boundary of the land of Cuba runs along the exterior edge of the bank,” 

In such circumstances as exist in the present case, we perceive no reason 
for declining to apply the rule of the thalweg in determining the boundary. 
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4. Moreover, it appears from the record that the various departments of the 
United States Government have recognized Louisiana’s ownership of the dis- 
puted area; that Louisiana has always asserted it; and that Mississippi has 
repeatedly recognized it, and not until recently has disputed it. 

The question is one of boundary, and this court has many times held that, 
as between the States of the Union, long acquiescence in the assertion of a 
particular boundary and the exercise of dominion and sovereignty over the 

territory within it, should be accepted as conclusive, whatever the interna- 
*54 tional * rule might be in respect of the acquisition by prescription of large 

tracts of country claimed by both. Virginia v. Tennessee, 148 U. S. 503; 
Indiana v. Kentucky, 136 U. S. 479; Missouri v. Kentucky, 11 Wall. 395; Rhode 
Island v. Massachusetts, 4 How. 591. 

The Louisiana Enabling Act of February 20, 1811, provided that all the 
waste and unappropriated lands in said State should be and remain the property 
of the United States Government. In the disputed area of to-day are included 
lands and waters located in various townships, all of which are enumerated in 
the southeastern land district of Louisiana, east of the Mississippi river. The 
lands in these townships were surveyed by the Government about the year 1842, 
all of them as being in and forming part of the State of Louisiana. By the 
Swamp Land Grants of 1849 and 1850, the United States granted to certain 
States the swamp and overflowed lands within their respective limits, in order 
that these lands might be reclaimed, protected from overflow, and brought into 
use. Louisiana made application to the United States for the approval to her 
of these lands as being part of her territory and situated within her limits. 
They all lay south of the deep water channel and were all approved to the 
State of Louisiana May 6, 1852. They were then offered by the State through 
the register of the state land office for sale and many sales of them were made 
from time to time to individuals and patents issued therefor in various years 
from 1853 and 1894. In 1892, in furtherance of the better protection of the 
lands of the parishes of St. Bernard and Plaquemines from overflow, the legisla- 
ture of Louisiana adopted an act which created a Lake Borgne Basin Levee Com- 
mission, and provided a board of commissioners therefor as a department of 
the state government, and the register of the state land office was authorized 
to transfer all of the unsold lands to the board, which was done in April, 1895. 
The board was authorized by law to sell these lands and also to levy taxes to be 

used in establishing a protective levee system in the district. The board 
*55 made sales of a considerable number of acres * to different individuals 

from September 16, 1898, to March 7, 1902. Isle a Pitre was composed 
of certain enumerated sections of township ten, south of range twenty east, and 
these lands were approved to Louisiana by the Commissioner of the General Land 
Office of the United States May 6, 1852, as forming part of that State, and they 
were subsequently patented, sold and conveyed to various individuals, the chain 
of title extending from 1852, a period of over fifty years. The lands forming 
Isle a Pitre have been paying taxes to the State of Louisiana for years. Political 
and police control and jurisdiction by the parish of St. Bernard officials were 
exercised over the disputed area, and many instances are given of police control 
and jurisdiction by Louisiana officials over this general territory. This territory 
consisted, as heretofore stated, of what was known as the Louisiana Marshes, 
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and it is admitted that they have immemorially been known by that name, though 
some of the witnesses for Mississippi said that they were also known as Grand 
Marshes, admitting, however, that they were quite as frequently called the 
Louisiana Marshes. 

Some other matters may properly be referred to as showing the general 
understanding of and acquiescence in the boundary asserted by Louisiana. 

In January, 1901, the Superintendent of the Coast and Geodetic Survey was 
applied to by a member of the House of Representatives from Mississippi for 
information in regard to the boundary line between Louisiana and Mississippi 
in the present disputed area, and Hodgkins, an assistant in the Department, a 
well-known expert in such matters, made a report January 30, 1901, which, 
after considering the subject in all its phases, showed that the correct boundary 
between the two States in the locality is the deep water sailing channel line 
contended for by Louisiana. 

The United States Geological Survey published in the year 1900 a bulletin 
devoted to a discussion of the boundaries of the States and Territories, and 

giving a history of changes as they may have occurred. The third edition 
*56 was published in * 1904. Gannett’s Boundaries, 58th Congress, 2d Ses- 
sion, H. R. Doc. 678. 

In the opinion of that Bureau, Louisiana was originally bounded by the 
deep water channel, and is the owner of the area in dispute to-day, according 
to the report and the accompanying sketches. 

In 1897, Louisiana requested the United States Commission of Fish and 
Fisheries to make an investigation and report upon certain technical matters 
in connection with the oyster industry of that State, which investigation was made 
in February, 1898, by the United States Fish Commission steamer “Fish Hawk.” 
A map was made of the area investigated in St. Bernard parish, and that map is 
given in the opening statement as Diagram No. 4. Louisiana’s ownership was 
clearly recognized. 

The General Land Office of the United States began as early as 1842 a 
detailed survey of the land forming the disputed area, of which township plats 
appear in the record. The survey gave the location of Marsh Island, Half Moon 
or Grand Island, an unnamed island, Petit Pass Island, and Isle a Pitre and the 
sections and townships comprised in these islands. They were all designated as 
being in the southeastern land district of Louisiana, east of the Mississippi river. 

When, as we have said, Louisiana, in the year 1852, selected these and other 
lands within her state limits as enuring to her under the Swamp Land Grants, 
the General Land Office, on May 6, 1852, recognized the correctness of the 
claim to the lands and approved and patented them to her as a State. Mississippi 
also applied for the land enuring to her under the provisions of those grants, and 
received her swamp lands, but the State never selected and never had approved 
to her, as is shown by the books of the State Land Office of Mississippi, any of 
the lands in the disputed area of to-day; but it appeared that the State did have 
in her Land Office books a record of the lands forming St. Joseph’s Island, which 
lay immediately north of the deep water channel, and did not extend south of 

that channel. 
#57 * The General Land Office of the United States in all of the maps it 
has caused to be made of Louisiana and Mississippi has been consistent in 
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its recognition of the ownership by Louisiana of the disputed area. See maps of 
Louisiana, 1879, 1886, 1887, 1896; and of Mississippi in 1890. 

As before stated, in 1839, an engineer and surveyor made a report and sketch 
of the coast of Mississippi under the authority of that State. This showed the 
territory lying south of the deep water channel in outline to be a peninsular for- 
mation. The report referred to Horn, Petit Bois, Cat and Ship Islands as belong- 
ing to Mississippi, all of which are east of the disputed territory; and the terri- 
tory southwest of the deep water channel, or South Pass, was described as the 
Louisiana Marshes. The official maps of Mississippi recognized Louisiana’s 
ownership of the disputed territory. The state map of October 26, 1866, which 
was approved by Governor Humphrey and also by Governor Alcorn, did this; 
and other maps, as the official map of Mississippi, published under an act of the 
legislature of that State on March 8, 1882; Rand & McNally’s sectional map of 
Mississippi, compiled from the records of the office of the Surveyor General of 
the Board of Immigration and Agriculture, Jackson, Mississippi; and the Rail- 
road Commissioners’ map of Mississippi gave like recognition. The only excep- 
tion seems to be a map of the Railroad Commission, issued in 1904, two years 
after this suit was instituted, wherein on the eighteen-mile theory, Mississippi for 
the first time cartographically extended her claims into the St. Bernard, Louisiana, 
peninsula. 

The record contains much evidence of the exercise by Louisiana of jurisdic- 
tion over the territory in dispute, and of the general recognition of it by Missis- 
sippi as belonging to Louisiana. Apparently Louisiana had exercised complete 
dominion over it from 1812 with the acquiescence of Mississippi, unless the fact 
that the latter made a general reference to islands within six leagues of her shore 
in her code of 1880 indicated otherwise. But the evidence fails to satisfy us that 

she attempted any physical possession or control until after 1900. The 
*58 few instances * referred to as showing that Mississippi asserted rights in 
the disputed area are of little weight and require no discussion. 

Our conclusion is that complainant is entitled to the relief sought. 

Decree accordingly. 


State of Louisiana v. State of Mississippi. 


Supreme Court of the United States, 1906. 
[202 United States, 58.] 


Defining the boundary line between the States of Louisiana and Mississippi under the opinion 
in this case. Ante, p.1. [1481.] 


Per Curiam: This cause came on to be heard on the pleadings and proofs 
and was argued by counsel. On consideration thereof it is found by the court 
that the State of Louisiana, complainant, is entitled to a decree recognizing and 
declaring the real, certain and true boundary south of the State of Mississippi 
and north of the southeast portion of the State of Louisiana, and separating the 
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two States in the waters of Lake Borgne and Mississippi Sound, to be, and that 
it is, the deep water channel sailing line emerging from the most eastern mouth 
of Pearl river into Lake Borgne and extending through the northeast corner of 
Lake Borgne, north of Half Moon or Grand Island, thence east and south through 
Mississippi Sound, through South Pass between Cat Island and Isle a Pitre, to 
the Gulf of Mexico, as delineated on the following map, made up of the parts 
of charts Nos. 190 and 191 of the United States Coast and Geodetic Survey, em- 
bracing the particular locality: 
And it is ordered, adjudged, and decreed accordingly. 
It is further ordered, adjudged and decreed that the State of Missis- 
*59  sippi, its officers, agents and citizens, be and they are * hereby enjoined 
and restrained from disputing the sovereignty and ownership of the State 
of Louisiana in the land and water territory south and west of said boundary 
line as laid down on the foregoing map. 
And that the costs of this suit be borne by the State of Mississippi. 


State of Iowa v. State of Illinois. 


Supreme Court of the United States, 1906. 
[202 United States, 59.] 


The boundary line between the State of Iowa and the State of Illinois is the middle of the 
main navigable channel of the Mississippi river at the places where the nine bridges 
mentioned in the pleadings cross said river. 


THIs cause came on for final decree and was submitted on the following stipu- 
lation: 

“And now comes the State of Iowa, complainant in this cause, and also comes 
the State of Illinois, defendant in this cause, and severally and jointly move the 
court to vacate and set aside so much of the interlocutory order entered in this 
cause on the third day of January, A. D. 1893, as orders ‘that a commission be 
appointed to ascertain and designate at said places the boundary line between the 
two States, said commission consisting of three competent persons to be named 
by the court, upon suggestion of counsel, and be required to make a proper ex- 
amination and to delineate on maps prepared for that purpose the true line as 
determined by this court and report the same to the court for its further action’: 
and also the interlocutory order entered in this cause on the seventh day ot March, 
A. D. 1893; and also that part of the interlocutory order entered in this cause 

on the tenth day of April, A. D. 1893, which was not set aside and vacated 
*60 by the interlocutory order * entered in this cause on the fifteenth day of 
January, A. D. 1894; and that that part of the interlocutory order entered 
in this cause on the third day of January, A. D. 1893, whereby it was ‘ordered, 
adjudged, and decreed by this court that the boundary line between the State of 
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Iowa and the State of Illinois is the middle of the main navigable channel of the 
Mississippi river at the places where the nine bridges mentioned in the pleadings 
cross said river,’ be declared the final order, judgment, and decree of this court 
in this cause. 
“CHas. W. MULLAN, 
“Attorney General of Iowa. 
Werlin Ste AD, 
“Attorney General of Illinois.” 


Per Curiam: In consideration whereof and of the decision of this court 
reported 147 U. S. 1, it is ordered, adjudged and decreed that the boundary line 
between the State of Iowa and the State of Illinois is the middle of the main 
navigable channel of the Mississippi river at the places where the nine bridges 
mentioned in the pleadings cross said river. ) 


State of Missouri v. State of Illinois and the Sanitary District of Chicago. 
Supreme Court of the United States, 1906. 
[202 United States, 598.] 


This court has power to allow costs in original actions and in any action between States, 
the successful State may ask for costs or not as it sees fit, and there is no absolute 
rule that in boundary cases the costs are divided. Costs, therefore, are allowed to the 
defendant in this suit in which the plaintiff alleged serious pecuniary damage, and framed 
its bill like the ordinary bill of a private person to restrain a nuisance. 

The solicitor’s fee of $2.50 for each witness examined before the examiner and admitted in 
evidence was properly allowed as fees for depositions under § 824, Rev. Stat. 


THE question involved in the motion is stated in the opinion. 
Mr. Erasmus C. Lindley for defendant, Sanitary District of Chicago. 


Mr. Herbert S. Hadley, Attorney General of the State of Missouri, Mr. 
Charles W. Bates and Mr. Sam B. Jeffries for complainant. 


Mr. Justice Hotes delivered the opinion of the court. 


This is a motion for the allowance and taxation of costs in the case re- 

ported in 200 U. S. 496. The costs asked are as follows: 

$5,650 paid to the special commissioner. 

$3,776.37 for taking down and transcribing the testimony of defendants’ wit- 
nesses, etc. 

*599 *$720 Solicitors’ fees, viz., $20 for attendance at final hearing and $2.50 
for each deposition taken and admitted in evidence, in accor- 
dance with Rev. Stat. § 824. 
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$10,146.37, total. The plaintiff objected to the allowance and the Clerk re- 
ferred the matter to this court. 

The only question of detail concerns the last item. The main objection is 
to the allowance of any costs at all. The power of the court to allow costs is 
not disputed. Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 460. 
The former decree in this case allowed them, and in the stipulation for the ap- 
pointment of a special commissioner the parties agreed that the costs should be 
“taxed by the court on the final disposal of the case, to be paid in such manner 
as the court may at that time determine.” But it is said that it is inconsistent 
with the dignity of a sovereign State to ask for costs; that in boundary cases 
costs have been divided, and that the suit was not for a pecuniary interest, but 
only the performance of the duty of a sovereign to its citizens, for which no 
costs should be imposed. 

So far as the dignity of the State is concerned, that is its own affair. The 
United States has not been above taking costs. United States v. Sanborn, 135 
U. S. 271. As to the supposed rule in boundary cases, it is not absolute. But 
in many cases of that kind both parties are equally interested to have the bound- 
ary settled, and whichever State begins the suit both equally are actors. Thus 
counter-relief was asked by the defendants in Nebraska v. Iowa, 143 U. S. 359 
and Missouri v. Iowa, 160 U. S. 688. As to the nature of this suit, the plaintiff 
alleged serious pecuniary damage to itself by the deposit of great quantities of 
filth upon the portion of the bed of the Mississippi alleged to belong to it, and, 
in short, framed its bill like any ordinary bill by a private person to restrain a 
nuisance. The chief difference was in the size of the nuisance alleged. There 

is no indication that the defendants desired or needed the determination of 
*600 this court, as States well might when* their jurisdiction was in doubt. 

So far as this point is concerned, there is no reason why the plaintiff 
should not suffer the usual consequence of failure to establish its case. 

The only item specially discussed is the charge of $2.50 for each witness 
examined before the examiner, on the footing of “depositions” mentioned ia 
Rev. Stat. § 824. There seems to have been made some difference of opinion 
in the lower courts as to whether testimony given before an examiner could be 
treated as a deposition. See Strauss v. Meyer, 22 Fed. Rep. 467; 1 Foster’s 
Fed. Prac., 3d ed., 727, §330. In favor of so treating it are Ferguson v. Dent, 
46 Fed. Rep. 88; Hake v. Brown, 44 Fed. Rep. 734; Ingham v. Pierce, 37 Fed. 
Rep. 647; The Sallie P. Linderman, 22 Fed. Rep. 557; Stimpson v. Brooks,’ 
3 Blatchf. 456. See also St. Matthew's Sav. Bank v. Fidelity Casualty Co, 
105 Fed. Rep. 161-163. The words of the statute are broad enough to embrace 
the testimony, unless they are taken very strictly, and the trouble to the parties 
in having to visit different places was similar to that caused by the taking of 
depositions adverted to by Judge Treat in Strauss v. Meyer. The case is quite 
distinct from that of testimony taken in court and reduced to writing by a re- 
porter. We are of opinion that the item may be allowed. 

Motion for costs allowed. 
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State of Kansas v. United States. 


Supreme Court of the United States, 1907. 
[204 United States, 331.] 


Where the name of a State is used simply for the prosecution of a private claim the 
original jurisdiction of this court cannot be maintained. 

Although a State may be sued by the United States without its consent, public policy for- 
bids that the United States may without its consent be sued by a State. 


THE facts are stated in the opinion. 


Mr. Chiles C. Coleman, Attorney General of the State of Kansas, Mr. Joseph 
H. Choate, Mr. James Hagerman, Mr. Adrian H. Joline, Mr. A. B. Browne, Mr. 
John Madden and Mr. Joseph M. Bryson for complainant : 

It is a sufficient answer to the motion of defendants to dismiss that the State 
of Kansas claims by its bill to be the owner of the legal title and to have the right 
to maintain the suit against all the defendants, including the United States, for the 
reasons set forth in the bill. This claim cannot be met by a motion to dismiss, 
but must be met by either plea, answer or demurrer, for in that way only can the 

State have an opportunity of a full hearing and consideration upon the 
*332 merits, according to the principles of the rules of equity, which require * that 

the plea, demurrer or answer be set down for hearing and argument. 
Sparrow v. Strong, 3 Wall. 105; Semple v. Hagar, 4 Wall. 433; Blythe v. Hinck- 
ley, 180 U. S. 337; Morning Star v. Cunningham 110 Indiana, 328; Ruddock v. 
Gordon, Quincy (Mass.), 38. 

The legal title to the lands granted is by the terms of the granting acts vested 
in the State of Kansas for the use and benefit of the Missouri, Kansas and Texas 
Railway Company by relation from the date of the grant, and this legal title of 
the State of Kansas to the granted lands ig the Indian Territory has never been 
divested and is now vested in the State of Kansas. 

The grants were im presenti to the State of Kansas for the use and benefit 
of the railway company, effective from the dates of the grants, and attached, 
when the road was constructed, to the particular lands in controversy, and by the 
doctrine of relation the legal title of the State dates from the grants. 

The United States and each one of the separate States may sustain the 
character of trustee, and have the legal capacities to take and execute trusts for 
every purpose. Perry on Trusts, §41; McDonald v. Murdock, 15 How. 400; 
United States v. Michigan, 190 U. S. 379; Van Wyck v. Knevals, 106 U. S. 360 
et seq. 

In the case at bar it is the duty of the State of Kansas, as trustee for the 
railway company, to defend, uphold and protect the title which was granted to it 
and to see that the lands go to the beneficiary of the trust. The legal title did 
not pass to the railroad company upon the construction of the road. Van Wyck 
v. Knevals, 106 U. S. 360. 

No patent has issued to the railway company, and hence the legal title con- 
veyed by the granting act to the State still remains in the State. The State of 
Kansas is hence the indispensable party complainant and can pray the demanded 

relief. 
#333 Van Wyck v. Knevals, supra, is direct authority that the * title to the 
granted lands is vested in the State of Kansas, for the land grant there 
construed i is in practically the same words as §§ 1, 3 of the land grant of 1866 to 
the State of Kansas for the use of the railway company. 
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There is no Federal statute of uses, nor is there any Federal common law. 
The lands in question are not situated in Kansas or any other State. Under the 
decisions of the courts, both English and American, the statute of uses was never 
held to execute the trust or pass the legal title to the cestui que trust where the 
trust created was such that it was necessary that the trustee should continue to 
hold the legal title in order to carry out and effectuate the purposes of the trust. 
The statute of uses has never been considered to execute the trust where the 
trust was created for the express purpose of preserving a contingent remainder. 
Perry on Trusts, §§ 305, 309; Biscoe v. Perkins, 1 Ves. & B. 485; Barker v. 
Greenwood, 4 M. & W. 431; Vanderheyden v. Crandall, 2 Denio, 9; Laurens v. 
Jenney, 1 Spears, 365; Co. Litt., 265 a. 2, 337 a. n. 2. 

The provisions of § 3, even though they apply to the lands in the Indian Ter- 
ritory, in no way affect the grant to the State. Van Wyck v. Knevals, 106 U. S. 
360, 364; St. Paul & Pac. R. R. v. Northern Pac. R. R., 139 U. S. 1; Langdeau 
v. Hanes, 21 Wall. 521; Wright v. Roseberry, 121 U. S. 488. 

This suit can be :naintained in this court under the original jurisdiction 
clause of the Constitution. United States v. Texas, 143 U.S. 621; United States 
v. Michigan, 190 U. S. 379. The only difference is that the State is plaintiff and 
the United States defendant. 

The Constitution of the United States is the Constitution of all the States 
speaking in a united sense, and this court, as the Supreme Court of the United 
States, is also, in the same sense, the Supreme Court for all the United States, 
having original jurisdiction in all cases of Federal cognizance “in which a State 
shall be a party.” The language of the Constitution in this respect is broad and 

unqualified. Hence, the door does not here open to the United States 
*334 against the * State and close against the State when the United States is 
sought to be made defendant. Minnesota v. Hitchcock, 185 U. S. 373. 

If the element of express consent by the United States to be thus sued is 
essential, such consent has been given to individuals to thus sue the United States 
in all cases at law, in equity, or admiralty, not sounding in tort, by the act of 
March 3, 1887 (24 Stats., p. 505). 

Under these statutes and the Constitution of the United States, the Govern- 
ment has not only impliedly but expressly given its consent to be sued in a case 
where a State is a party, in the Supreme Court of the United States. Suits may 
be instituted in the territorial district court against the Government under these 
statutes, although such territorial courts are not named in the act, under § 1910, 
Rev. Stat., which provides that each of the district courts in the Territory shall 
have and exercise the same jurisdiction in all cases arising under the Constitution 
and laws of the United States as is vested in the circuit and district courts of the 
United States. United States v. Forman, 5 Oklahoma, 237; Johnson v. United 
States, 6 Utah, 403. 


The Attorney General, The Solicitor General and Mr. Assistant Attorney 
General Russell for defendants: 

The suit is not one of which this court has original jurisdiction. A State is 
not a party within the meaning of the Constitution, Article III, section 2. 

The State of Kansas has no substantial interest in the subject matter, and is 
but nominally the complainant, the real party in interest being the railway com- 
pany. 

Legal te passed e the railway company, if to anyone, at the date of the 
grant, or at least upon the construction of the road. Rice v. Railroad Compan 
1 Black, 358, 381. iis 
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A conveyance to trustees for certain purposes or uses carries the legal estate 

to the beneficiaries, unless duties imposed upon the trustees require the 

*335 estate to be vested in * them. Webster v. Cooper, 14 How. 488, 499; Long 

v. Long, 62 Maryland, 65; Perry on Trusts, §§ 351, 352, 520, 521. This 

is the rule in Kansas. General Statutes of Kansas (1905), sec. 8624; Bayer 
v. Cockerill, 3 Kansas, 282, 292. 

When an estate is given to trustees for a certain purpose, or until the hap- 
pening of a certain event, the intermediate estate of the trustees terminates upon 
the accomplishment of the purpose or occurrence of the event. Felgner v. 
Hooper, 80 Maryland, 262; Perry on Trusts, section 351. 

If “the purpose of aiding the railroad company to construct and operate a 
railroad,” or the State’s share therein, has been accomplished, then the trust has 
terminated and legal title is in the company; if it has not, then there is no cause 
for complaint. 

But in this case the State was not even a trustee. It was no more than per- 
haps a repository in which the title might remain pending the performance of the 
condition of the grant, or a conduit through which the title might thereupon pass. 

The granting act provides that patents shall issue, not to the State, but to 
the railroad company. Under such circumstances title vests in the company and 
not in the State. Sioux City &c., Railroad v. Umited States, 159 U. S. 349, 363, 
and cases cited; Knepper v. Sands, 194 U. S. 476, 481. 

Patent not essential to transfer of legal title. It is simply evidence that con- 
ditions of grant have been complied with. Deseret Salt Company v. Tarpey, 142 
U. S. 241. Title passes by the grant upon performance of its conditions, and 
being evidenced by patent, it passes to grantee to whom patent is to issue. By 
a proper construction of the granting act (sections 1 and 9), lands in Indian 
Territory were not granted to the State of Kansas. If granted at all, the grant 
as to them was to the railroad company direct. 

In formal communications and protests by the railroad company to the 
Dawes Commission, the town-site commission, the Indian Agent, and the Secre- 

tary of the Interior, the tracts in question have been claimed by the com- 
*336 pany invariably * heretofore as its own, without reference to any interest 

of the State therein. Of the counsel for the State two at least belong to the 
legal department of the railway company. Apparently the proceeding is under 
the control of the railway company and the name of the State is used simply for 
the purpose of prosecuting the claim of the company to the lands in question, the 
expense of the action being borne by the railroad. Under these circumstances the 
interest of the State is not sufficient to give this court original jurisdiction. New 
Hampshire v. Louisiana, 108 U. S. 76. 

This is not a suit by a State exclusively against citizens of another State. 
Some of the parties defendant are citizens of the Indian Territory. A suit by a 
citizen of a Territory cannot be maintained under the Constitutional provision 
‘that jurisdiction of courts of United States shall extend ‘“‘to controversies between 
citizens of different States.” Corporation of New Orleans v. Winter, 1 Wheat. 
92; Downes v. Bidwell 182 U. S. 244, 250. 

Jurisdictional qualities must exist as to all parties in order to confer juris- 
diction. Great Southern Hotel Company v. Jones, 177 U.S. 449. 

The United States, the real party in interest as defendant, has not consented 
to be sued, and cannot be sued without its consent, even by a State. 

The contention that, since a State without its consent may be sued by the 
United States, United States v. Texas, 143 U. S. 621, it follows that the United 
States without its consent may be sued by a State, is obviously unsound. The 
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question has been squarely decided. Minnesota v. Hitchcock, 185 U. S. 373, 384; 
Oregon v. Hitchcock, 202 U. S. 60; United States v. Lee, 106 U. S. 196, 2078 
It does not appear that all lands in controversy have been allotted, and the 
courts will not interfere with the Government in the disposal of land so long as 
the title in any sense remains in the United States. Bockfinger v. Foster, 190 
U.S. 116; Oregon v. Hitchcock, supra. 
#337 * It might be suggested, in passing, that in any event the grant was 
expressly limited to public land—that is, land which is subject to disposi- 
tion under general laws, Newhall v. Sanger, 92 U.S. 761, and these lands in 
Indian Territory have never become such. 


Mr. Curr JUSTICE FULLER delivered the opinion of the court. 


On April 30, 1906, the State of Kansas applied for leave to file a bill of 
complaint against the United States and others, to which the United States ob- 
jected on the ground of want of jurisdiction. May 21 leave was granted, with- 
out prejudice, and the bill was accordingly filed. As such an application by a 
State is usually granted as of course, we thought it wiser to allow the bill to be 
filed, but reserving to the United States the right to object to the jurisdiction 
thereafter, and hence the words, “without prejudice,’ were inserted in the order. 
October 9 leave was granted to the United States to file a demurrer, and in lieu 
of this a motion to dismiss was substituted, which was submitted November 12 
on printed briefs on both sides. 

The bill was filed by the Attorney General of Kansas, on behalf of the State, 
as trustee for the Missouri, Kansas and Texas Railway Company, of certain 
lands in the Indian Territory, alleged to have been granted to the State for the 
benefit of the railway company. 

It is stated by counsel for complainant, as appearing trom the bill, that in 
1866 “there were three Kansas railroad companies running through the State to 
the Indian Territory line. The first was the Union Pacific Railway Company, 
Southern Branch, since the Missouri, Kansas and Texas Railway Company, ex- 
tending from Fort Riley, now Junction City, Kansas, in a southeasterly direction, 
down the valley of the Neosho River, to the southern line of the State of Kansas, 

near Chetopo, Kansas; the second was the Leavenworth, Lawrence and 
*338 * Fort Gibson Railway Company, since conveyed to the Atchison, Topeka. 

and Santa Fé Railroad Company, extending from Leavenworth, through 
Lawrence, to the northern line of the Indian Territory, near Coffeyville, Mont- 
gomery County, Kansas, in the direction of Galveston Bay, in Texas; and the third 
was the Kansas and Neosho Valley Railway Company, since the Kansas City, Fort 
Scott and Memphis, and now a part of the St. Louis and San Francisco Railroad 
Company, extending from a point of connection with the Union Pacific Railroad 
at or near the mouth of the Kansas River; thence southeasterly, through the 
eastern tier of counties, to the northern line of the Indian Territory, at or near 
Baxter Springs, in Cherokee County, Kansas.” 

On July 25, 1866, an act of Congress was passed entitled “An Act granting 
lands to the State of Kansas to aid in the construction of the Kansas and Neosho 
Valley Railroad and its extension to Red River.” 14 Stat. 236, c. 241. On the 
next day, July 26, an act was passed, using the same language, except as to the 
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routes, entitled “An Act granting lands to the State of Kansas to aid in the con- 
struction of a Southern Branch of the Union Pacific Railway and Telegraph 
Company, from Fort Riley, Kansas, to Fort Smith, Arkansas,” 14 Stat. 289, c. 
270, which provided as follows: 

“That for the purpose of aiding the Union Pacific Railroad Company, South- 
ern Branch, the same being a corporation organized under the laws of the State 
of Kansas to construct and operate a railroad from Fort Riley, Kansas, or near 
said military reservation, thence down the valley of the Neosho River to the 
southern line of the State of Kansas, with a view to an extension of the same 
through a portion of the Indian Territory to Fort Smith, Arkansas, there is 
hereby granted to the State of Kansas, for the use and benefit of said railroad 
company every alternate section of land or parts thereof designated by odd num- 
bers, to the extent of five alternate sections per mile on each side of said road 

and not exceeding in all ten sections per mile; eee g 
#339 PRSECe Oo ra eet eands«thevlands hee, ened shall inure to the 

benefit of said company, as follows: When the governor of the State of 
Kansas shall certify that any section of ten consecutive miles of said road is com- 
pleted in a good, substantial, and workmanlike manner as a first-class railroad, then 
the said Secretary of the Interior shall issue to the said company patents for so 
many sections of the land herein granted within the limits above named, and co- 
terminous with said completed section hereinbefore granted; Deis 

“Sec. 8. And be it further enacted, That said Pacific Railroad Company, 
southern branch, its successors and assigns, is hereby authorized and empowered 
to extend and construct its railroad from the southern boundary of Kansas, south 
through the Indian Territory, with the consent of the Indians, and not otherwise, 
along the valley of Grand and Arkansas rivers, to Fort Smith, in the State of 
Arkansas; and the right of way through said Indian Territory is hereby granted 
to said company, its successors and assigns, to the extent of one hundred feet on 
each side of said road or roads, and all necessary grounds for stations, buildings, 
work-shops, machine-shops, switches, side-tracks, turn-tables, and water-stations. 

“Sec. 9. And be it further enacted, That the same grant[s] of lands through 
said Indian Territory are hereby made as provided in the first section of this act, 
whenever the Indian title shall be extinguished by treaty or otherwise, not to 
exceed the ratio per mile granted in the first section of this act: Provided, That 
said lands become a part of the public lands of the United States.” 

The bill averred that the road was constructed through the Indian Territory, 
and set forth at length Indian treaties and Congressional legislation with reference 
to that Territory, under which it was alleged that the Creek Indian Nation had 
ceased to occupy or claim the lands in question as a tribe or nation, and that some 
of the lands had been allotted in severalty to individual members of the 
*340 Creek Nation; and that thereby * said lands passed to the State under the 

provisions of the grant mentioned. It was prayed that a decree be entered 
adjudging the State to be the owner, as trustee for the railway company, of all 
odd-numbered sections of land to the extent of the grant along the line of the road 
through the Creek Nation, in the Indian Territory, and that the allottees be di- 
rected to surrender the possession to the State as trustee and be enjoined from dis- 
posing of said lands, or “in the event that from any equitable considerations the 
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court shall entertain the view that the allottees and those claiming under them 
should not be disturbed, then that an account be taken of the value of the lands 
in controversy,” and that the United States be adjudged to pay to the State as 
trustee the sum of such values, estimated at more than $10,000,000. 

In our opinion it appears upon the face of the bill that the State of Kansas 
is only nominally a party, and that the real party in interest is the railroad com- 
pany. Section 3 provided that patents should be issued not to the State but to 
the company direct, which made the State nothing but a mere conduit for the 
passage of the title. And this is so even if it were ruled that the State of Kansas 
was made trustee under section 9, because it would only be trustee of the bare 
legal title. In very many cases “in which the grant was directly to the railroad 
company, or in which the act of Congress required that the patents for lands 
earned should be issued, not to the State for the benefit of the railroad company, 
but directly to the company itself,” it has been held that the title vested absolutely 
in the railroad company. Sioux City &c. Railroad Co. v. United States, 159 U.S. 
349, 363. 

Title passed by the grant on the performance of its conditions and to the 
grantees to whom the patents were to be issued, and here section 3 provided that 
patents should issue not to the State but to the railroad company direct. 

And if the lands in the Indian Territory could be held in any view to have 
been granted in presenti, such grant was certainly not to the State of 

Kansas. 
*341 * The road, in aid of which the grant was made to the State, extended 

no farther than the southern boundary thereof, and the patents were to be 
issued to the company. True, as declared in section 1, the road was to be con- 
structed “with a view to an extension of the same through a portion of the Indian 
Territory to Fort Smith, Arkansas,” and that extension was authorized by section 
8, but the lands referred to in section 9 were not lands in the State of Kansas, nor 
was that State mentioned in the section. It seems clear that those lands were not 
intended to be granted to that State for the construction of a road beyond its 
boundaries. 

Moreover, the bill sets forth many communications and protests by the rail- 
road company to the Dawes Commission, the townsite commission, the Indian 
agent and the Secretary of the Interior, in all of which the tracts in controversy 
were claimed by the railroad company as its own without reference to any interest 
of the State of Kansas therein. 

In these circumstances we think it apparent that the name of the State is 
being used simply for the prosecution in this court of the claim of the railroad 
company, and our original jurisdiction can not be maintained. 

Again, the United States is the real party in interest as defendant and has 
not consented to be sued, which it can not be without its consent. Minnesota v. 
Hitchcock, 185 U.S. 373, 387; Oregon v. Hitchcock, 202 U. S. 60: United States 
vi Lee, 106 U2 S: 196,"207. 

“If whether a suit is one against a State is to be determined, not by the fact 
of the party named as defendant on the record, but by the result of the judgment 
or decree which may be entered, the same rule must apply to the United States. 
The question whether the United States is a party to a controversy is not deter- 
mined by the merely nominal party on the record but by the question of the effect 
of the judgment or decree which can be entered.” 
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In the present case the parties defendant other than the United States 
*342 and its officers are Creek Indian allottees and * persons claiming under them, 
and if their allotments should be taken from them, which is a part of the re- 
lief sought by the bill, the United States would be subject to a demand from them 
for the value thereof or for other lands, while the bill prays in the alternative that 
“in the event that from any equitable considerations the court should entertain the 
view that the allottees and those claiming under them should not be disturbed, then 
that an account be taken of the value of the lands in controversy at the time of the 
respective allotments, and the defendants, the United States of America, be 
ordered, adjudged, and decreed to pay to your oratrix, as trustee, the sum of such 
values.” 

It does not follow that because a State may be sued by the United States 
without its consent, therefore the United States may be sued by a ae without 
its consent. Public policy forbids that conclusion. 

In United States v. Texas, 143 U.S. 621, 646, it was held that the exercise by 
this court of original jurisdiction “in a suit brought by one State against another 
to determine the boundary line between them, or in a suit brought by the United 
States against a State to determine the boundary between a Territory of the 
United States and that State, so far from infringing, in either case, upon the 
sovereignty, is with the consent of the State sued. Such consent was given by 
Texas when admitted into the Union upon an equal footing in all respects with 
the other States.” That case was quoted from with approval in Minnesota v. 
Hitchcock, supra, where Mr. Justice Brewer, delivering the opinion, pointed out 
that the judicial power of the United States extends to cases in which the United 
States is a party plaintiff as well as to cases in which it is a party defendant, for 
“while the United States as a government may not be sued without its consent, 
yet with its consent it may be sued, and the judicial power of the United States 
extends to such a controversy.” 

We are not dealing here with the merits of the controversy raised by 
*343 the bill, but solely with the question of the original * jurisdiction of this 
Court. And as the United States has not consented to be sued, it results 

that on this ground also the bill must be dismissed. 


And it is so ordered. 
Mr. Justice Moopy took no part in the disposition of this case. 


State of Kansas v. State of Colorado, et al., Defendants, and the 
United States, Intervenor. 


Supreme Court of the United States, 1907. 
{206 United States, 46.] 


Kansas having brought in this court an original suit to restrain Colorado and certain cor- 
porations organized under its laws from diverting the water of the Arkansas River for 
the irrigation of lands in Colorado, thereby, as alleged, preventing the natural and cus- 
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tomary flow of the river into Kansas and through its territory, the United States filed 
an intervening petition claiming a right to control the waters of the river to aid in the 
reclamation of arid lands. It was not claimed that the diversion of the waters tended 
to diminish the navigability of the river. Held, that: 

The Government of the United States is one of enumerated powers; that it has no inherent 
powers of sovereignty; that the enumeration of the powers granted is to be found in the 
Constitution of the United States, and in that alone; that the manifest purpose of the 
Tenth Amendment to the Constitution is to put beyond dispute the proposition that all 
powers not granted are reserved to the people, and that if in the changes of the years 
further powers ought to be possessed by Congress they must be obtained by a new grant 
from the people. While Congress has general legislative jurisdiction over the Terri- 
tories and may control the flow of waters in their streams, it has no power to control 
a like flow within the limits of a State except to preserve or improve the navigability 
of the stream; that the full control over those waters is, subject to the exception named, 
vested in the State. Hence the intervening petition of the United States is dismissed, 
without prejudice to any action which it may see fit to take in respect to the use of the 
water for maintaining or improving the navigability of the river. 

The controversy between the parties plaintiff and defendant is one of a justiciable nature. 
By the Constitution the entire judicial power of the United States is vested in its 
courts, specifically included therein being a grant to the Supreme Court of jurisdiction 
over controversies between two or more States. 

In a qualified sense and to a limited extent the separate States are sovereign and inde- 
pendent, and the relations between them partake something of the nature of inter- 
national law. This court in appropriate cases enforces the principles of that law, and 
in addition by its decisions of controversies between two or more States is constructing 

what may not improperly be called a body of interstate law. 

*47 * In a suit brought by a State which recognizes the right of riparian proprietors to the 

use of flowing waters for purposes of irrigation, subject to the condition of an 
equitable apportionment, against a State which affirms a public right in flowing waters, 
it is not unreasonable to enforce against the plaintiff its own local rule. 

While from the testimony it is apparent that the diversion of the waters of the Arkansas 
River by Colorado for purposes of irrigation does diminish the volume of water flowing 
into Kansas, yet it does not destroy the entire flow. The benefit to Colorado in the 
reclamation of arid lands has been great, and ought not lightly to be destroyed. 

The detriment to Kansas by the diminution of the flow of the water, while substantial, is 
not so great as to make the appropriation of the part of the water by Colorado an 
inequitable apportionment between the two States. 

While a right to present relief is not proved and this suit is dismissed, it is dismissed without 
prejudice to the right of Kansas to initiate new proceedings whenever it shall appear 
that through a material increase in the depletion of the waters of the Arkansas River by 
the defendants, the substantial interests of Kansas are being injured to the extent of 
destroying the equitable apportionment of benefits between the two States. 


On May 20, 1901, pursuant to a resolution passed by the legislature of Kan- 
sas (Laws Kansas, 1901, chap. 425), and upon leave obtained, the State of 
Kansas filed its bill in equity in this court against the State of Colorado. To this 
bill the defendant demurred. After argument on the demurrer this court held 
that the case ought not to be disposed of on the mere averments of the bill, and, 
therefore, overruled the demurrer without prejudice to any question defendant 
might present. Leave was also given to answer. 185 U. S. 125. In delivering 
the opinion of the court the Chief Justice disclosed in the following words the 
general character of the controversy, and the conclusions arrived at (p. 145): 
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“The gravamen of the bill is that the State of Colorado, acting directly her- 
. self, as well as through private persons thereto licensed, is depriving and threat- 
ening to deprive the State of Kansas and its inhabitants of all the water hereto- 
fore accustomed to flow in the Arkansas River through its channel on the surface, 
and through a subterranean course across the State of Kansas; that this is 

threatened not only by the impounding, and the use of the water at the 
*48  river’s source, but as it flows * after reaching the river. Injury, it is 

averred, is being, and would be, thereby inflicted on the State of Kansas as 
an individual owner, and on all the inhabitants of the State, and especially on the 
inhabitants of that part of the State lying in the Arkansas Valley. The injury is 
asserted to be threatened, and as being wronged, in respect of Jands located on the 
banks of the river ; lands lying on the line of a subterranean flow; and lands lying 
some distance from the river, either above or below ground, but dependent on the 
river for a supply of water. And it is insisted that Colorado in doing this is vio- 
lating the fundamental principle that one must use his own so as not to destroy 
the legal rights of another. 

“The State of Kansas appeals to the rule of the common law that owners of 
lands on the banks of a river are entitled to the continual flow of the stream, and 
while she concedes that this rule has been modified in the Western States so that 
flowing water may be appropriated to mining purposes and for the reclamation 
of arid lands, and the doctrine of prior appropriation obtains, yet she says that 
that modification has not gone so far as to justify the destruction of the rights 
of other States and their inhabitants altogether; and that the acts of Congress 
of 1866 and subsequently, while recognizing the prior appropriation of water as 
in contravention of the common law rule as to a continuous flow, have not 
attempted to recognize it as rightful to that extent. In other words, Kansas con- 
tends that Colorado cannot absolutely destroy her rights, and seeks some mode 
of accommodation as between them, while she further insists that she occupies, 
for reasons given, the position of a prior appropriator herself, if put to that 
contention as between her and Colorado. 

“Sitting, as it were, as an international, as well as a domestic tribunal, we 
apply Federal law, state law, and international law, as the exigencies of the par- 
ticular case may demand, and we are unwilling, in this case, to proceed on the mere 

technical admissions made by the demurrer. Nor do we regard it as neces- 
*49 sary, whatever imperfections a close analysis of the pending * bill may dis- 

close, to compel its amendment at this stage of the litigation. We think 
proof should be made as to whether Colorado is herself actually threatening to 
wholly exhaust the flow of the Arkansas River in Kansas; whether what is de- 
scribed in the bill as the ‘underflow’ is a subterranean stream flowing in a known 
and defined channel, and not merely water percolating through the strata below; 
whether certain persons, firms, and corporations in Colorado must be made parties 
hereto; what lands in Kansas are actually situated on the banks of the river, and 
what, either in Colorado or Kansas, are absolutely dependent on water therefrom; 
the extent of the watershed or the drainage area of the Arkansas River, the possi- 
bilities of the maintenance of a sustained flow through the control of flood waters; 
in short, the circumstances, a variation in which might induce the court to either 
grant, modify, or deny the relief sought or any part thereof.” 


1528 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


On August 17, 1903, Kansas filed an amended bill, naming as defendants 
Colorado and quite a number of corporations, who were charged to be engaged 
in depleting the flow of water in the Arkansas River. Colorado and several of 
the corporations answered. For reasons which will be apparent from the opinion 
the defenses of these corporations will not be considered apart from those of 
Colorado. On March 21, 1904, the United States, upon leave, filed its petition of 
intervention. The issue between these several parties having been perfected by 
replications, a commissioner was appointed to take evidence, and after that had 
been taken and abstracts prepared, counsel for the respective parties were heard 
in argument, and upon the pleadings and testimony the case was submitted. 

In order that the issue between the three principal parties, Kansas, Colorado, 
and the United States, may be fully disclosed—although by so doing we prolong 
considerably this opinion—we quote abstracts of the pleadings and statements 

thereof made by the respective counsel. Counsel for Kansas say: 
+50 * “The bill of complaint alleges that the State of Kansas was admitted 
into the Union on January 29, 1861, that the State of Colorado was ad- 
mitted on August 1, 1876, and that the other defendants are corporations organized, 
chartered and doing business in the State of Colorado; that the Arkansas River 
rises in the Rocky Mountains, in the State of Colorado, and, flowing in a south- 
easterly direction for a distance of about 280 miles, crosses the boundary into the 
State of Kansas; that the river then flows in an easterly and southeasterly direc- 
tion through the State of Kansas for a distance of about 300 miles, then through 
Oklahoma, Indian Territory and Arkansas, on its way to the sea. Through the 
State of Kansas the Arkansas Valley is a level plain but a few feet above the nor- 
mal level of the river, and is from two to twenty-five miles in width. Back to the 
foot hills on either side there are bottom lands which are saturated and sub-irri- 
gated by the underflow from the river, and are fertile and productive almost beyond 
comparison. The Arkansas River is a meandered stream through the State of 
Kansas and under the laws and departmental rules and regulations of the United 
States it is a navigable river through the State of Kansas, and was, in fact, navi- 
gable and navigated from the city of Wichita south to its mouth; and that the com- 
plainant is the owner of the bed of the stream between the meandered lines, in 
trust for the people of the State; that the complainant is the owner of two tracts 
of land bordering upon the river, one at Hutchinson and one at Dodge City, upon 
which state institutions are maintained—one as a reform school and the other as 
a soldiers’ home. That when the State of Kansas was admitted into the Union 
it became the owner for school purposes of sections 16 and 36 of each Congres- 
sional township, of which the complainant still owns many thousand acres, much 
of which borders on the Arkansas River. That by act of Congress of March 3 
1863, the complainant became the owner of each odd-numbered section of land in 
the Arkansas Valley, and has since conveyed the whole of this land for the 
*51 purposes specified. That by the year 1868 * the land in the Arkansas Valley 
began to be taken by actual settlers, and by the year 1875 practically all the 
bottom lands in the east or lower half of the valley were entered and settled, and 
title obtained from the United States or the State of Kansas; and by the year 1882 
the west or upper half of the valley was so entered and settled and like titles 
obtained. By the year 1873 a railroad was built through the entire length of the 
valley, and immediately after their settlement these bottom lands were extensively 
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cultivated, large crops of agricultural products were raised, towns and cities sprang 
up, population rapidly increased, and by the year 1883 practically all the bottom 
lands of the Arkansas Valley were in a state of successful and prosperous cultiva- 
tion; that the waters of the Arkansas River furnished the foundation for this 
prosperity. These waters furnished a wholesome and ample supply for domes- 
tic purposes, for the watering of stock, for power for operating mills 
and factories, for saturating and sub-irrigating the bottom lands back to the 
uplands on either side of the river, so that crops thereon were not only bounteous 
but practically certain, and in the western portion of the valley these waters were 
appropriated and used for surface irrigation, to supplant the scanty rainfall in 
that region. That by reason of these uses of the waters of the Arkansas River, 
and the almost unvarying water level beneath these bottom lands being near the 
surface, the lands in the Arkansas Valley in the State of Kansas were of great 
and permanent value to the owners and settlers thereon, and those upon the tax 
rolls of the State of Kansas yielded a large and increasing revenue to the com- 
plainant for state purposes. 

“That after the lands in the Arkansas Valley had been settled and raised to a 
high state of cultivation, all the bottom lands in the valley being riparian lands 
and directly affected by the presence and flow of the river, and after parts of the 
flow of the river had been used for manufacturing and milling purposes, and after 

the riparian lands had been largely and extensively irrigated in the valley 
*52 of the river in the western portion of * Kansas, and after portions of the 

land so belonging to the complainant had been sold and conveyed, the State 
of Colorado and other defendants began systematically appropriating and diverting 
the waters of the Arkansas River, in the State of Colorado, between Canon City 
and the Kansas State line, for the purpose of irrigating dry, barren, arid, non- 
riparian and non-saturated lands lying on either side of the river, and often many 
miles therefrom, and by the year 1891 all the natural and normal! waters and a 
large portion of the flood waters of the Arkansas River were so appropriated and 
diverted and actually applied to these dry, barren, arid, non-riparian and non- 
saturated lands in the State of Colorado, said diversions increasing from year to 
year, as their means of diversion became more complete and perfect, so the 
average flow of the river was greatly and permanently diminished and the normal 
flow of the river, exclusive of floods, was wholly and permanently destroyed, and 
navigability of the river where navigable before has been ruined, the power for 
manufacturing purposes greatly diminished, the surface of the underflow beneath 
the bottom lands has been lowered about five feet, and the water for the irrigation 
ditches in the western part of Kansas has been entirely cut off. The loss sustained 
by the complainant and its citizens has been great and incalculable. The benefits 
of river navigation are gone; the cheap water power has been replaced by the 
costly steam power; the productiveness and value of the bottom lands have been 
greatly diminished; the irrigation ditches are left dry and the lands uncultivated, 
and the revenues of the State of Kansas and its municipalities have been mate- 
rially decreased. Against this loss and injury the complainant prays the assist- 
ance of this court.” 

In the brief of counsel for Colorado it is said: 

“The contention of the defendant, State of Colorado, as to the facts, may 
be concisely stated as follows: The Arkansas River, popularly so called, is sub- 
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stantially two rivers, one a perennial stream rising in the mountains of Colorado 
and flowing down to the plains, and this Colorado Arkansas, when the 
*53  * river was permitted to run as it was accustomed to run, prior to the 
period of irrigation, poured into the sands of western Kansas, and at times 
of low water the river as a stream entirely disappeared. Its waters were to some 
extent evaporated, and as to the residue, were absorbed and swallowed up in the 
sands. So that from the vicinity of the state line between Kansas and Colorado on 
eastwardly, as far, at least, as Great Bend, if not farther, at such times of low water 
there was no flowing Arkansas River. Farther east, however, a new river arose, 
even at such times of low water, and partly from springs, partly from the drainage 
of the water table of the country supplied by rainfall, and partly from the surface 
drainage of an extensive territory, this river gradually again became a perennial 
stream, so that south of Wichita, and from there on to the mouth of the river, 
the Kansas Arkansas, as a new and separate stream, had a constant flow. Such, 
as the river was accustomed to flow, was the Arkansas of the period prior to 
irrigation. It was a ‘broken river.’ It is true that at all times in early years, and 
now, the Arkansas River at times of flood, or of what might be called high water, 
has a continuous flow from its source to its mouth, but a flow, even in times of 
flood or high water, which diminishes through the sandy waste east of the Colorado 
state line above described, so that oftentimes even a flood in Colorado would be 
completely lost before it had passed over this arid stretch of sandy channel, and 
high water would always be diminished in flow through the same stretch of 
country. _ This river is as if it were a current of water passing over a sieve; if the 
current be slow and the volume not excessive, all of it sinks through the sieve 
and none passes on beyond; when the current is rapid and the volume is large, 
still a large amount sinks in the sieve, and the residue passes on beyond. 
“Now, the irrigators of Colorado have confined their actions to the Colorado 
Arkansas above described. They have taken the waters of the perennial stream 
before it reaches this sieve, through which it wasted; they have lifted that 
*54 stream out of * the sandy channel in which it had flowed and applied it to 
beneficial uses upon the land; carried the body of it along at a higher level 
than where it was accustomed to run, and they finally restore it, practically un- 
diminished in volume, so far as regards practical use, at points in the ancient 
channel farther east than the river at low water was accustomed to flow before the 
period of irrigation. The effect of the diversion of this water in Colorado, the 
carrying of it forward on a higher level, the return of waters, partly through seep- 
age and partly through direct delivery at waste gates, and the effect of this process 
in extending eastward the perennial flow, will be fully discussed in the course of the 
argument to follow. It is sufficient in this preliminary statement to say that it is 
admitted by the complainant that in the course of a twelvemonth there is a vast 
amount of high and flood waters of the Arkansas that are never captured by man, 
that are of no use, but rather of injury to Kansas riparian proprietors, and, so far 
as any beneficial use is concerned, are absolutely wasted and lost. Kansas does not 
claim that she has not abundance of water in times of flood or in times of high 
water ; her complaint is based upon the alleged fact that she does not have what she 
was accustomed to have in periods of low water, whereas, in fact, as contended by 
the State of Colorado, the diversion of water in Colorado into ditches and reser- 
voirs, continuing, as it does, throughout the year, in times of flood and in times of 
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high water, has the effect, through seepage and return waters, to give perennial 
vitality to portions of this stream during what would otherwise be periods of de- 
pression or suspension of flow.” 

The substance of the petition in intervention is thus stated by counsel for 
the Government: 

“The first paragraph of the said petition describes the Arkansas River from 
its source to its mouth, and alleges that it is not navigable in the States of Colo- 
rado and Kansas nor the Territory of Oklahoma, but is navigable in the State 

of Arkansas and the Indian Territory. 
£55 “Tn the second paragraph it is alleged that the lands located * within 
the watershed of the river west of the ninety-ninth degree of longitude are 
arid lands. 

“The third paragraph alleges that within said watershed there are 1,000,000 
acres of public lands that are uninhabitable and unsalable. 

“The fourth paragraph alleges that said lands can only be made habsable 
productive, and salable by impounding and storing flood and other waters in said 
watershed to the end that the said waters may be used to reclaim said land. 

“The fifth paragraph alleges that there is not sufficient moisture from rain- 
fall to render the soil capable of producing crops in paying quantities in the water- 
shed so described, and that they can only be made to produce crops by irrigation ; 
that the common law doctrine of riparian rights is not applicable to conditions in 
the arid region and has been abolished by statute and by usage and custom; that 
there has been established in its stead in said region a doctrine to the effect that 
the waters of natural streams and the flood and other waters may be impounded, 
appropriated, diverted, and used for the purpose of reclaiming and irrigating the 
arid land therein, and that the prior appropriation of such waters for such pur- 
pose gives a prior and superior right to the water of the stream. 

“The sixth paragraph alleges that legislation of Congress, decisions of courts, 
and acts of the executive department have sanctioned and approved the use of 
water for irrigation purposes in the arid region and that he who is prior in time 
is prior in right, and that it is recognized that the common-law doctrine of 
riparian rights is not applicable to the public land owned by the United States in 
the arid region. 

“The seventh paragraph alleges that in accordance with and in reliance upon 
the doctrine of the use of water for irrigation purposes the inhabitants of the arid 
portion of the United States have appropriated and used the waters of streams 
therein to reclaim and make productive and profitable about 10,000,000 acres of 

land, which now support a population of many millions, and that the in- 
*56 habitants of Colorado and Kansas * within the watershed of the Arkansas 

River have by irrigation from said river made productive and profitable 
about 200,000 acres of land, which provide homes for and support a population of 
many thousands. 

“The eighth paragraph alleges that the common law doctrine of riparian 
rights is not applicable to riparian lands within the arid region, and that only 
by the use of waters of natural streams and flood waters for irrigation and other 
beneficial purposes can the lands in the arid region be made productive, and only 
by such use can additional areas be reclaimed and rendered productive and 
salable. 
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“The ninth paragraph recites the passage of the so-called reclamation act 
of June 17, 1902. 

“The tenth paragraph alleges that about 60,000,000 acres of land belonging 
to the United States within the arid region can be reclaimed under the provisions 
of the so-called reclamation act. 

“The eleventh paragraph alleges that the amount of land that can be so 
reclaimed will support a population of many millions. 

“The twelfth paragraph alleges that under the operation of the said reclama- 
tion act 100,000 acres of public land can be reclaimed within the watershed of the 
Arkansas River west of the ninety-ninth degree west. 

“The thirteenth paragraph alleges that the lands when so reclaimed will sup- 
port a population of not less than 50,000. 

“The fourteenth paragraph alleges that under the operation of the so-called 
reclamation act about $1,000,000 has been expended in exploring, procuring, and 
setting apart sites upon which reservoirs and dams contemplated by the act can 
be constructed and maintained; that contracts have been let for the construction 
of reservoirs, which, when completed, will cost over two millions and will have 
a storage capacity to reclaim 500,000 acres of arid land, which land when reclaimed 

will sustain a population of not less than 250,000; that plans are contem- 
*57 plated for the expenditure of $20,000,000 under * said act, to irrigate about 
1,000,000 acres of arid public lands. 

“The fifteenth paragraph recites that there are $16,000,000 available under 
the so-called reclamation act. 

“The sixteenth paragraph sets forth the contention of Kansas as seen in its 
amended bill of complaint, viz., that it is entitled to have the waters of the Ar- 
kansas River, which rises in Colorado, flow uninterrupted and unimpeded into 
Kansas. 

“The seventeenth paragraph sets forth the contention of Colorado in respect 
to its claim of ownership, viz., that under the provisions of its constitution it is the 
owner of all waters within that State. 

“The eighteenth paragraph is as follows: 

““That neither the contention of the State of Colorado nor the contention of 
the State of Kansas is correct ; nor does either contention accord with the doctrine 
prevailing in the arid region in respect to the waters of natural streams and of 
flood and other waters. That either contention, if sustained, would defeat the 
object, intent, and purpose of the reclamation act, prevent the settlement and sale 
of the arid lands belonging to the United States, and especially those within the 
watershed of the Arkansas River west of the ninety-ninth degree west longitude, 
and would otherwise work great damage to the interests of the United States.’ ” 


Mr. C. C. Coleman, Attorney General of the State of Kansas, Mr. S. S. Ash- 
baugh, Mr. N. H. Loomis and Mr. F. Dumont Smith for complainant : 

The State of Kansas may maintain this suit, first, by virtue of its own sov- 
ereignty ; second, as the owner of the bed of the Arkansas River; third, as the 
owner of riparian lands in the Arkansas Valley; fourth, as parens patrie guardian 
or trustee, for any considerable portion of its territory or citizens affected by any 

unlawful diversion of the waters of the river ; and fifth, because its revenue 
*58 derived from taxation has been directly * diminished by such diversion 

Such cause is justiciable in this court, the defendants are each necessary 
and proper parties, and this court has jurisdiction and power to grant relief. 
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The jurisdiction of this court over the cause of action was exhaustively 
argued upon the demurrer, and was then practically decided. 185 U.S. 125. 

The State of Kansas appears in all of its capacities known to the law, and 
alleges and has proved that its injuries have been brought about directly by the 
defendants named in the amended bill. One of these defendants is the State of 
Colorado, and the co-defendants are corporations and citizens of the State of 
Colorado. Thus, within the language of the Constitution, the court has original 
jurisdiction of the parties, and, because of the facts alleged and proved, the court 
has also jurisdiction of the subject-matter of the controversy. 

The common law, including the doctrine of riparian rights as therein formu- 
lated, embraced the whole territory involved in this controversy down to August 
1, 1876, when Colorado became a State. Many of the rights herein claimed 
became vested in the complainant and in those for whom it sues before that date, 
and all the rights claimed were prior and vested before the injuries complained of, 
and all ripened into a rule of property, and could not be changed or divested by 
subsequent customs or enactments in Colorado without the consent of the vested 
owners of those rights. Clark v. Allaman, 80 Pac. Rep. 571. 

The court will take judicial notice of the settlement and development of 
Kansas; and that prior to 1868 its territory had become occupied, its lands had 
been established, and its institutions had become fixed. It must be also admitted 
that prior to 1868 the rule of the common law as to riparian rights in Kansas 
prevailed in all its vigor, and without any qualification whatever. 

Kansas is a common law State so far as the doctrine of riparian rights 

*59 is concerned, but, like the States of California, * Oregon, Washington, 

North and South Dakota, Nebraska, and Texas, has adopted a rule that 

will allow the largest development of its territory consistent with the rights of 
all its citizens. 

Riparian ownership does not depend upon geographical lines, nor political 
subdivisions of land. Riparian lands, according to these authorities, are such as 
are directly affected by the presence of the river. The level of the underflow 
corresponds with the level of the water in the river back to the uplands, and, 
according to this rule every acre of land in the Arkansas Valley is riparian land, 
bought, sold, cultivated and its value fixed according to the volume of water in 
the river, and every principle of common law makes these lands riparian to the 
Arkansas River, and their owners riparian proprietors. Kansas insists upon the 
preservation of the doctrine of riparian rights within its own territory, but does 
not insist that the doctrine of riparian rights shall be extended over the territory 
of any arid State where its presence would not be suitable, and where its exist- 
ence has been abrogated by the Constitution, the laws, and judicial decisions. 

The defendants do not appear in this case, either in their answers or in the 
evidence adduced by them, as riparian owners along the Arkansas River, having 
full riparian rights, and demanding a reasonable and equal amount of these waters 
under the common law doctrine. They appear with a different system, under 
different laws, upon a different basis, using the water for a different purpose, all 
subsequent to the prior rights of the State of Kansas and its citizens, demanding 
the right to take the whole of the flow of the river and actually appropriating and 
using it all. They plead the new system of taking the water out and away from 
the river and putting it upon dry and arid lands, many miles from the river itself, 
and on land that never felt the effects of the river before, and on lands of which 
the waters of the river were never part nor parcel, and all this was done subse- 

quent to the vesting of the prior rights in the State of Kansas and its citi- 
*60 zens, and resulting * in the injuries hereinbefore enumerated. Thus, the 
common law rights of Kansas and its citizens have been invaded by a sub- 
sequent and different system, framed upon a different theory, and built upon a 
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different basis, and in a different State. These defendants now claim that they 
should be protected in their different and subsequent systems because they live 
and operate on the other side of the state line. 

‘Lhe right of the complainant and those for whom it sues is a right to the usual 
and normal flow of the river “as it was accustomed to run” during ordinary years 
prior to the unlawful diversion complained of, and exclusive of floods and 
unusual high waters. 

The right of a riparian owner to the flow of the stream “as it is accustomed 
to run” in our judgment does not include extraordinary high waters, or floods, or 
times of unusual drought and low water. The words “‘as it is accustomed to run” 
mean in our judgment the normal or usual flow of the river from year to year. 
In the case of the Arkansas River this is not at all difficult to define. Let us 
illustrate. Before the unlawful diversion by Colorado there was always a season 
of high water in June, known as the June rise, caused by the melting snows in 
the mountains and foot-hills of Colorado, which gradually swelled the current 
until it was about bank full, at which stage it ran from four to six weeks, from 
whence it gradually subsided to its normal summer flow. This June rise was as 
regular as the recurrence of the seasons, not only in time but in volume. It was 
a part, in short, of the normal flow of the river, as distinguished from the extra- 
ordinary floods caused by unusual rainfall either in the mountains or uplands of 
Colorado or along the tributaries of the river in that State. Our contention is 
that the June rise was part of the normal flow of the river to which the riparian 
owners in Kansas were entitled. It fulfilled a great purpose in the economy of 
the Arkansas Valley in Kansas, filling the river from bank to bank, raising the 
water-level to a point where the pressure of the water was sufficient to bear in 

every direction. 
*61 * The underflow of the Arkansas River in Kansas is a well-defined sub- 
terranean stream, distinct from underground or percolating waters, the 
right to which vests in the owner of the surface, and its unlawful diversion, de- 
privation or diminution is a substantial wrong, for which equity will grant relief. 

The use of the water of the river for water power at Arkansas City became 
a vested right, and as to that right the subsequent diversion of the water by 
Colorado, decreasing if not wholly destroying such water power, is a continuing 
wrong which equity will enjoin. The water-power company at Arkansas City 
used the water of the river for power purposes under the authority of the common 
law, turning the water back into the Arkansas River after its use. The rights 
that were built up between the years 1881 and 1890 were property rights under 
the doctrine of the common law authorizing the diversion of the waters of the 
stream for these purposes. Kimberly v. Hewitt, 75 Wisconsin, 374; Union Water ° 
Power Co. v. Auburn, 90 Maine, 65. The right to use water of a river for fur- 
nishing power without diminution of its flow is a riparian right which attaches 
to the land. It vests in the ownership of the land, and as such it cannot be injuri- 
ously affected by the upper riparian owner, as has been done in this case by the 
diversion of the water in Colorado. 

The rights of Kansas and those for whom it sues accrued and were vested 
prior to the existence of Colorado as a State. When, on August 1, 1876, the 
territory of Colorado was erected into one of the States of the Union and became 
a political sovereignty, a greater portion of the Arkansas valley had been settled. 
They had settled upon and bought their lands from the Government and other 
settlers because of the flow of the Arkansas River, because of the great advan- 
tages to be found in this valley, that are set forth in our testimony. They bought 
under the common law, which attached to all of this territory, and fixed and 
defined the rights of every landowner from Arkansas City to the Rocky Moun- 
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tains. These rights so acquired were as sacred to each of these owners as 
*62 the right * to life or liberty. No court, no State nor the Federal Govern- 

ment, could in any wise impair those rights. 1 Farnham on Waters and 
Water Rights, p. 29; Pine v. New York, 112 Fed. Rep. 98; Holyoke Water Co. v. 
River Co., 22 Blatch. 131; S. C., 20 Fed. Rep. 71; Ruz v. St. Louis, 7 Fed. Rep. 
438; Howell v. Johnson, 89 Fed. Rep. 556; Hoge v. Eaton, 135 Fed. Rep. 411; 
4 Am. Law Register, 385. 


Mr. N. C. Miller, Attorney General of the State of Colorado, Mr. Joel F. 
Vaile and Mr. Clyde C. Dawson, with whom Mr. Charles D. Hayt, Mr. Platt 
Rogers, Mr. C. W. Waterman, Mr. F. E. Gregg, Mr. W. R. Ramsey and Mr. I. B. 
Melville were on the brief, for the State of Colorado: 

The Arkansas River, ut currere solebat, has always been an intermittent stream, 
and, in times of low water, has been a “broken river.” 

From the earliest times the Arkansas River through Western Kansas has 
been merely a bed of sand, with practically no flowing water during a large part 
of the year, and this strip of bare sand bed separates the perennial Arkansas 
of Southern Kansas from the perennial Arkansas of Colorado during all times of 
low water, making a “broken river.” This fact is so thoroughly established by 
written history and oral testimony as to preclude any possible refutation. 

The diversion and use of the waters of the Colorado Arkansas have not 
diminished the “low water” flow of the river in Kansas. 

The diversion and use of the waters of the Colorado Arkansas have not 
caused the bed of the stream in Kansas to be narrowed, nor islands to form 
therein, nor the dangers from flood to increase. 

Colorado, relying upon its right to utilize the waters of its natural 

*63 streams upon adjacent lands, has converted arid and * uninhabited wastes 

into populous districts, with productive farms and thriving towns and 
industries. 

Colorado is essentially an arid State, and, except in isolated places, irrigation 
is absolutely necessary to the successful cultivation of the land. 

Even if Kansas possesses riparian rights to the full extent claimed by her, yet 
she has no right of action in the absence of injury, inflicted or threatened. 

The evidence has been taken. We respectfully insist that absolutely no injury 
has been shown. This is not even a case of damnum obsque injuria, because we 
may fairly say that no damage has been proved to result in the slightest degree 
from Colorado irrigation in any of the particulars alleged in the amended bill. 
See Missouri v. Illinois, 200 U. S. 496. : 

The owners of lands bordering on the Arkansas River in Kansas have no 
vested rights in the Arkansas River which complainant as parens patrie can assert 
against the defendants. Angell on Watercourses, 7th ed., § 5; Tyler v. Wilkinson, 
4 Mason, 397; Tomlin v. Dubuque, &c. R. R. Co., 32 Iowa, 106; People v. Ap- 
praisers, 33 N. Y. 461; Wood v. Fowler, 26 Kansas, 682; Crawford v. Hathaway, 
93 N. W. Rep. 781. 

Under the principles of the common law which have resulted in the doctrine 
of “riparian rights,’ the inhabitants of arid lands along the upper reaches of 
the Arkansas River have a prior right ex jure nature to the beneficial use of its 
water to the full extent required for their adequate sustenance and welfare. 
Riparian rights at common law include the right to irrigate riparian lands. Clark 
v. Allaman, 80 Pac. Rep. 571, 584; Crawford Co. v. Hathaway (Neb.), 93 N. W. 
Rep. 781; S. C., Crawford Co. v. Halli (Neb.), 60 L. R. A. 889, 897; Weston v. 
Alden, 8 Massachusetts, 135, 136. See also Anthony v. Lapham, 5 Pick. 175; 
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Elliott v. Fitchburg R. R. Co., 10 Cush. 191, 194; Hazeltine v. Case, 46 Wisconsin, 
391, 394; Evans v. Merriweather, 3 Scam. (Ill.), 492, 496; Wadsworth v. 
*64 Tillotson, 15 Connecticut, 366; Rhodes v. Whitehead, 27 Texas, * 304, 310; 
30 Am. & Eng. Enc. of Law, 2d ed. (b), 358, and authorities cited in Note 
17559: 

To hold that under given conditions the natural wants of man may justify 
him in diverting a watercourse for the irrigation of his arid lands is not a depart- 
ure from the common law. It is a question of the proper application of the 
principles of the common law. The common law recognizes clearly the right to 
irrigate as a riparian right. The question of the rank of that right as compared 
with other uses is a question to be determined by circumstances and conditions, 
and the necessities of humanity. The common law, by its very nature, and the 
principles which compose it, looks to these special circumstances to determine the 
scope and limitation of a general rule when applied to a particular case. Many 
authorities say that in America we have adopted the common law of England, only 
so far as it is suited to the conditions and wants of our people, even though the 
expressed letter of the statutory adoption may be more strongly expressed. All 
such statements of the rule sustain also the doctrine that in construing the com- 
mon law as to its application, we should, within the reasonable limits of the gen- 
eral principles involved, be guided by the conditions and wants of the people. 
Van Ness v. Pacard, 2 Pet. 137, 144, 145; Wheaton, et al. v. Peters, et al., 8 Pet. 
5915659: 

In view of the condition and wants of the people of the arid section of the 
United States, the use of water in the irigation of lands takes the rank of a 
necessary use, affected by the same rules as apply to other necessary uses of 
humanity as recognized by the common law. 


The Solicitor General, Mr. Assistant Attorney General Campbell and Mr. 
a C. Campbell, with whom The Attorney General was on the brief, for the United 

tates: 

The United States does not agree with either State. Their powers of internal 

police are exhausted at the boundary, and yet the effects are clairned to 
*65 pass beyond. There is a conflict * which only the national sovereignty is 
competent to settle. 

Assuming that there is power somewhere outside the two States to adjust 
the dispute, the principle of law to be found and applied will inaugurate a new 
law of waters on interstate streams—that is, on main streams which actually cross 
state lines. The strict common law rule of riparian rights cannot control this new 
law for the arid region. The common law would not be the pervading and perma- 
nent institution which it is if it had not contained the seeds of growth and free 
development; not to break down constitutions and laws, but to adapt them to 
new times, places and conditions. Hurtado v. California, 110 U. S. 516, 531; 
Woodman v. Pitman, 79 Maine, 456. 

Irrigation was always a common law use, and a “new combination” of the 
common law is taking shape here, because the doctrine of reasonable use is quali- 
fying the unrelieved common law rule. In Clark v. Nash, 198 U. S. 361, 370, the 
court approved the idea of an evolution of law to meet the new conditions and 
necessities of irrigation. 

_ _ In Wyoming, under a clause in her constitution, similar to the Colorado law 
it is not now maintained that the upper State can take all the water of an inter- 
state stream regardless of prior appropriators in the lower State. The claim 
means in the last analysis the right to make war, which with the right of compact 
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was surrendered by the States. The very fact that the controversy is justiciable 
here is proof that Colorado cannot do as she sees fit without accountability. She is 
a sovereign State of this Union, but not a sovereign nation. There is a higher 
sovereignty. “All the States have transferred the decision of their controversies 
to this court.” Rhode Island v. Massachusetts, 12 Pet. 743. 

The fundamental question is whether power exists anywhere to compose this 

dispute. This court is a branch of the sovereign power of the Nation. It has 

taken jurisdiction of such controversies between States under its constitu- 
*66 tutional * grant of authority, and has acted upon them with conclusive effect. 

The people rest confidently on the power and competence of the court al- 
ways to adjust any controversy between States coming within its jurisdiction as 
defined by the Constitution and statutes. But the court is not a legislature. Be- 
neath the judicial jurisdiction, and controlling it, there appears always the inquiry 
as to the basis in power and competence for national intervention in any form. 

In Missouri v. Illinois, 200 U. S. 496, the scope of the decision was carefully 
restricted ; nothing was intimated as to Federal power in such a controversy; but 
it is noted that Congress had not acted on the matter, and an obvious inference 
is that the sovereign power of Congress as well as the sovereign power of this 
court might deal with such a controversy. 

Commerce is intercourse; the word imports intercourse in the broadest sense. 
Gibbons v. Ogden, 9 Wheat. 189. That is the tendency of later decisions of the 
court following Marshall’s definition. The word in its wide signification means 
all sorts of communications and correspondences, dealings, comminglings and 
interchanges. Commerce is not restricted to trade and traffic, or navigation or 
transportation; no one can now say definitely what movements and interactions 
across state lines may not be embraced within its meaning. When to the power 
over interstate commerce, so regarded, the powers necessary to carry that power 
into effect are added, it may well be that conflicting irrigation rights between two 
States on the waters of a stream passing from one State to another involve the 
power over interstate commerce. Water is sold for irrigation and flows down- 
stream and along ditches to the point of delivery. 

But assuming for the purpose of argument, without at all conceding, that this 
case does not clearly fall within an enumerated power and the implied powers 
necessary to effectuate it, there is the doctrine of sovereign and inherent power. 

Advancing that doctrine may seem to challenge great decisions of the court, 
*67 but it is more than a theory. It is well recognized. * It is indeed estab- 

lished, although its full development is of recent date ; and in clear and con- 
crete form it has perhaps only been applied once. And first it must be said that 
there is no sharp line betwen implied powers and inherent powers. The expansion 
of implied powers and the existence of inherent powers lie close together. 

“This Government is acknowledged by all to be one of enumerated powers.” 
Marshall in McCulloch v. Maryland, 4 Wheat. 405. “The Government, then, of 
the United States can claim no powers which are not granted to it by the Consti- 
tution, and the powers actually granted must be such as are expressly given or 
given by necessary implication.” Story in Martin v. Hunters Lessee, 1 Wheat. 
326. “The Government of the United States is one of delegated, limited, and 
enumerated powers.” United States v. Harris, 106 U. S. 635. Yet Marshall also 
said in the same passage: “But the question respecting the extent of the powers 
actually granted is perpetually arising and will probably continue to arise as long 
as our system shall exist.” And Story said it could not be foreseen what new 
changes and modifications of power might be indispensable to effectuate the gen- 
eral objects of the charter; and restrictions and specifications which at the present 
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might seem salutary might in the end prove the overthrow of the system itself. 
Hence its powers are expressed in general terms. Martin v. Hunter, supra. See 
Marshall, Ch. J., in Gibbons v. Ogden, 9 Wheat. 195, and Mr. Justice Wilson in 
his speech at the Pennsylvania Constitutional Convention of 1787, 1 Andrews’ 
“Works of James Wilson,” 533. Congress:has often exercised, without question, 
powers that are not expressly given nor ancillary to any single enumerated power, 
but which are resulting powers arising from the aggregate powers of the Gov- 
ernment. Second Legal Tender Cases, 12 Wall. 457, 534; and see also 110 
Uns 42h 
There can be no more obvious and necessary occasion for invoking the doc- 
trine of inherent sovereignty and of implied powers (resting on Chief Jus- 
*68 tice Marshall’s reasoning) than * where there is a conflict of law and in- 
terest between two or more States. The “resulting powers” of Judge Story 
would most properly take effect there. 

Whatever the particular matter of internal police may be, the respective 
“rights” or jurisdiction involved, whether Federal or state, should be measured 
by the test whether they concern only the rights of a State or its citizens within 
a State, or affect other States and their citizens and the citizens of the United 
States in general. The power of a State is restricted to its own organism and 
function as a separate entity of government. 

Where state antagonism to another State or the Nation begins, the state 
‘sovereignty ends, and that is at just the point where the matters of exclusive 
regulation within the state boundaries, the things done by or in the State, tend to 
pass over into the other limited sovereignties, and then the exclusive power, the 
reserved power, falls, or rather stops. The problem, then, does not involve the 
taking away prerogatives from a State wholly operating within its own confines, 
but only involves the taking up these prerogatives at the state lines and supple- 
menting them by national cooperation or control so as to amalgamate or reconcile 
the separate forces. There is a gap and vacancy of sovereignty somewhere if 
the sovereign and inherent power of one State is restricted to its own territory 
(which of course it is), and there is no sovereign and inherent power in the 
Nation to regulate where the powers of two or more States overlap, and so clash, 
and injure each other and the aggregate interests. This entails no loss of powers 
reserved to the States; if it does we are in a vise—both the States and the Nation 
powerless at the very point where competent power is most essential. 

This element of sovereign power was never reserved to the States. In the 
nature of things it could not have been, being the power to restrain the state 
authority when by its necessary effect it passed beyond its own borders. This was 

the very pretension, or the very danger, rather, which all the States 
*69 wished to put down in order that one State should not become prepotent. 

“Would the people of any one State trust those of another with a power 
to control the most insignificant operations of their state government? We know 
they would not.” McCulloch v. Maryland, 4 Wheat. 431. 

Would Federal administration and control of irrigation on interstate streams 
subject to regard for the different state laws as directed by Congress, and always 
subject to the power and jurisdiction of this court to pass upon interstate con- 
troversies, encroach in any respect upon the powers reserved to the States or the 
people? The powers reserved to the States are powers confined wholly to their 
respective borders. The powers reserved to the people relate to possible en- 
croachments on their personal and individual rights of life, liberty, and the pur- 
suit of happiness. At least the language of the Tenth Amendment cannot rea- 
sonably mean that the underlying sovereignty of the people has thereby withheld 
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from the sovereignty which they have created an essential branch of national 
power without which the Government is not completely sovereign within its 
sphere—essential because neither the separate States nor the people at large can 
deal with it effectively or indeed at all. McCulloch v. Maryland, 4 Wheat. 406. 
The function and power of the Government, on the legislative and executive side, 
in reference to the distribution of the flow of the Arkansas River, are involved 
in this case. 

The decree should embrace in terms or in effect a recognition of the national 
law and of the Government’s right to direct the matter of water distribution on 
this non-navigable interstate stream. 

The great principle here and whenever it is a question of conflict between 
States or between a State and the Nation is that the Constitution and the laws 
made in pursuance thereof are supreme; that they control the constitution and 
laws of the respective States, and cannot be controlled by them. The powers of 

Congress are not given by the people of a single State; they are given by 
*70 the people of the United States to a * Government whose laws, made in 

pursuance of the Constitution, are declared to be supreme. Consequently, 
the people of a single State cannot confer a sovereignty which will extend over 
them. McCulloch v. Maryland, 4 Wheat. 426, 429. 

As to the particular facts involved, the petition for intervention alleged, and 
the evidence shows, that within the watershed of the Arkansas River in Colorado 
and Kansas there are about one hundred thousand acres of public arid land, which 
can only be reclaimed and made habitable by the application thereto of the waters 
of said stream; that in the arid region of the United States from sixty million 
to one hundred and fifty million acres of public land now valueless and uninhab- 
ited may be reclaimed by irrigation and made to sustain a population of one hun- 
dred million persons; that within the forty-seven Indian reservations within the 
arid region, which reservations aggregate forty-eight million acres, there are 
located about one hundred and sixteen thousand Indians; that to support them 
it is necessary to irrigate lands within the reservation; and that the Government 
is assisting the Indians in reclaiming them. 

That over ten million acres of land originally arid have already been reclaimed 
by irrigation at a cost of over two hundred million dollars, and are greater in 
extent than all the cultivated lands within the New England States. That these 
lands and improvements are worth not less than five hundred million dollars and 
support directly and indirectly over five million persons. Of these ten million 
acres, at least two million are in the State of Colorado, and they are capable of 
raising crops of the value of over forty million dollars annually. Within the 
watershed of the Arkansas River in Colorado there are over three hundred thou- 
sand acres of irrigated land, and in the same watershed in Kansas, about thirty 
thousand acres. 

The relief sought by complainant would require a decree of the court, the 
principle of which if enforced would be to prevent the reclamation and cultivation 

of any of the public lands within the arid belt and have the effect of return- 
*71 ing to * their original condition lands which have already been reclaimed. A 

decree sustaining Colorado’s contention to the effect that it has “plenary and 
exclusive right and power to control and regulate the use of non-navigable streams 
within its boundaries,” whether state or interstate, would have the effect, if the 
doctrine on which it was based was enforced, of measureably limiting the amount 
of arid lands which would otherwise be reclaimed. In view of these facts, and the 
further fact that the Government by the so-called Reclamation Act of June 17, 
1902, 32 Stat. 388, had adopted a scheme to reclaim its arid lands by irrigation, its 
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interests will undoubtedly be affected one way or the other by any decree or judg- 
ment of the court. Hence it has the right to intervene and be heard “before the 
judgment is given,” although it is not to be recognized as a party to the suit, ina 
technical sense, or entitled to any decree in its favor. Florida v. Georgia, 17 How. 
478, 495. 

As intervenor, the Government admits that the court has jurisdiction of the 
subject matter of the action. It denies that Kansas owns the bed of the river 
in said State. It contends that only the shores and beds of navigable waters 
are reserved to the State by the Federal Constitution, and that within the definition 
of navigable waters, as set forth in the case of The Daniel Ball, 10 Wall. 557, 563; 
and approved in the cases of The Montello, 20 Wall. 430, 439; Escanaba Com- 
pany v. Chicago, 107 U. S. 678, 682; Miller v. New York, 109 U. S. 385, 395; 
Packer v. Bird, 137 U. S. 661, 666; Leovy v. United States, 177 U.S. 621; Wood 
v. Fowler, 26 Kansas, 682; and Farnum on Waters, 67; the Arkansas River is not 
navigable in Kansas, hence the abutting owners on the stream when they obtained 
title from the Government, also acquired title to its bed. See Raslroad Co. v. 
Schurmeir, 7 Wall. 272, 286, 287; Whittaker v. McBride, 197 U. S. 510; Indiana 
v. Milk, 11 Fed. Rep. 389; Steinbuchel v. Lane, 59 Kansas, 7; § 2476, Rev. 

Stats. 
+72 The evidence shows that the use of the waters of the stream * in Colo- 
rado for irrigation purposes has not interfered with its navigable capacity 
where navigation is a recognized fact, hence no duty devolves upon the intervenor 
to aid complainant in securing a decree to enjoin Colorado from using the waters 
to the end that navigation be protected and preserved. United States v. Rio 
Grande Dam & Irrigation Co., 174 U. S. 690, 709. 

It is indispensable to the future growth and prosperity of the Nation that 
the public arid lands be reclaimed and cultivated. ‘Man and the Earth,” by 
Shaler, 73, 74, 120; “Water and Water Rights,’ 3 Farnum, 1895a. And public 
policy, which is but the manifest will of the people of the Nation, and which is 
seen in public acts, legislative, executive and judicial, and which varies with the 
habits, capacities, opportunities and needs of the people, recognizes that the arid 
lands in the largest measure possible should be reclaimed, settled and cultivated. 
Wakefield v. Van Tassell, 66 N. E. Rep. 830; Lux v. Haggin, 10 Pac. Rep. 674, 
702; Giant Powder Company v. Oregon &c., 42 Fed Rep. 470, 474; Jacoby v. 
Denton, 25 Arkansas, 625, 634; St. Louis Mining Company v. Montana, 171 U. S. 
650, 655. See acts of July 26, 1866, 14 Stats. 253; July 9, 1870, 17 Stats. 218: 
March 3, 1877, 19 Stats. 377; March 3, 1891, 26 Stats. 1096, 1101; August 4, 
1894, 28 Stats. 422, sec. 4; June 17, 1902, 32 Stats. 388; also Executive Mes- 
sages, Cong. Rec., 57th Cong., Ist sess., vol. 35, pp. 85, 86; 2d sess., vol. 36, pells 
58th Congress, 2d sess., vol. 38, p. 7, vol. 39, p. 14; and 59th Cong. vol. 40, p. 100; 
also Atchison v. Petersen, 20 Wall. 507, 513; Basey v. Gallagher, 20 Wall. 670, 
681, 682; Tartar v. Spring Creek Co., 5 California, 397 ; Jennison v. Kirk, 98 U.S. 
453, 460 ; Broder v. Water Company, 101 U. S. 274, 276; Fallbrook Irrigation 
District v. Bradley, 164 U. S. 112; United States v. Rio Grande Co., 174 U. S. 
oa Gules v. Albuquerque L. & I, Co., 188 U. S. 545; Clark v. Nash, 198 

Under the strict common law doctrine of riparian rights a riparian owner is 

entitled to have the stream come to him in its natural state in flow, quan- 

*73 tity and quality, and it must go from * his land in like manner, unobstructed 
, in its passage, Col. Law Review, No. 8, p. 505. He has a natural and equal 
right to the use of the water in the stream adjacent to his land without diminution 
or alteration. He only can employ or suffer the employment of the waters for any 
purpose. Lusx v. Haggin, 10 Pac. Rep. 674, 755. The California doctrine permits 
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a reasonable use of the water of a stream to irrigate riparian lands. What is a rea- 
sonable use and what are riparian lands have never been clearly defined by the 
courts which have approved this doctrine. Upon neither question can the decisions 
of the courts be harmonized or reconciled. See Lux v. Haggin, supra; Gould v. 
Eaton, 117 California, 539; Katz v. Walkinshaw, 70 California, 663 and 74 Califor- 
nia, 735; Crawford v. Hathaway, supra, and Clark v. Alleman, 80 Pac. Rep. 571; 
Irrigation Institutions (Mead), 322, 323. The common law doctrine of riparian 
rights does not exist in Colorado. The doctrine which has been established there 
is that of appropriation of the waters of streams and the application of the same 
to beneficial use. See Colorado Constitution, art. 16, sec. 5; Coffin v. Left Hand 
Ditch Co., 6 Colorado, 443, 447. A State has the right to change the common law 
rule in respect to the waters of streams within its boundaries, subject to the fol- 
lowing limitations: First. That in the absence of specific authority from Con- 
gress a State cannot by its legislation destroy the right of the United States, as 
the owner of lands bordering on a stream, to the continued flow of its waters; 
so far at least as may be necessary for the beneficial use of the government prop- 
erty. Second. That it is limited by the superior power of the General Government 
to secure the uninterrupted navigability of all navigable streams within the limits 
of the United States. United States v. Rio Grande, &c. Co., supra, p. 703. In 
Kansas the California doctrine prevails. Clark v. Allaman, supra. The doctrine 
which has been established in Colorado and the doctrine which seems to prevail 

in Kansas are in conflict with each other and both cannot be enforced in 
*74 respect to the waters of the Arkansas River. * Stowell v. Johnson, 26 Pac. 

Rep. 290; Works on Irrigation, 17. 

The evidence clearly establishes the proposition that the application of either 
the strict common law doctrine of riparian rights or the so-called California 
doctrine to the waters of streams in the arid region, state or interstate, would 
have the result of preventing the reclamation and cultivation of public arid 
lands and defeat the policy of the Government with respect thereto and would 
obstruct the administration of the so-called Reclamation Act of June 17, 1902. 
The evidence further shows that should it be held as contended for by Colorado 
that a State by reason of its sovereignty has absolute control of and dominion 
over the waters of an interstate stream while the same are within its boundaries 
the ultimate effect would be in large measure to prevent the reclamation and 
cultivation of the public arid lands. But irrespective of the effect of such 
doctrine the same is untenable as a matter of law. New Hampshire v. Louisiana, 
et al., 108 U. S. 76, 90; Pine v. New York City, 112 Fed. Rep. 98; S. C., 185 
U. S. 93; Howell v. Johnson, 89 Fed. Rep. 556; Perkins v. Groff, 114 Fed. Rep. 
441; Morris v. Bean, 123 Fed. Rep. 618; S. C., 146 Fed. Rep. 423; Miller & Lux 
v. Rickey, 127 Fed. Rep. 573; Anderson v. Bassman, 140 Fed. Rep. 10; Willey v. 
Decker, 73 Pac. Rep. 210. i 

Each State has certain rights to the waters of an interstate stream. The 
right of either cannot be destroyed by the other. Manifestly the law of neither 
State extends beyond its boundaries. Neither Colorado nor any of its citizens 
can by legal proceedings in Kansas acquire the right to appropriate the waters 
of a stream in Colorado. Pine v. New York City, 185 U. S. 105. When, there- 
fore, a dispute arises in respect to the waters of an interstate stream, such as 
involved in the present proceeding, the question to be determined is, What rule 
of law shall be applied, and what tribunal has the power to enforce the rule? The 

Government contends that this court has the power to find, apply and to en- 
*75 force the * proper rule. That it should find the same outside of the law of 
either State, not within the common law doctrine of riparian rights, strict or 
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modified, but within the maxim salus populi est suprema lex. The rule to be 
applied should be one capable of enforcement and of uniform application in 
both States. The rule which meets the requirements is not “water runs; let it 
run;” but that “water irrigates ; let it irrigate.’’ In other words, that such waters 
may be appropriated and used to irrigate land within the watershed of the stream, 
‘leaving, however, sufficient in or returning sufficient to the beds of the streams 
for domestic, household and stock purposes,” subject, also, to the limitation that 
priority of time of appropriation determines. priority of right, irrespective of state 
lines. The application and enforcement of such rule will not interfere with any 
vested right of the State of Kansas or any of its citizens, such as are protected 
by the Federal Constitution, for the reason that the superior rights of riparian 
owners to the waters of a stream in the arid region are not the same as in the 
humid belt (Clark v. Nash, 198 U. S. 361, 370) and of necessity are limited to 
the use of such waters for domestic purposes, which include, of course, water 
sufficient for live stock purposes. The evidence in the case shows that the use 
of the waters above for irrigation purposes, if confined within the watershed of 
the stream, returns to the stream by seepage sufficient water for domestic pur- 
poses below. This being the effect of irrigation above the superior right to 
riparian owners below is not affected. While the Constitution prohibits the 
practical destruction or material impairment of property (Manigault v. Springs, 
199 U. S. 473), yet, generally speaking, the evidence in this case shows that 
irrigation above neither destroys nor materially impairs riparian lands below. 
In: respect to the so-called “underflow,” the evidence of the government 
witnesses shows that it is percolating waters and not a subterranean stream; 
further, that its source is rainfall and not the river. 
*/6 Sub-surface waters are presumed to be percolating waters, * hence the 
burden of proof to show that they flow in a well defined channel is upon the 
party who denies that they are percolating waters. Barclay v. Abraham (Iowa), 64 
L. R. A. 255. Where the common law doctrine of riparian rights prevails, subter- 
ranean waters when they flow in a well defined channel are subject to the same 
rules of law as surface streams. Percolating waters belong to the owner of the land 
underneath which they are found, and adjacent landowners have no correlative 
rights to them. Ohio Oil Company v. Indiana, 177 U. S. 190, 204, 207. In 
those localities where the doctrine of the appropriation and use of waters for 
irrigation purposes exists the law in respect to subterranean waters is the same 
as in respect to surface waters. See “Water Rights in the Western States,” by 
Wiel, §§ 77, 78; Katz v. Walkinshaw, 64 L. R. A. 236; Long on Irrigation, § 33. 
In the State of Kansas subterranean waters may be appropriated and used 
us irrigation purposes. See General Statutes of Kansas, 1901, §§ 3631, 3632, 
30. 


Mr. David C. Beaman, with whom Mr. Cass E. Herrington and Mr. Fred 
Herrington were on the brief, for the defendant, The Colorado Fuel & Iron 
Company: 

The averment of the bill is that the defendants are diverting and using the 
waters of the river for agricultural purposes. This defendant is a manufacturer 
of steel and iron products and not engaged in agriculture, and the bill is. as to it 
misconceived. i 

Kansas claims under the riparian doctrine. The use of water by this defen- 
dant is within that doctrine. But this defendant does not by this claim waive 
its claim to the use of water for beneficial purposes under the laws of Colorado 

The Sugar Loaf reservoir of this defendant, at the head of the Ati anaae 
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River, was established by the Government (13 L. D. 93), purchased by this 

defendant, and the use of water therein by it authorized, under act of Congress 

(29 Stats. 603), and this court cannot interfere. Wisconsin v. Duluth, 96 U.S. 
387. 

nf * Kansas does not in this suit represent the majority of her citizens, but 
a small fraction only, and should be defeated on that ground. New York v. 

Louisiana, 108 U. S. 76. 

The mountain ranges constitute an effectual barrier to the passage of moist- 
ure in the trade winds from the west, this moisture being condensed by the low 
temperature of these ranges is precipitated thereon as snow and rain, thus 
depriving the eastern portion of Colorado of its due share of direct precipitation. 
This eastern portion is now merely taking out by ditches for irrigation and 
utilizing its share of the precipitation as it melts and runs down, and which, but 
for this barrier, it would have received direct from the clouds. 

The flow of the Arkansas River in the summer season never was constant. 
Before irrigation began in Colorado, and as early as 1806, and ever since, the 
river has been dry in the summer season for 200 miles in Colorado and Kansas. 

The underflow, which Kansas claims is lessened to her injury, is not wholly 
dependent on the river, and has been materially lessened by absorption consequent 
on cultivation in Kansas and Colorado. Its continuance is not in any event a 
riparian right. 

Prior to irrigation in Colorado, Kansas passed laws recognizing irrigation 
in Western Kansas, and many ditches were there taken out and water used for 
irrigation, and thus she has aided in producing the result she complains of. 
Campbell v. Grimes, 64 Pac. Rep. 62; Koen v. Klein, 65 Pac. Rep. 684. 

Measured, therefore, in her own “half bushel” as this court says she must 
be, Kansas has no ground of complaint. Missouri v. Illinois, 200 U. S. 496. 

Colorado (as well as every other arid State) is an independent nation in 
respect to the control and use of things which nature has supplied her within 
her own territory, in so far as such use is necessary to the development of her 
resources and the comfort of her people; among these are the waters of her 

streams. 
*78 * Self-preservation is the highest right and duty of a Nation and a 
State. To this end either may use its internal resources for the benefit of its 
people, even if those of a friendly Nation or State may thereby be the sufferers. 
This right to the waters lies at the foundation of the existence of the arid States. 

Aside from the question of navigation, which is not here involved, this right 
has never been, in terms or by implication, surrendered. By the Federal com- 
pact it was impliedly at least agreed that no State would wantonly injure a sister 
State, but it was not agreed that any State would deny to her own people that 
which is necessary for their prosperity and existence, simply because it might be 

of equal necessity to a sister State. Texas v. White, 7 Wall. 725; Escanaba v. 
’ Chicago, 107 U. S. 678; In re Waters of the Rio Grande, 21 Op. Atty. Gen. 274. 

The power of the States to protect the lives, health and prosperity of their 
citizens, to govern men and things within the limits of their dominion, is a power 
originally and always belonging to the States, not surrendered by them to the 
General Government, nor restrained by the Federal Constitution, and is essen- 
tially exclusive. United States v. Knight, 156 U.S. 11. 

Analogous to the sovereign right of a State to the water, is the right to the 
game and fish, which, like the water, are transitory in character, passing from 
State to State, being the property of that State in which they for the time being 
are. Manchester v. Massachusetts, 139 U. S. 240; Geer v. Connecticut, 161 U. S. 
519; Ward v. Racehorse, 163 U. S. 504; Manigault v. Springs, 199 U. S. 473. 
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The contention for Federal control of waters of “interstate streams” is 
wholly untenable. 

All streams in the arid States of the middle west, except a few which sink, are 
of necessity interstate, unless the fact that a stream bears the same name in two or 

more States, is the test. This cannot be the test of interstate character. 
#79. Therefore the contention must include all the streams of * the middle 
west, and result in wiping out all state control whatever. 

Congress fixes the policy of the Government. In ten or more acts relating 
to arid and desert lands, beginning with the year 1866, Congress has not only 
recognized the right of appropriation of water in the arid States for beneficial 
uses, but has also recognized the right of each State to control the same within 
its boundaries. The Reclamation Act of June 17, 1902 (32 Stats. 388), not 
only expressly recognizes state control of the water, but requires the Secretary 
of the Interior in carrying out the act to proceed under the state laws in respect 
to such control, and this has been done by the reclamation service in all cases. 

The control of irrigation having thus been left to each of the several States 
by Congress, there has grown up in each State its own system of administration, 
and it would be impossible now to disturb these administrative regulations with- 
out causing endless confusion, even if Congress or this court had the right 
to do so. 

The Reclamation Act can be successfully carried out only under state laws, 
whereby the rights of users thereunder can be fixed and protected. 

The denial of state control would leave the appropriation and use of water 
without any administrative control whatever, and result in the serious impair- 
ment of the value of lands now dependent thereon and acquired under that 
doctrine as recognized for the last 40 years in the laws and customs of the arid 
States, while the affirmance of the riparian doctrine would return the arid west 
to its original desert condition, and result in incalculable injury to millions of 
people, and also put an end to the reclamation of public lands under the act in 
reference thereto. 


Mr. Platt Rogers, with whom Mr. John F. Shafroth and Mr. Frank E. Gregg 
were on the brief, for the defendant. The Arkansas Valley Sugar Beet and 
Irrigated Land Company. 


*80 * Mr. C. C. Goodale filed a separate brief on behalf of the defendant, 
the Graham Ditch Company. 


Mr. Justice BREwer, after making the foregoing statement, delivered the 
opinion of the court. 


While we said in overruling the demurrer that “this court, speaking broadly, 
has jurisdiction,’ we contemplated further consideration of both the fact and 
the extent of our jurisdiction, to be fully determined after the facts were pre- 
sented. We therefore commence with this inquiry. And first of our jurisdiction 
of the controversy between Kansas and Colorado. 

This suit involves no question of boundary or of the limits of territorial 
jurisdiction. Other and incorporated rights are claimed by the respective liti- 
gants. Controversies between the States are becoming frequent, and in the 
rapidly changing conditions of life and business are likely to become still more 
so. Involving as they do the rights of political communities, which in many 
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respects are sovereign and independent, they present not infrequently questions 
of far-reaching import and of exceeding difficulty. 

It is well, therefore, to consider the foundations of our jurisdiction over the 
controversies between States. It is no longer open to question that by the Con- 
stitution a nation was brought into being, and that that instrument was not 
merely operative to establish a closer union or league of States. Whatever 
powers of government were granted to the Nation or reserved to the States (and 
for the description and limitation of those powers we must always accept the 
Constitution as alone and absolutely controlling), there was created a nation to 
be known as the United States of America, and as such then assumed its place 
among the nations of the world. 

The first resolution passed by the convention that framed the Constitution, 
sitting as a committee of the whole, was: ‘‘Resolved, That it is the opinion of 

this committee that a national government ought to be established, con- 
*81 sisting of a * supreme legislative, judiciary, and executive.” 1 Elliott’s De- 
bates, 151. 

In M’Culloch v. State of Maryland, 4 Wheat. 316, 404, Chief Justice Mar- 
shall said: 

“The government of the Union, then (whatever may be the influence of this. 
fact on the case), is, emphatically, and truly, a government of the people. In 
form and in substance it emanates from them. Its powers are granted by them, 
and are to be exercised directly on them, and for their benefit.” 

See also Martin v. Hunter’s Lessee, 1 Wheat. 304, 324, opinion by Mr. 
Justice Story. 

In Dred Scott v. Sandford, 19 How. 393, 441, Chief Justice Taney observed : 

“The new government was not a mere change in a dynasty, or in a form of 
government, leaving the nation or sovereignty the same, and clothed with all the 
rights, and bound by all the obligations of the preceding one. But, when the 
present United States came into existence under the new government, it was a 
new political body, a new nation, then for the first time taking its place in the 
family of nations.” 

And in Miller on the Constitution of the United States, p. 83, referring to 
the adoption of the Constitution, that learned jurist said: “It was then that a 
nation was born.” 

In the Constitution are provisions in separate articles for the three great 
departments of government—legislative, executive and judicial. But there is 
this significant difference in the grants of powers to these departments: The 
first article, treating of legislative powers, does not make a general grant of legis- 
_ lative power. It reads: “Article I, Section 1. All legislative powers herein 
granted shall be vested in a Congress,” etc.; and then in Article VIII mentions 
and defines the legislative powers that are granted. By reason of the fact that 
there is no general grant of legislative power it has become an accepted constitu- 

tional rule that this is a government of enumerated powers. 
*82 * In M’Culloch v. State of Maryland, supra, 405, Chief Justice Marshall 
said: 

“This government is acknowledged by all to be one of enumerated powers. 
The principle, that it can exercise only the powers granted to it, would seem too 
apparent to have required to be enforced by all those arguments which its 
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enlightened friends, while it was depending before the people, found it necessary 
to urge. That principle is now universally admitted.” 

On the other hand, in Article III, which treats of the judicial department— 
and this is important for our present consideration—we find that section 1 reads 
that “the judicial power of the United States, shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time ordain 
and establish.” By this is granted the entire judicial power of the Nation. 
Section 2, which provides that “the judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of the United States,” etc., 
is not a limitation nor an enumeration. It is a definite declaration, a provision 
that the judicial power shall extend to—that is, shall include—the several matters 
particularly mentioned, leaving unrestricted the general grant of the entire 
judicial power. There may be, of course, limitations on that grant of power, but 
if there are any they must be expressed, for otherwise the general grant would 
vest in the courts all the judicial power which the new Nation was capable of 
exercising. Construing this article in the early case of Chisholm v. Georgia, 2 
Dall. 419, the court held that the judicial power of the Supreme Court extended 
to a suit brought against a State by a citizen of another State. In announcing 
his opinion in the case, Mr. Justice Wilson said (p. 453) : 

“This question, important in itself, will depend on others more important 
still; and may, perhaps, be ultimately resolved into one, no less radical than this— 
Do the people of the United States form a nation?” 

In reference to this question attention may, however, properly be called to 

Hans v. Louisiana, 134 U. S. 1. 
*83 * The decision in Chisholm v. Georgia led to the adoption of the Eleventh 

Amendment to the Constitution, withdrawing from the judicial power of the 
United States every suit in law or equity commenced or prosecuted against one 
of the United States by citizens of another State or citizens or subjects of a 
foreign state. This Amendment refers only to suits and actions by individuals, 
leaving undisturbed the jurisdiction over suits or actions by one State against 
another. As said by Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 
407: “The amendment, therefore, extended to suits commenced or prosecuted 
by individuals, but not to those brought by States.” See also South Dakota v. 
North Carolina, 192 U. S. 286. 

Speaking generally, it may be observed that the judicial power of a nation 
extends to all controversies justiciable in their nature, the parties to which or the 
property involved in which may be reached by judicial process, and when the 
judicial power of the United States was vested in the Supreme and other courts 
all the judicial power which the Nation was capable of exercising was vested in 
those tribunals, and unless there be some limitations expressed in the Constitu- 
tion it must be held to embrace all controversies of a justiciable nature arising 
within the territorial limits of the Nation, no matter who may be the parties 
thereto. This general truth is not inconsistent with the decisions that no suit or 
action can be maintained against the Nation in any of its courts without its con- 
sent, for they only recognize the obvious truth that a nation is not without its 
consent subject to the controlling action of any of its instrumentalities or agencies. 
The creature cannot rule the creator. Kawananakoa v. Polyblank, Trustee, &c., 
205 U. S. 349. Nor is it inconsistent with the ruling in Wisconsin v. Pelican 
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Insurance Company, 127 U. S. 265, that an original action cannot be maintained in 
this court by one State to enforce its penal laws against a citizen of another State. 
That was no denial of the jurisdiction of the court, but a decision upon the merits 
of the claim of the State. 
*84 These considerations lead to the propositions that when * a legislative 
power is claimed for the National Government the question is whether that 
power is one of those granted by the Constitution, either in terms or by necessary 
implication, whereas in respect to judicial functions the question is whether there 
be any limitations expressed in the Constitution on the general grant of national 
power. 

We may also notice a matter in respect thereto referred to at length in Mis- 
souri v. Illinois & Chicago District, 180 U. S. 208, 220. The ninth article of the 
Articles of Confederation provided that “the United States in Congress assem- 
bled shall also be the last resort on appeal in all disputes and differences now 
subsisting or that hereafter may arise between two or more States, concerning 
boundary, jurisdiction or any other cause whatever.” In the early drafts of the 
Constitution provision was made giving to the Supreme Court “jurisdiction of 
controversies between two or more States, except such as shall regard territory 
or jurisdiction,” and also that the Senate should have exclusive power to regu- 
late the manner of deciding the disputes and controversies between the States 
respecting jurisdiction or territory. As finally adopted, the Constitution omits 
all provisions for the Senate taking cognizance of disputes between the States and 
leaves out the exception referred to in the jurisdiction granted to the Supreme 
Court. That carries with it a very direct recognition of the fact that to the Su- 
preme Court is granted jurisdiction of all controversies between the States which 
are justiciable in their nature. “All the States have transferred the decision of 
their controversies to this court; each had a right to demand of it the exercise of 
the power which they had made judicial by the Confederation of 1781 and 1788; 
that we should do that which neither States nor Congress could do, settle the 
controversies between them.” Rhode Island v. Massachusetts, 12 Pet. 657, 743. 

Under the same general grant of judicial power jurisdiction over suits 
brought by the United States has been sustained. United States v. Texas, 143 

US 2621 se SaC., 1629U... Su lee United State va Michigan S0sUms 1579: 
*85 * The exemption of the United States to suit in one of its own courts 

without its consent has been repeatedly recognized. Kansas v. United 
States, 204 U.S. 331, 341, and cases cited. 

Turning now to the controversy as here presented, it is whether Kansas has 
a right to the continuous flow of the waters of the Arkansas River, as that flow 
’ existed before any human interference therewith, or Colorado the right to appro- 
priate the waters of that stream so as to prevent that continuous flow, or that 
the amount of the flow is subject to the superior authority and supervisory con- 
trol of the United States. While several of the defendant corporations have an- 
swered, it is unnecessary to specially consider their defenses, for if the case against 
Colorado fails it fails also as against them. Colorado denies that it is in any sub- 
stantial manner diminishing the flow of the Arkansas River into Kansas. If that 
be true then it is in no way infringing upon the rights of Kansas. If it is dimin- 
ishing that flow has it an absolute right to determine for itself the extent to which 
it will diminish it, even to the entire appropriation of the water? And if it has 
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not that absolute right is the amount of appropriation that it is now making such 
an infringement upon the rights of Kansas as to call for judicial interference ? 
Is the question one solely between the States or is the matter subject to national 
legislative regulation, and, if the latter, to what extent has that regulation been 
carried? Clearly this controversy is one of a justiciable nature. The right to 
the flow of a stream was one recognized at common law, for a trespass upon 
which a cause of action existed. 

The primary question is, of course, of national control. For, if the Nation 
has a right to regulate the flow of the waters, we must inquire what it has done 
in the way of regulation. If it has done nothing the further question will then 
arise, what are the respective rights of the two States in the absence of national 
regulation? Congress has, by virtue of the grant to it of power to regulate com- 
merce “among the several States,’ extensive control over the highways, natural 

or artificial, upon which such commerce may be carried. It may prevent or 
*86 remove * obstructions in the natural waterways and preserve the naviga- 

bility of those ways. In United States v. Rio Grande Irrigation Company, 
174 U. S. 690, in which was considered the validity of the appropriation of the 
water of a stream by virtue of local legislation, so far as such appropriation af- 
fected the navigability of the stream, we said (p. 703) : 

“Although this power of changing the common law rule as to streams within 
its dominion undoubtedly belongs to each State, yet two limitations must be rec- 
ognized: First, that in the absence of specific authority from Congress a State 
cannot by its legislation destroy the right of the United States, as the owner of 
lands bordering on a stream, to the continued flow of its waters; so far at least 
as may be necessary for the beneficial uses of the Government property. Second, 
that it is limited by the superior power of the General Government to secure the 
uninterrupted navigability of all navigable streams within the limits of the United 
States. In other words, the jurisdiction of the General Government over inter- 
state commerce and its natural highways vests in that Government the right to 
take all needed measures to preserve the navigability of the navigable water- 
courses of the country even against any state action.” 

It follows from this that if in the present case the National Government was 
asserting, as against either Kansas or Colorado, that the appropriation for the 
purposes of irrigation of the waters of the Arkansas was affecting the naviga- 
bility of the stream, it would become our duty to determine the truth of the 
charge. But the Government makes no such contention. On the contrary, it dis- 
tinctly asserts that the Arkansas River is not now and never was practically 
navigable beyond Fort Gibson in the Indian Territory, and nowhere claims that 
any appropriation of the waters by Kansas or Colorado affects its navigability. 

It rests its petition of intervention upon its alleged duty of legislating for the 

reclamation of arid lands; alleges that in or near the Arkansas River, as it 
*87 runs through Kansas and Colorado, * are large tracts of those lands; that 

the National Government is itself the owner of many thousands of acres; 
that it has the right to make such legislative provision as in its judgment is needful 
for the reclamation of all these arid lands and for that purpose to appropriate the 
accessible waters. 

In support of the main proposition it is stated in the brief of its counsel: 
That the doctrine of riparian rights is inapplicable to conditions prevailing 
in the arid region; that such doctrine, if applicable in said region, would prevent 
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the sale, reclamation, and cultivation of the public arid lands, and defeat the 
policy of the Government, in respect thereto; that the doctrine which is applicable 
to conditions in said arid region, and which prevails therein, is that the waters of 
natural streams may be used to irrigate and cultivate arid lands, whether riparian 
or non-riparian, and that the priority of appropriation of such waters and the 
application of the same for beneficial purposes establishes a prior and superior 
right.” 

In other words, the determination of the rights of the two States inter sese 
in regard to the flow of waters in the Arkansas River is subordinate to a superior 
right on the part of the National Government to control the whole system of the 
reclamation of arid lands. That involves the question whether the reclamation 
of arid lands is one of the powers granted to the General Government. As here- 
tofore stated, the constant declaration of this court from the beginning is that 
this Government is one of enumerated powers. “The Government, then, of the 
United States, can claim no powers which are not granted to it by the Constitu- 
tion, and the powers actually granted, must be such as are expressly given, or 
given by necessary implication.” Story, J., in Martin v. Hunter's Lessee, 1 
Wheat. 304, 326. ‘‘The Government of the United States is one of delegated, 
limited, and enumerated powers.” United States v. Harris, 106 U. S. 629, 635. 

Turning to the enumeration of the powers granted to Congress by the 
*88 eighth section of the first article of the Constitution, * it is enough to say that 
no one of them by any implication refers to the reclamation of arid lands. 
The last paragraph of the section which authorizes Congress to make all laws which 
shall be necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the Government of the United 
States, or in any department or office thereof, is not the delegation of a new and 
independent power, but simply provision for making effective the powers thereto- 
fore mentioned. The construction of that paragraph was precisely stated by Chief 
Justice Marshall in these words: “We think the sound construction of the Con- 
stitution must allow to the national legislature that discretion, with respect to 
the means by which the powers it confers are to be carried into execution, which 
will enable that body to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, let it be within the scope 
of the Constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the letter and 
spirit of the Constitution, are constitutional”—a statement which has become the 
settled rule of construction. From this and other declarations is is clear that the 
Constitution is not to be construed technically and narrowly, as an indictment, or 
even as a grant presumably against the interest of the grantor, and passing only 
that which is clearly included within its language, but as creating a system of gov- 
ernment whose provisions are designed to make effective and operative all the 
governmental powers granted. Yet while so construed it still is true that no 
independent and unmentioned power passes to the National Government or can 
rightfully be exercised by the Congress. 

We must look beyond section 8 for Congressional authority over arid 
lands and it is said to be found in the second paragraph of section 3 of Ar- 
ticle IV, reading: “The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other property belonging 
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*89  * to the Unitel States; and nothing in this Constitution shall be so con- 
strued as to prejudice any claims of the United States, or of any particular 
States 
The full scope of this paragraph has never been definitely settled. Primarily, 
at least, it is a grant of power to the United States of control over its property. 
That is implied by the words “territory or other property.” It is true it has been 
referred to in some decisions as granting political and legislative control over the 
Territories as distinguished from the States of the Union. It is unnecessary in 
the present case to consider whether the language justifies this construction. Cer- 
tainly we have no disposition to limit or qualify the expressions which have here- 
tofore fallen from this court in respect thereto. But clearly it does not grant to 
Congress any legislative control over the States, and must, so far as they are 
concerned, be limited to authority over the property belonging to the United 
States within their limits. Appreciating the force of this, counsel for the Govern- 
ment relies upon “the doctrine of sovereign and inherent power,” adding “I am 
aware that in advancing this doctrine I seem to challenge great decisions of the 
court, and I speak with deference.” His argument runs substantially along this 
line: All legislative power must be vested in either the state or the National 
Government ; no legislative powers belong to a state government other than those 
which affect solely the internal affairs of that State; consequently all powers 
which are national in their scope must be found vested in the Congress of the 
United States. But the proposition that there are legislative powers affecting the 
Nation as a whole which belong to, although not expressed in the grant of powers, 
is in direct conflict with the doctrine that this is a government of enumerated 
powers. That this is such a government clearly appears from the Constitution, in- 
dependently of the Amendments, for otherwise there would be an instrument grant- 
ing certain specified things made operative to grant other and distinct things. This 
natural construction of the original body of the Constitution is made abso- 
*90  lutely certain * by the Tenth Amendment. This amendment, which was 
seemingly adopted with prescience of just such contention as the present, 
disclosed the widespread fear that the National Government might, under the pres- 
sure of a supposed general welfare, attempt to exercise powers which had not been 
granted. With equal determination the framers intended that no such assumption 
should ever find justification in the organic act, and that if in the future further 
powers seemed necessary they should be granted by the people in the manner they 
had provided for amending that act. It reads: “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people.” The argument of counsel ignores 
the principal factor in this article, to wit, “the people.” Its principal purpose 
was not the distribution of power between the United States and the States, but 
a reservation to the people of all powers not granted. The preamble of the Con- 
stitution declares who framed it, “we the people of the United States,” not the 
people of one State, but the people of all the States, and Article X reserves to the 
people of all the States the powers not delegated to the United States. The pow- 
ers affecting the internal affairs of the States not granted to the United States 
by the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, and all powers of a national character which are not delegated to 
the National Government by the Constitution are reserved to the people of the 
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United States. The people who adopted the Constitution knew that in the nature 
of things they could not foresee all the questions which might arise in the future, 
all the circumstances which might call for the exercise of further national powers 
than those granted to the United States, and after making provision for an 
amendment to the Constitution by which any needed additional powers would be 
granted, they reserved to themselves all powers not so delegated. This Article X 

is not to be shorn of its meaning by any narrow or technical construction, 
*91 but is to be considered fairly and * liberally so as to give effect to its scope 

and meaning. As we said, construing an express limitation on the powers 
of Congress, in Fairbank v. United States, 181 U.S. 283, 288: 

“We are not here confronted with a question of the extent of the powers of 
Congress but one of the limitations imposed by the Constitution on its action, 
and it seems to us clear that the same rule and spirit of construction must also 
be recognized. If powers granted are to be taken as broadly granted and as 
carrying with them authority to pass those acts which may be reasonably neces- 
sary to carry them into full execution; in other words, if the Constitution in its 
grant of powers is to be so construed that Congress shall be able to carry into 
full effect the powers granted, it is equally imperative that where prohibition or 
limitation is placed upon the power of Congress that prohibition or limitation 
should be enforced in its spirit and to its entirety. It would be a strange rule 
of construction that language granting powers is to be liberally construed and 
that language of restriction is to be narrowly and technically construed. Es- 
pecially is this true when in respect to grants of powers there is as heretofore. 
noticed the help found in the last clause of the eighth section, and no such helping 
clause in respect to prohibitions and limitations. The true spirit of constitutional 
interpretation in both directions is to give full, liberal construction to the lan- 
guage, aiming ever to show fidelity to the spirit and purpose.” 

This very matter of the reclamation of arid lands illustrates this: At the 
time of the adoption of the Constitution within the known and conceded limits 
of the United States there were no large tracts of arid land, and nothing which 
called for any further action than that which might be taken by the legislature of 
the State, in which any particular tract of such land was to be found, and the 
Constitution, therefore, makes no provision for a national control of the arid 

regions or their reclamation. But, as our national territory has been en- 
*92 _larged, we have within our borders extensive tracts of arid lands * which 

ought to be reclaimed, and it may well be that no power is adequate for 
their reclamation other than that of the National Government. But if no such 
power has been granted, none can be exercised. 

It does not follow from this that the National Government is entirely power- 
less in respect to this matter. These arid lands are largely within the Territories, 
and over them by virtue of the second paragraph of section 3 of Article IV 
heretofore quoted, or by virtue of the power vested in the National Government 
to acquire territory by treaties, Congress has full power of legislation, subject to 
no restrictions other than those expressly named in the Constitution, and, there- 
fore, it may legislate in respect to all arid lands within their limits. As to those 
lands within the limits of the States, at least of the Western States, the National 
Government is the most considerable owner and has power to dispose of and 
make all needful rules and regulations respecting its property. We do not mean 
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that its legislation can override state laws in respect to the general subject of 
reclamation. While arid lands are to be found, mainly if not only in the Western 
and newer States, yet the powers of the National Government within the limits of 
those States are the same (no greater and no less) than those within the limits 
of the original thirteen, and it would be strange if, in the absence of a definite 
grant of power, the National Government could enter the territory of the States 
along the Atlantic and legislate in respect to improving by irrigation or otherwise 
the lands within their borders. Nor do we understand that hitherto Congress has 
acted in disregard to this limitation. As said by Mr. Justice White, delivering 
the opinion of the court in Gutierres v. Albuquerque Land Company, 188 U. S. 
545, 554, after referring to previous legislation: 

“It may be observed that the purport of the previous acts is reflexively illus- 

trated by the Act of June 17, 1902, 32 Stat. 388. That act appropriated the 
receipts from the sale and disposal of the public lands in certain States and 

*93 Territories * to the construction of irrigation works for the reclamation of 
arid lands. The eighth section of the act is as follows: 

“*Sec. 8. That nothing in this act shall be construed as affecting or intend- 
ing to affect or to in any way interfere with the laws of any State or Territory 
relating to the control, appropriation, use, or distribution of water used in irriga- 
tion, or any vested right acquired thereunder, and the Secretary of the Interior, 
in carrying out the provisions of this act, shall proceed in conformity with such 
laws, and nothing herein shall in any way affect any right of any State or of the 
Federal Government or of any landowner, appropriator, or user of water in, to, 
or from any interstate stream or the waters thereof: Provided, That the right 
to the use of the water acquired under the provisions of this act shall be appurte- 
nant to the land irrigated, and beneficial use shall be the basis, the measure, and 
the limit of the right.’”’ 

But it is useless to pursue the inquiry further in this direction. It is enough 
for the purposes of this case that each State has full jurisdiction over the lands 
within its borders, including the beds of streams and other waters. Martin v. 
Waddell, 16 Pet. 367; Pollard v. Hagan, 3 How. 212; Goodtitle v. Kibbe, 9 How. 
471; Barney v. Keokuk, 94 U.S. 324; St. Louis v. Myers, 113 U.S. 566; Packer 
v. Bird, 137 U. S. 661; Hardin v. Jordan, 140 U. S. 371; Kaukauna Water Power 
Company v. Green Bay & Mississippi Canal Company, 142 U.S. 254; Shively v. 
Bowlby, 152 U. S.1; Water Power Company v. Water Commissioners, 168 U. S. 


349; Kean v. Calumet Canal Company, 190 U. S. 452. In Barney v. Keokuk, — | 


supra, Mr. Justice Bradley said (p. 338) : 

“And since this court, in the case of The Genesee Chief, 12 id. 443, has 
declared that the Great Lakes and other navigable waters of the country, above 
as well as below the flow of the tide, are, in the strictest sense, entitled to the 
denomination of navigable waters, and amenable to the admiralty jurisdiction, 

there seems to be no sound reasons for adhering to the old rule as to the 
*94 proprietorship of the beds and shores of such * waters. It properly be- 

longs to the States by their inherent sovereignty, and the United States has 
wisely abstained from extending (if it could extend) its survey and grants beyond 
the limits of high water.” : 

In Hardin v. Jordan, supra, the same Justice, after stating that the title to 
the shore and lands under water is in the State, added (pp. 381, 382): 
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“Such title being in the State, the lands are subject to state regulation and 
control, under the condition, however, of not interfering with the regulations 
which may be made by Congress with regard to public navigation and com- 
merce. . . . Sometimes large areas so reclaimed are occupied by cities, and 
are put to other public or private uses, state control and ownership therein being 
supreme, subject only to the paramount authority of Congress in making regula- 
tions of commerce, and in subjecting the lands to the necessities and uses of 
commerce. . . .. This right of the States to regulate and control the shores 
of tide waters, and the land under them, is the same as that which is exercised 
by the Crown in England. In this country the same rule has been extended to 
our great navigable lakes, which are treated as inland seas; and also, in some of 
the States, to navigable rivers, as the Mississippi, the Missouri, the Ohio, and, in 
Pennsylvania, to all the permanent rivers of the State; but it depends on the law 
of each State to what waters and to what extent this prerogative of the State over 
the lands under water shall be exercised.” 

It may determine for itself whether the common law rule in respect to 
riparian rights or that doctrine which obtains in the arid regions of the West of 
the appropriation of waters for the purposes of irrigation shall control. Congress 
cannot enforce either rule upon any State. It is undoubtedly true that the early 
settlers brought to this country the common law of England, and that that com- 
mon law throws light on the meaning and scope of the Constitution of the United 

States, and is also in many States expressly recognized as of controlling 
*95 force in the absence of express statute. As said by Mr. * Justice Gray in 
United States v. Wong Kim Ark, 169 U.S. 649, 654: 

“In this, as in other respects, it must be interpreted in the light of the com- 
mon law, the principles and history of which were familiarly known to the 
framers of the Constitution. Minor v. Happersett, 21 Wall. 162; Ex Parte Wil- 
son, 114 U. S. 417, 422; Boyd v. United States, 116 U. S. 616, 624, 625; Smith 
v. Alabama, 124 U. S. 465. The language of the Constitution, as has been well 
said, could not be understood without reference to the common law. 1 Kent, 
Com., 336; Bradley, J., in Moore v. United States, 91 U. S. 270, 274.” 

In the argument on the demurrer counsel for plaintiff endeavored to show 
that Congress had expressly imposed the common law on all this territory prior 
to its formation into States. See also the opinion of the Supreme Court of Kan- 
sas in Clark v. Allaman, 71 Kansas, 206. But when the States of Kansas and 
Colorado were admitted into the Union they were admitted with the full powers 
of local sovereignty which belonged to other States, Pollard v. Hagan, supra; 
Shively v. Bowlby, supra; Hardin v. Shedd, 190 U. S. 508, 519; and Colorado 

. by its legislation has recognized the right of appropriating the flowing waters to 
the purposes of irrigation. Now the question arises between two States, one 
recognizing generally the common law rule of riparian rights and the other pre- 
scribing the doctrine of the public ownership of flowing water. Neither State 
can legislate for or impose its own policy upon the other. A stream flows through 
the two and a controversy is presented as to the flow of that stream. It does not 
follow, however, that because Congress cannot determine the rule which shall 
control between the two States or because neither State can enforce its own 
policy upon the other, that the controversy ceases to be one of a justiciable nature, 
or that there is no power which can take cognizance of the controversy and 
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determine the relative rights of the two States. Indeed, the disagreement, coupled 

with its effect upon a stream passing through the two States, makes a matter 
*96 for investigation and * determination by this court. It has been said that 

there is no common law of the United States as distinguished from the 
common law of the several States. This contention was made in Western Umon 
Telegraph Company v. Call Publishing Company, 181 U. S. 92, in which it was 
asserted that, as Congress having sole jurisdiction over interstate commerce had 
prescribed no rates for interstate telegraph communications, there was no limit on 
the power of a telegraph company in respect thereto. After referring to the general 
contention, we said (pp. 101, 102): 

“Properly understood, no exceptions can be taken to declarations of this 
kind. There is no body of Federal common law separate and distinct from the 
common law existing in the several States in the sense that there is a body of 
statute law enacted by Congress separate and distinct from the body of statute 
law enacted by the several States. But it is an entirely different thing to hold 
that there is no common law in force generally throughout the United States, 
and that the countless multitude of interstate commercial transactions are subject 
to no rules and burdened by no restrictions other than those expressed in the 
statutes of Congress. . . . Can it be that the great multitude of interstate 
commercial transactions are freed from the burdens created by the common law 
as so defined, and are subject to no rule except that to be found in the statutes of 
Congress? We are clearly of opinion that this cannot be so, and that the prin- 
ciples of the common law are operative upon all interstate commercial transac- 
tions except so far as they are modified by Congressional enactment.” 

What is the common law? Kent says (vol. 1, p. 471): 

“The common law includes those principles, usages and rules of action 
applicable to the government and security of persons and property, which do not 
rest for their authority upon any express and positive declaration of the will of 
the legislature.” 

As it does not rest on any statute or other written declaration of the sovereign, 

there must, as to each principle thereof, be a first statement. Those state- 
*97 ments are found in the decisions * of courts, and the first statement presents 
the principle as certainly as the last. Multiplication of declarations merely 
adds certainty. For after all, the common law is but the accumulated expressions 
of the various judicial tribunals in their efforts to ascertain what is right and just 
between individuals in respect to private disputes. As Congress cannot make 
compacts between the States, as it cannot, in respect to certain matters, by legis- 
lation compel their separate action, disputes between them must be settled either 
by force or else by appeal to tribunals empowered to determine the right and 
wrong thereof. Force under our system of Government is eliminated. The clear 
language of the Constitution vests in this court the power to settle those disputes. 
We have exercised that power in a variety of instances, determining in the sev- 
eral instances the justice of the dispute. Nor is our jurisdiction ousted, even if, 
because Kansas and Colorado are States sovereign and independent in local mat- 
ters, the relations between them depend in any respect upon principles of inter- 
national law. International law is no alien in this tribunal. In The Paquete 
Habana, 175 U.-S. 677, 700, Mr. Justice Gray declared: 
“International law is part of our law, and must be ascertained and adminis- 
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tered by the courts of justice of appropriate jurisdiction, as often as questions 
of right depending upon it are duly presented for their determination.” 

And in delivering the opinion of the demurrer in this case Chief Justice 
Fuller said (185 U. S. 146): 

“Sitting, as it were, as an international, as well as a domestic tribunal, we 
apply Federal law, state law, and international law, as the exigencies of the par- 
ticular case may demand.” 

One cardinal rule, underlying all the relations of the States to each other, is 
that of equality of right. Each State stands on the same level with all the rest. 
It can impose its own legislation on no one of the others, and is bound to yield its 
own views to none. Yet, whenever, as in the case of Missouri v. Illinois, 180 U.S. 

208, the action of one State reaches through the agency of natural laws into 
*98 the territory of another State, * the question of the extent and limitations of 

the rights of the two States becomes a matter of justiciable dispute between 
them, and this court is called upon to settle that dispute in such a way as will recog- 
nize the equal rights of both and at the same time establish justice between them. 
In other words, through these successive disputes and decisions this court is 
practically building up what may not improperly be called interstate common law. 
This very case presents a significant illustration. Before either Kansas or Colo- 
rado was settled the Arkansas River was a stream running through the territory 
which now composes these two States. Arid lands abound in Colorado. Reclama- 
tion is possible only by the application of water, and the extreme contention of 
Colorado is that it has a right to appropriate all the waters of this stream for the 
purposes of irrigating its soil and making more valuable its own territory. But 
the appropriation of the entire flow of the river would naturally tend to make 
the lands along the stream in Kansas less arable. It would be taking from the 
adjacent territory that which had been the customary natural means of preserving 
its arable character. On the other hand, the possible contention of Kansas, that 
the flowing water in the Arkansas must, in accordance with the extreme doctrine 
of the common law of England, be left to flow as it was wont to flow, no portion 
of it being appropriated in Colorado for the purposes of irrigation, would have the 
effect to perpetuate a desert condition in portions of Colorado beyond the power 
of reclamation. Surely here is a dispute of a justiciable nature which must and 
ought to be tried and determined. If the two States were absolutely independent 
nations it would be settled by treaty or by force. Neither of these two ways being 
practicable, it must be settled by decision of this court. 

It will be perceived that Kansas asserts a pecuniary interest as the owner of 
certain tracts along the banks of the Arkansas and as the owner of the bed of 
the stream. We need not stop to consider what rights such private ownership of 

property might give. 
*99 * In deciding this case on demurrer we said (185 U. S. 142), referring 
to the opinion in Missouri v. Illinots. 

“As will be perceived, the court there ruled that the mere fact that a State 
had no pecuniary interest in the controversy, would not defeat the original juris- 
diction of this court, which might be invoked by the State as parens patric, trustee, 
guardian or representative of all or a considerable portion of its citizens; and that 
the threatened pollution of the waters of a river flowing between States, under 
the authority of one of them, thereby putting the health and comfort of the citizens 
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of the other in jeopardy, presented a cause of action justiciable under the Con- 
stitution. 

“In the case before us, the State of Kansas files her bill as representing and 
on behalf of her citizens, as well as in vindication of her alleged rights as an indi- 
vidual owner, and seeks relief in respect of being deprived of the waters of the 
river accustomed to flow through and across the State, and the consequent destruc- 
tion of the property of herself and of her citizens and injury to their health and 
comfort. The action complained of is state action and not the action of state 
officers in abuse or excess of their powers.” 

It is the State of Kansas which invokes the action of this court, charging that 
through the action of Colorado a large portion of its territory is threatened with 
disaster. In this respect it is in no manner evading the provisions of the Eleventh 
Amendment to the Federal Constitution. It is not acting directly and solely for 
the benefit of any individual citizen to protect his riparian rights. Beyond its 
property rights it has an interest as a State in this large tract of land bordering on 
the Arkansas River. Its prosperity affects the general welfare of the State. The 
controversy rises, therefore, above a mere question of local private right and 
involves a matter of state interest, and must be considered from that standpoint. 
Georgia v. Tennessee Copper Co., decided this day, post, p. 230. 

This changes in some respect the scope of our inquiry. It is not limited 

*100 to the simple matter of whether any portion of the * waters of the Arkansas 
is withheld by Colorado. We must consider the effect of what has been done 

upon the conditions in the respective States and so adjust the dispute upon the basis 
of equality of rights as to secure as far as possible to Colorado the benefits of 
irrigation without depriving Kansas of the like beneficial effects of a flowing 
stream. A little reflection will make this clear. Suppose the controversy was be- 
tween two individuals, upper and lower riparian owners on a little stream with 
rocky bank and rocky bottom. The question properly might be limited to the single 
one of the diminution of the flow by the upper riparian proprietor. The lower 
riparian proprietor might insist that he was entitled to the full, undiminished and 
unpolluted flow of the water of the stream as it had been wont to run. It would 
not be a defense on the part of the upper riparian proprietor that by the use to 
which he had appropriated the water he had benefited the lower proprietor, or that 
the latter had received in any other respects an equivalent. The question would be 
one of legal right, narrowed to place, amount of flow and freedom from pollution. | 

We do not intimate that entirely different considerations obtain in a contro- 
versy between two States. Colorado could not be upheld in appropriating the 
entire flow of the Arkansas River, on the ground that it is willing to give, and does 
give, to Kansas something else which may be considered of equal value. That 
would be equivalent to this court’s making a contract between the two States, and 
that it is not authorized to do. But we are justified in looking at the question not 
narrowly and solely as to the amount of the flow in the channel of the Arkansas 
River, inquiring merely whether any portion thereof is appropriated by Colorado, 
but we may properly consider what, in case a portion of that flow is appropriated 
by Colorado, are the effects of such appropriation upon Kansas territory. For 
instance, if there be many thousands of acres in Colorado destitute of vegetation, 

which by the taking of water from the Arkansas River and in no other way 
“101 can be * made valuable as arable lands producing an abundance of vegetable 
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growth, and this transformation of desert land has the effect, through percolation 
of water in the soil, or in any other way, of giving to Kansas territory, although not 
in the Arkansas Valley, a benefit from water as great as that which would enure by 
keeping the flow of the Arkansas in its channel undiminished, then we may 
rightfully regard the usefulness to Colorado as justifying its action, although the 
locality of the benefit which the flow of the Arkansas through Kansas has terri- 
torially changed. Science may not as yet be able to give positive information as 
to the processes by which the distribution of water over certain territory has 
operation beyond the mere limits of the area in which the water is distributed, but 
they who have dwelt in the West know that there are constant changes in the 
productiveness of different portions of the territory, owing, apparently, to a wider 
and more constant distribution of water. To illustrate, the early settlers of 
Kansas territory found that farming was unsuccessful unless confined to its eastern 
100 or 120 miles. West of that crops were almost always a failure, but now that 
region is the home of a large population, with crops as certain as those elsewhere, 
and yet this change has not been brought about by irrigation. A common belief 
is that the original sod was largely impervious to water, that when the spring 
rains came the water, instead of sinking into the ground, filled the watercourses 
to overflowing and ran off to the Gulf of Mexico. There was no water in the soil 
to go up in vapor and come down in showers, and the constant heat of summer 
destroyed the crops; but after the sod had once been turned the water from those 
rains largely sank into the ground, and then as the summer came on went up in 
vapor and came down in showers, and so by continued watering prevented the 
burning up of the growing crops. We do not mean to say that science has dem- 
onstrated this to be the operating cause or that other theories are not propounded, 

but the fact is that, instead of stopping at a distance of 120 miles from the 
*102 Missouri River, the area of cultivated and * profitably cultivated land has 

extended 150 to 200 miles further west, and seems to be steadily moving 
towards the western boundary of the State. Now if there is this change gradually 
moving westward from the Missouri River, is it altogether an unreasonable expec- 
tation that as the arid lands of Colorado are irrigated and become from year to 
year covered with vegetation, there will move eastward from Colorado an extension 
of the area of arable lands until, between the Missouri River and the mountains of 
Colorado, there shall be no land which is not as fully subject to cultivation as lands 
elsewhere in the country? Will not the productiveness of Kansas as a whole, its 
capacity to support an increasing population, be increased by the use of the water 
in Colorado for irrigation? May we not consider some appropriation by Colorado 
of the waters of the Arkansas to the irrigation and reclamation of its arid lands as 
a reasonable exercise of its sovereignty and as not unreasonably trespassing upon 
any rights of Kansas? And here we must notice the local law of Kansas as 
declared by its Supreme Court, premising that the views expressed in this opinion 
are to be confined to a case in which the facts and the local law of the two States 
are as here disclosed. In Clark v. Allaman, 71 Kansas, 206, is an exhaustive dis- 
cussion of the question, Mr. Justice Burch delivering the unanimous opinion of 
the court. In the syllabus, which by statute (Compiled Laws, Kansas, p. 317, 
sec. 14) is prepared by the justice writing the opinion, and states the law of the 
case, are these paragraphs: 
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“The use of the water of a running stream for irrigation, after its primary 
uses for quenching thirst and other domestic requirements have been subserved, is 
one of the common law rights of a riparian proprietor. 

“The use of water by a riparian proprietor for irrigation purposes must be 
reasonable under all the circumstances, and the right must be exercised with due 
regard to the equal right of every other riparian owner along the course of the 

stream. 
*103 “A diminution of the flow of water over riparian land caused * by its 
use for irrigation purposes by upper riparian proprietors occasions no in- 
jury for which damages may be allowed unless it results in subtracting from the 
value of the land by interfering with the reasonable uses of the water which the 
landowner is able to enjoy. 

“In determining the quantity of land tributary to and lying along a stream 
which a single proprietor may irrigate the principle of equality of right with 
others should control, irrespective of the accidental matter of governmental sub- 
divisions of the land.” 

And in the opinion, on pages 242, 243, are quoted these observations of Chief 
Justice Shaw in the case of Elliott v. Fitchburg Railroad Company, 10 Cush. 191, 
193; 196: 

“The right to flowing water is now well settled to be a right incident to prop- 
erty in the land; it is a right publici juris, of such a character, that whilst it is 
common and equal to all, through whose land it runs, and no one can obstruct or 
divert it, yet, as one of the beneficial gifts of Providence, each proprietor has a 
right to a just and reasonable use of it, as it passes through his land; and so long 
as it is not wholly obstructed or diverted, or no larger appropriation of the water 
running through it is made than a just and reasonable use, it cannot be said to be 
wrongful or injurious to a proprietor lower down. What is such a just and 
reasonable use, may often be a difficult question, depending on various circum- 
stances. To take a quantity of water from a large running stream for agricul- 
ture or manufacturing purposes, would cause no sensible or practicable diminution 
of the benefit, to the prejudice of a lower proprietor; whereas, taking the same 
quantity from a small running brook passing through many farms, would be of 
great and manifest injury to those below, who need it for domestic supply or 
watering cattle; and therefore it would be an unreasonable use of the water, and 
an action would lie in the latter case and not in the former. It is, therefore, to. 

a considerable extent a question of degree; still, the rule is the same, that 
*104 each proprietor has a right to a reasonable use of it, for * his own benefit, 
for domestic use, and for manufacturing and agricultural purposes. : 

“That a portion of the water of a stream may be used for the purpose of 
irrigating land, we think is well established as one of the rights of the proprietors 
of the soil along or through which it passes. Yet a proprietor cannot under color 
of that right, or for the actual purpose of irrigating his own land, wholly abstract 
or divert the watercourse, or take such an unreasonable quantity of water, or 
make such unreasonable use of it, as to deprive other proprietors of the substan- 
tial benefits which they might derive from it, if not diverted or used unreasonably. 


“This rule, that no riparian proprietor can wholly abstract or divert a water- 
course, by which it would cease to be a running stream, or use it unreasonably in 
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its passage, and thereby deprive a lower proprietor of a quality of his property, 
deemed in law incidental and beneficial, necessarily flows from the principle that 
the right to the reasonable and beneficial use of a running stream is common to all 
the riparian proprietors, and so, each is bound so to use his common right, as not 
essentially to prevent or interfere with an ppuree beneficial enjoyment of the 
common right, by all the proprietors. 

“The right to the use of flowing water is Srpiee juris, and common to all the 
riparian proprietors; it is not an absolute and exclusive right to all the water 
flowing past their land, so that any obstruction would give a cause of action; but 
it is a right to the flow and enjoyment of the water, subject to a similar right in 
all the proprietors, to the reasonable enjoyment of the same gift of Providence. 
It is, therefore, only for an abstraction and deprivation of this common benefit, or 
for an unreasonable and unauthorized use of it, that an action will lie.” 

As Kansas thus recognizes the right of appropriating the waters of a stream 
for the purposes of irrigation, subject to the condition of an equitable division 

between the riparian proprietors, she cannot complain if the same rule is ad- 
*105 ministered * between herself and a sister State. And this is especially true 
when the waters are, except for domestic purposes, practically useful only 
for purposes of irrigation. The Arkansas River, from its source to the eastern end 
of the Royal Gorge, is a mountain torrent coming down between rocky banks and 
over a rocky bed. Along this distance it is of comparatively little use for irrigation 
purposes. After it debouches from the Royal Gorge it enters a valley, in which it 
wanders from one side to the other through eastern Colorado, southwestern Kan- 
sas and into Oklahoma, with but a slight descent, and presenting but little oppor- 
tunities for the development of water power through falls or by dams. Its length 
in Kansas is about three hundred and fifty miles, and the descent is only 2,320 
feet, or less than seven feet toa mile. There are substantially no falls, no narrow 
passageways in which dams can be readily constructed for the development of 
water power; and while there are some in eastern Colorado, yet they are of little 
elevation and mainly to assist in the storing of water for purposes of irrigation. 
So that, if the extreme rule of the common law were enforced, Oklahoma having 
the same right to insist that there should be no diversion of the stream in Kansas 
for the purposes of irrigation that Kansas has in respect to Colorado, the result 
would be that the waters, except for the meagre amount required for domestic 
purposes, would flow through eastern Colorado and Kansas and be of compara- 
tively little advantage to either State, and both would lose the great benefit which 
comes from the use of the water for irrigation. The drainage area of the Arkan- 
sas River in Colorado is 26,000 square miles ; in Kansas, 20,000 square miles ; and 
all this area, unless the stream can be used for purposes of irrigation, would be 
left to the slow development which comes from the cultivation of the soil. 
The testimony in this case is voluminous, amounting to 8,559 typewritten pages, 
with 122 exhibits, and it would be impossible to make a full statement of facts 
without an extravagant extension of this opinon, which is already too long, 
*106 * and yet some facts must be stated to indicate the basis for the conclusion 
to which we have come. It must also be noted that, as might be expected 
in such a volume of testimony, coming as it does from three hundred and forty- 
seven witnesses, there is no little contradiction and a good deal of confusion, and 
this contradiction is to be found not merely in the testimony of witnesses, but also 
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in the exhibits, among which are reports from the officials of the Government and 
the two States. We have endeavored to deduce from this volume those matters 
which seem most clearly proved, and must, as to other matters, be content to 
generalize and state that which seems to be the tendency of the evidence. 

Colorado is divided into five irrigating divisions, each of which is in charge 
of a division engineer. That which includes the drainage area of the Arkansas is 
District No. 2, divided into eleven districts. Under the laws of Colorado, irri- 
gating ditches have been established in this district and the amount of water which 
each may take from the river decreed. In addition some reservoirs have been 
built for storing the surplus waters which come down in times of flood, and this 
adds largely to the amount available for irrigation. The storage capacity of six 
of these reservoirs is shown to be 8,527,673,652 cubic feet. ‘The significance and 
value of these reservoirs can be appreciated when we remember that the Arkansas, 
like many other streams, has its origin in the mountain districts of Colorado, and 
that by the melting of the snows almost every year there is a flood. The amount 
of water authorized to be taken by the ditches from the river is, as alleged in the 
bill, 4,200 cubic feet, and from its affluents and tributaries 4,300 feet. (Whenever 
this term is used in reference to the flow of water it means the number of cubic 
feet that pass ina second.) The average flow of the river, as it comes out of the 
Royal Gorge at Cafion City, is as shown by official measurements for a series of 
years, 750 cubic feet. So that it appears that the irrigating ditches are authorized 

to take from the Arkansas River much more water than passes in the chan- 
*107 nel into the valley. It is not clear * what surplus water, if any, comes out 

of the tributaries. There are some twenty-five of them, the average flow 
from four of which into the Arkansas is 313 cubic feet. Aside from this surplus 
water some may be returned through overflow of the ditches or from seepage. 
What either of these amounts may be is not disclosed. Indeed, the extent to which 
seepage operates in adding to the flow of a stream, or in distributing water through 
lands adjacent to those upon which water is poured, is something proof of which 
must necessarily be almost impossible. We may note the fact that a tract, border- 
ing upon land which has been flooded, shows by its increasing vegetation that it has 
received in some way the benefit of water, and yet the amount of the water passing 
by seepage may never be definitely known. The underground movement of water 
will always be a problem of uncertainty. We know that when water is turned 
upon dry and barren soil the barrenness disappears, vegetation is developed, and | 
that which was a desert becomes a garden. It is the magic of transformation; the 
wilderness budding and blossoming as the rose. The writer of this opinion re- 
calls a conversation with Bayard Taylor, the celebrated traveler, in which the 
latter stated that nothing had contributed so much to secure the steady control of 
the French in Algiers as the fact that after taking possession of that territory 
they sank artesian wells on the borders of the desert, and thus reclaimed portions 
of it, for the Arabs believed that people who could reclaim the desert were pos- 
sessed of a power that could not be withstood. 

Further, adjacent barren ground is slowly but surely affected, and itself be- 
gins to increase its vegetation. We may not be entirely sure as to the methods 
by which this change is accomplished, although the result is undoubted. It may 
be that water percolating under the surface has reached this adjacent ground. Per- 
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haps the vegetation, which we know attracts moisture from the air, may increase 
the rainfall, and thus affect the adjacent barren regions. 
*108 It appears that prior to 1885 there was comparatively little * water 
taken from the Arkansas for irrigation purposes—certainly not enough to 
make any perceptible impression on the flow of the river—but about that time cer- 
tain corporations commenced the work of irrigation on a large scale, with ditches, 
some of which might well be called canals. Thus, in 1884, work was commenced on 
ditches capable of carrying off 450 cubic feet; in 1887 others capable of carrying 
off 1,481 cubic feet, and in 1890 still others carrying 1,705 cubic feet. Most of 
these were completed within two years after the commencement of the several 
works. By the year 1902, according to the report of the Census Bureau of the 
United States, there were 300,115 acres, in 4,557 farms, actually irrigated. 

The counties in Colorado, from Cafion City eastward, through. which the 
Arkansas runs are Fremont, Pueblo, Otero, Bent and Prowers. The following 
tables prepared by the defendants from various census reports show the popula- 
tion, number of acres cultivated and total value of farm products in these several 
counties for the years 1880, 1890 and 1900: 


* 


Population. 
County. 

1880. 1890. 1900. 

LEEW NGK She Ga etoee Coen Un He armen oan enon cnbatac 4,735 9,156 15,636 

TRS NG! Sos ARIAS aloe ENC e Ne encr OT RES ROS Cc Cee ON 7,617 31,491 34,448 

OSE. GO ANDO ELD COE NE LO c Uma ae ora ene tst ens e 4,192 11,522 

ISYSi?  dbonooca nods Gant e per ROUaM aE tan Son eco eacan aac 1,654 AUS INS 3,049 

POW CES Meee OS een cee olen ore ne cere ee tee Lan ee noes 1,969 3,766 

Makin ominetheragc re gate ant ieeicecceserrcominite ia 14,006 48,121 68,421 

*109 * County. No. of acres cultivated. Value of Farm Products. 

1880. 1890. 1900. 1880. 1890. 1900. 
Eiremonteecmreceite ac 16,160 52,868 109,488 $76,900 | $237,980 $472,293 
Pitebl ours nosis 51,984 100,697 478,821 136,184 244,580 691,693 
Oteromaemer sere ao laconic ts 61,347 DAR SOAS eee ees 208,860 1,089,344 
Bettas acactetiereicncs 30,921 30,058 118,485 105,621 35,070 670,541 
PrOWELSeer ree eee eee ees 46,447 PAWS Valles Sony cid Bet 60,500 465,688 
98,975 291,417 | 1,168,720 $318,705 $786,990 | $3,389,559 


These tables disclose a very marked development in the population, area of 
land cultivated and amount of agricultural products. Whatever has been effec- 
tive in bringing about this development is certainly entitled to recognition, and 
should not be wantonly or unnecessarily destroyed or interfered with. That this 
development is largely owing to irrigation is something of which from a consid- 
eration of the testimony there can be no reasonable doubt. It has been a prime 
factor in securing this result, and before, at the instance of a sister State, this 
effective cause of Colorado’s development is destroyed or materially interfered 
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with, it should be clear that such sister State has not merely some technical right, 
but also a right with a corresponding benefit. 

It may be asked why cultivation in Colorado without irrigation may not have 
the same effect that has attended the cultivation in Kansas west of where it was 
productive when the territory was first settled. It may possibly have such effect 
to some degree, but it must be remembered that the land in Colorado is many 
hundred feet in elevation above that in Kansas; that large portions of it are abso- 
lutely destitute of sod, and that cultivation would have comparatively little effect 
upon the retention of water. Add further the fact that the rainfall in Colorado 
is less than that in Kansas, and it would seem almost certain that reliance upon 

mere cultivation of the soil would not have anything like the effect in 
*110 Colorado * that it has had in Kansas, and that the barrenness which char- 

acterized portions of the territory of Colorado would have continued for an 
indefinite time unless relieved by irrigation. 

Turning to Kansas, the counties along the Arkansas River, commencing from 
the Colorado line are: Hamilton, Kearney, Finney, Gray, Ford, Edwards, Paw- 
nee, Barton, Rice, Reno, Sedgwick, Sumner, Cowley. Taking the same years as 
are given for the Colorado counties, the population is shown to be: 


Gouna: Population. 
1880. 1890. 1900. 

DEN bl GWolt de ney arse acta atta c ZAR) SAE ee eet Re EEOC es A eS 168 2,027 1,426 
Keeaetneys oie ee ae aro aie ets ad init wine siciclay i etetsieneg 159 i Syl 1,107 
UIUC V2 coer ena eae Gesie esis: « est ene chet ius, ar etwter ane Gee tehccanchat Leh fasevcdl (uate tee eC ANUS 3,350 3,469 
GEAR rere ete ere rare le ose crater erat a teue tr batt ian kG oa Rene een eee at eee 2,415 1,264 
TOT Cua eee teaee oer Rayan ee ON bi 4 Lae ee 7 3,122 5,308 5,497 
ECC Wa nd She yee eect ee iors lc oe eee 2,409 3,600 3,682 
PA Wine Ch ecen thee ene en ees eee Rs oy RE ete on ee ee ee 5,396 5,204 5,084 
SEU Oe Soa io SEO Sin cane cater dir nebo Ae (rial Be ete PIGS oes vn < 10,318 13,172 13,784 
TRACE ep rate cts rics rane cn ees tile te a econo ok al i RR ee 9,292 14,451 14,745 
RENO: Serie aivie avnle ain ahh Se ee eee eases e he eae ee Rea ae 12,826 27,079 29,027 
Sedowick V eitenn cs) tain areas ete Rien eee eee 18,753 43,626 44,037 
BS AUT UGH Oc) Geman tr Rane RMIT CA I eae Ace yarn a SSI ie oon nd 20,812 30,271 25,631 
Cowley fas Eee ee ener res Gr ee ee 21,538 34,478 30,156 

104,793 186,552 178,909 


We have been furnished by the United States Census Office with statistics of 
the corn and wheat crops of those counties from the years 1889 to 1904. Corn, 
wheat and hay are the leading crops in Kansas. It would unnecessarily prolong 


this opinion to copy these tables in full, so we give the figures for 1890, 1895 
1900 and 1904: Sia, A ae 
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F111 * Acreage and Production of Corn and Wheat in Kansas—13 Counties 
CORN. WHEAT. 
YEAR, COUNTY. 
ACRES. BUSHELS. ACRES. BUSHELS. 
1SOU MV Eiatnilfongess rt te see's 3, 80 400 449 6,636 
Kearney an nee hie hes oy wie 872 8,720 586 10,658 
EM We Vali ay cues | wena unto 4 2,423 48,460 1,410 24,740 
Graver ere Bieter os osen thao Ae 493 2,465 33385 38,724 
Koy dol oa in Gasicn mut GOO eT ree oe 1,558 12,464 7,190 107,295 
edwards mtentys cnet: nti 2,058 20,580 8,876 168,094 
IEEE” | ah tavernas yee en 544 2,720 39,464 591,402 
Bartotiammertencrcr tsa br ner aes 3,666 25,662 99,738 1,294,639 
ICOM Ree ise eres REN Se es 27,460 329,520 52,941 792,345 
INGO). Biogas o EOE act cate nes Oem aes 98,972 989,720 35,121 351,210 
Sed o waka seers seis sts.cren ite costae 67,685 744,535 52,506 944 804 
Sulinitteryemers shee brevis screens sieves 19,120 267,680 134,352 2,149,116 
Cowileyawentrcddorctacers asec tere en 63,391 887,474 28,073 282,666 
MR Otal Sep pmtn cass io) Sere ee 288,322 | 3,340,400 464,041 6,762,329 
Sa - = 
1895. Elam iltongeek utc seis sites nee oe 404 RSE 4,360 12,576 
IXGHITUS eB o aaa ous ceterg carer fence 914 5,698 2,917 6,430 
pin tleyqecte aarertiereti seein « oiers wae 2,058 20,580 27,428 69,801 
Grayaateeia. seca neice ates iL TTS) 11,150 12,297 12,309 
I\oyital Meta ccinty ARR raeR ee eictorin oc oe 12,145 194,320 36,626 109,914 
GC Wats miler mirrnns, coc eke Parcs PA Ghee 212,220 47,479 94,958 
A Wileeus americas rr eee te eter: 19,076 152,608 113,980 342,075 
Barionuen sat sere. ese sea 103,831 778,732 179,761 359,284 
RU COM etic alse esi sieny: esr rete ISAT |) SSA 127,200 254,394 
IREMOM EINE E Acie rican. + ccs tis romano 205,745 | 7,406,820 89,973 314,573 
Sed oiwichke st meus wakes. scone eae 190,646 | 5,147,442 93,351 279,711 
Simmer. ssi. aehint sews casero 181,642 | 2,179,704 248,115 619,884 
(Cowley ment arid en ae Se eee 133,745 | 2,674,900 89,866 673,822 
Motalshaca eee eae eee 1,025,799 | 22,159,038 | 1,073,353 3,149,731 
1900. EVamiltonmererwt pins ac clearer: 266 3,990 155 1,550 
IKGEIS TIA fhe OUD OR Oe Oe OSE 538 11,298 506 5,492 
FELAND TV CV dearera teva) Steyon rarer ons pshel eterets akenves 1,213 18,195 427 4,234 
Gravure race crated ses ste oe aes Oaeareneries 2,001 30,015 4,023 59,605 
IRKOtils ios ola chesieta ois Meera IO sax 1205 145,795 23,416 444,904 
ISGMNEIGG Sean aetna omer oad 2 25,032 325,416 43,525 696,400 
SAWING Camara Ue, Oreste aves cave epee 16,257 146,313 115,931 1,969,801 
Bar COnmepenc rr tect tue rerrceee 32,649 261,192 254,130 5,081,352 
TR COMM pee ee GIS yt nia kind crew Plein 355,755 148,597 3,120,537 
ROMO MEETS Cre to Sere 5 ont pine ee 199,150 | 1,991,500 110,404 2,097,276 
Sed owickitmeaeitrrs sess ce eta cvcryeis aes 153,635 | 2,766,430 123,339 2,589,811 
SUMING Lacs ee eee ae p enone 102,057 | 2,143,197 288,133 5,761,260 
Cowleyaenr ie tir cis cteeisen oe 121,398 | 2,792,154 79,948 1,439,064 
ARGC Cs Seago ee RSet 736,562 | 10,991,250 | 1,192,534 | 23,271,286 
*112 
1904. ETA muiltoemreet eee cence elaine ee 120 1,800 271 2,297 
ISGEVENGi: oc dan dco duce GpGDEe ED Otoe 306 6,120 536 6,244 
IESSGUANEN:  Chvtuiid ges SacieeOte ae ee ee ee 759 7,590 7,012 37,382 
Giraiygie Peer tng Caeeaen 2c scilelers rants 1,579 25,264 17,268 69,590 
Lo} dl SssigtooTam See o See ROE ee eer 10,631 170,096 72,917 365,299 
diated staesnwcwmmrrte ae icicres cheocieie 23,396 584,900 130,313 1,302,834 
IPA WNEE e prceto ito ne tn lakes cease alelcis 13,272 331,800 162,970 1,629,246 
Bartomg mnie qpecrerce terse misyares aine 26,984 728,568 262,673 3,414,731 
RACE Ma Natsrcyeesn ete Barer aera ray eos oy gid love 59,851 | 1,556,126 160,853 2,251,838 
RENOM eRe noe ee ice costs 138,899 | 4,028,071 207,002 3,518,752 
Sed erwicks Grnaepaiery 5 sistate «nsession erere 132,374 | 3,441,724 151,635 1,971,255 
SUM CLs ernatceromrsitetst cictero ts celaccue’ cates 79,808 | 1,995,200 294,489 3,828,192 
Gowleyaneee cece oc ener ve ae 109,708 | 2,962,116 68,477 821,652 
Motalsteaces wasaciee sets sie ehe 597,687 | 15,839,375 | 1,536,416 | 19,219,312 
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Comparing the tables of population it will be perceived that both the counties 
in Colorado and Kansas made a considerable increase in the years from 1880 to 
1890; that while the Colorado counties continued their increase from 1890 to 
1900, the Kansas counties lost. As the withdrawal of water in Colorado for irri- 
gating purposes became substantially effective about the year 1890, it might, if 
nothing else appeared, not unreasonably be concluded that the diminished flow of 
the river in Kansas, caused by the action of Colorado, had resulted in making the 
land more unproductive, and hence induced settlers to leave the State. As against 
this it should be noted, as a matter of history, that in the years preceding 1890, 
Kansas passed through a period of depression, with crops largely a failure in dif- 
ferent parts of the State. But, more than that, in 1889 Oklahoma, lying directly 
south of Kansas, was opened for settlement and immediately there was a large 
immigration into that territory, coming from all parts of the West, and especially 

from the State of Kansas, induced by glowing reports of its great possi- 
*113 bilities. The population of Oklahoma, * as shown by the United States 
census, was, in 1890, 61,834, and in 1900, 348,331. 

Turning to the tables of the corn and wheat products, they do not disclose 
any marked injury which can be attributed to a diminution of the flow of the 
river. While there is a variance in the amount produced in the different coun- 
ties from year to year, it is a variance no more than that which will be found in 
other parts of the Union, and although the population from 1890 to 1900 in fact 
diminished, the amount of both the corn and wheat product largely increased. 
Not only was the total product increased, but the productiveness per acre seems 
to have been materially improved. Take the corn crop, and per acre, it was, in 
1890, 12 bushels and a fraction; in 1895, 21 and a fraction, in 1900, 15, and in 
1904, 28 bushels. Of wheat, the product per acre in 1890 was nearly 15 bushels; 
in 1895 it was only about 3 bushels. (For some reason, while that was a good 
year for corn, it seems to have been a bad year for wheat.) But in 1900 the 
product per acre rose to 19 bushels, and in 1904 it was 12 bushels. 

These are official figures taken from the United States census reports, and 
they tend strongly to show that the withdrawal of the water in Colorado for pur- 
poses of irrigation has not proved a source of serious detriment to the Kansas 
counties along the Arkansas River. It is not strange that the western counties 
show the least development, for being nearest the irrigation in Colorado, they 
would be most affected thereby. At one time there were some irrigating ditches 
in these western counties, which promised to be valuable in supplying water and 
thus increasing the productiveness of the lands in the vicinity of the stream, and 
it is true that those ditches have ceased to be of much value, the flow in them 
having largely diminished. 

It cannot be denied in view of all the testimony (for that which we have 
quoted is but a sample of much more bearing upon the question), that the diminu- 

tion of the flow of water in the river by the irrigation of Colorado has 
*114 worked some * detriment to the southwestern part of Kansas, and yet when 

we compare the amount of this detriment with the great benefit which has 
obviously resulted to the counties in Colorado, it would seem that equality of right 
and equity between the two States forbids any interference with the present with- 
drawal of water in Colorado for purposes of irrigation. 

Many other matters have been presented and discussed. We have examined 
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and fully considered them, but, as heretofore stated, we shall have to content our- 
selves with merely general observations respecting them. Evidence has been 
offered of an alleged underflow of the river as it passes through the State of 
Kansas, and it seems to be the contention on the part of Kansas that beneath the 
surface there is, as it were, a second river with the same course as that on the 
surface, but with a distinct and continuous flow as of a separate stream. We are 
of the opinion that the testimony does not warrant the finding of such second 
and subterranean stream. If the bed of a stream is not solid rock, but earth 
through which water will percolate, and, as alleged in plaintiff’s bill, the “valley 
of the river in the State of Kansas is composed of sand covered with alluvial 
soil,’ undoubtedly water will be found many feet below the surface, and the 
lighter the soil the more easily will it find its way downward and the more water 
will be discoverable by wells or other modes of exploring the subsurface. Un- 
doubtedly, too, in many places there may be corresponding to the flow on the 
surface a current beneath the surface, but the presence of such subsurface water, 
even though in places of considerable amount and running in the same direction, 
is something very different from an independent subsurface river flowing con- 
tinuously from the Colorado line through the State of Kansas. It is not properly 
denominated a second and subsurface stream. It is rather to be regarded as 
merely the accumulation of water which will always be found beneath the bed of 
any stream whose bottom is not solid rock. Naturally, the more abundant the flow 

of the surface stream and the wider its channel the more of this subsurface 
*115 water there will be. If * the entire volume of water passing down the sur- 

face was taken away the subsurface water would gradually disappear, and 
in that way the amount of the flow in the surface channel coming from Colorado 
into Kansas may affect the amount of water beneath the subsurface. As subsurface 
water, it percolates on either side as well as moves along the course of the river, 
and the more abundant the subsurface water the further it will reach in its perco- 
lations on either side as well as more distinct will be its movement down the course 
of the stream. The testimony, therefore, given in reference to this subsurface 
water, its amount and its flow bears only upon the question of the diminution of 
the flow from Colorado into Kansas caused by the appropriation in the former 
State of the waters for the purposes of irrigation. 

Equally untenable is the contention of Colorado that there are really two 
rivers, one commencing in the mountains of Colorado and terminating at or near 
the state line, and the other commencing at or near the place where the former 
ends, and from springs and branches starting a new stream to flow onward 
through Kansas and Oklahoma towards the Gulf of Mexico. From time im- 
“memorial the existence of a single continuous river has been recognized by geo- 
graphers, explorers and travelers. That there is a great variance in the amount 
of water flowing down the channel at different seasons of the year and in different 
years is undoubted; that at times the entire bed of the channel has been in places 
dry is evident from the testimony. In that way it may be called a broken river. 
But this is a fact common to all streams having their origin in a mountainous 
region, and whose volume is largely affected by the melting of the mountain snows. 
Thus, from one of complainant’s exhibits furnished by the United States Geological 
Survey, the mean monthly flow at Cafion City at the mouth of the Royal Gorge 
for the years 1890, 1895 and 1900 is as follows: 
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*116 *Arkansas River—Caion City. Mean Monthly Discharge in Second Feet. 


1890. 1895. 1900. 
AN IAT Varner cists aie eee can cats dle ees cache aiaiorereeabe sea aauevarrs 310 344 a 345 
Meh ritarivasremte scr ecto s sonia loro oid ate alenebevsustalel une tases atone 363 361 a 353 
MA CHM eta eer caes eset ain eo aids aid ove folds Sua psTen anal te be Mateus ee 320 471 a 439 
IGS be cb Gera ane Ee EE CC natn rN Anan ma cane 477 868 736 
Mayer eed aii tate ia Share SRO ace uceeh ete eny Sree pe ree aps 2,090 1,506 2,251 
ISVS eee Ace ARNG Ot Ae ear Acme Orla beet o an 2,611 i 3,492 
Tih? Odes Peace eB ORs Goa OURE EnemEee Sc me aooo San aod 1,571 1,413 891 
PNUIBUISES tae shaleran a cic Syeters sh Hiaicle aie Mepers © chan sear rerate 670 1,095 273 
September tar sem races oa ts cose reer hermes coe 519 635 211 
(GY NS oe ACRE BOO Ore OIC Coro ann pee ae 531 505 241 
Tifosi 34 bch Pe oy haste eR oe ae aren oie cite. pica momoetds 522 499 266 
Wee bern cron octets ee Oe aie cen le eee iaaoreretr sets 502 444 298 


a Approximate. 


Doubtless the variance at different seasons of the year is more regular and 
more pronounced than in those streams whose sources are only slightly elevated 
and the rise and fall of whose waters is mainly owing to rains. Contrasting, for 
instance, the Hudson with the Missouri, illustrates this. When the June flood 
comes down the Missouri River it is a mighty torrent. One can stand on the 
bluffs at Kansas City and see an enormous volume of water, extending in width 
from two to five miles to the bluffs on the other side of the river, flowing onward 
with tremendous velocity and force, and yet at other times the entire flow of the 
Missouri River passes between two piers of the railroad bridge across the river at 
that point. No such difference between high and low water appears in the Hud- 
son. In the days when navigation west of the Mississippi was largely by steam- 
boats on the Missouri River, it was familiar experience for the flat-bottomed 
steamboats, drawing but little water, to be aground on sandbars and detained for 
hours in efforts to cross them. Gen. Doniphan commanded an expedition which 
marched from Fort Leavenworth in 1846 up the Arkansas Valley and into the 
Territory of New Mexico. He did not enter the valley again until shortly before 

his death in 1887, and when asked what he recognized replied that there 
*117 * were one or two natural objects like Pawnee rock that appeared as they 

did when he marched up the valley ; the river was the same but all else was 
changed, and the valley instead of being destitute of human occupation was filled 
with farm houses and farms, villages and cities—something that he had never 
expected would be seen in his day. 

Summing up our conclusions, we are of the opinion that the contention of 
Colorado of two streams cannot be sustained; that the appropriation of the 
waters of the Arkansas by Colorado, for purposes of irrigation, has diminished 
the flow of water into the State of Kansas; that the result of that appropriation 
has been the reclamation of large areas in Colorado, transforming thousands of 
acres into fertile fields and rendering possible their occupation and cultivation 
when otherwise they would have continued barren and unoccupied; that while the 
influence of such diminution has been of perceptible injury to portions of the 
Arkansas Valley in Kansas, particularly those portions closest to the Colorado. 
line, yet to the great body of the valley it has worked little, if any, detriment, and 
regarding the interests of both States and the right of each to receive benefit 
through irrigation and in any other manner from the waters of this stream, we 
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are not satisfied that Kansas has made out a case entitling it to a decree. At the 
same time it is obvious that if the depletion of the waters of the river by Colorado 
continues to increase there will come a time when Kansas may justly say that 
there is no longer an equitable division of benefits and may rightfully call for 
relief against the action of Colorado, its corporations and citizens in appropriating 
the waters of the Arkansas for irrigation purposes. 

The decree which, therefore, will be entered will be one dismissing the peti- 
tion of the intervenor, without prejudice to the rights of the United States to 
take such action as it shall deem necessary to preserve or improve the navigability 
of the Arkansas River. The decree will also dismiss the bill of the State of 

Kansas as against all the defendants, without prejudice to the right of the 
*118 plaintiff to institute new proceedings when * ever it shall appear that 

through a material increase in the depletion of the waters of the Arkansas 
by Colorado, its corporations or citizens, the substantial interests of Kansas are 
being injured to the extent of destroying the equitable apportionment of benefits 
between the two States resulting from the flow of the river. Each party will 
pay its own costs. 

In closing, we may say that the parties to this litigation have approached the 
investigation of the questions in the most honorable spirit, seeking to present 
fully the facts as they could be ascertained from witnesses and discussing the evi- 
dence and questions of law with marked research and ability. 


Mr. Justice Waite and Mr. Justice McKenna concur in the result. 


Mr. Justice Moopy took no part in the decision of this case. 


State of Virginia v. State of West Virginia. 
Supreme Court of the United States, 1907. 
[206 United States, 290.] 


This court has original jurisdiction of a suit by the State of Virginia against the State of 
West Virginia for an accounting as between the two States, and, in order to a full and 
correct adjustment of the accounts to adjudicate and determine the amount, if any, due 
the former by the latter. 

Consent to be sued in this court by another State is given by a State, by, and at the time of, 
its admission into the Union. It will be presumed that the legislature of a State will 
provide for the satisfaction of any judgment that may be rendered against it, and the 
jurisdiction and power of this court is not affected by the question of how it will be 
enforced. Ifa State should repudiate its obligation to satisfy judgment rendered against 
it, this court will after the event consider the means by which it may be enforced. 

The Court having jurisdiction of the controversy, the effect of the provisions in the 

*291 constitution of West Virginia, as well as the several statutes enacted * by that 

State and by Virginia on the liability of West Virginia, for a part of the public debt of 
Virginia, and the relations of Virginia to the holders of bonds will not be determined 
on demurrer, but postponed to the merits. 
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Tuts is a bill filed, on leave, February 26, 1906, by the Commonwealth of 
Virginia against the State of West Virginia. 

‘he bill averred that— 

“On the first day of January, 1861, complainant was indebted in about the 
sum of $33,000,000 upon obligations and contracts made in connection with the 
construction of works of internal improvement throughout her then territory. By 
far the greater part of this indebtedness was shown by her bonds and other 
evidences of debt, given for the large sums of money which she from time to time 
had borrowed and used for the above purpose; but a portion of her liabilities 
though arising under contracts made before that date, had not then been covered 
by bonds issued for their payment. 

“In addition to the above liability to the general public, there was a large in- 
debtedness evidenced by her bonds and other liabilities held by and due to the 
Commissioners of the Sinking Fund and the Literary Fund of the State, as 
created under her laws amounting, the former to $1,462,993.00, and the latter to 
$1,543,669.05 as of the same date. 

“The official reports and records showing the exact character and amounts 
of the public debt thus contracted and how the same was created, are referred to, 
and will be produced upon a hearing of the case. 

“(2) That portion of the territory embraced in what constitutes the present 
territorial limits of Virginia was prior to that date devoted mainly to agriculture, 
and to some extent to grazing and manufacturing, which afforded its chief sources 
of revenue, while that portion included in what now constitutes the State of West 
Virginia had vast potentialities of wealth and revenue in the undeveloped stores of 
minerals and timber, which had been known for many years prior to the date 

named, and their prospective values, if made accessible to the markets of the 
*292 country, were understood to be well * nigh beyond computation. It was to 

hasten and facilitate the development of these sources of wealth and reve- 
, nue by the construction of graded roads, bridges, canals and railways, extending 
through the State from tidewater towards the Ohio River, that the Commonwealth 
of Virginia, in the first quarter of the Nineteenth Century, entered upon a system 
of public internal improvements, which it was contemplated should include the en- 
tire territory of the State, and embraced in its design the construction of public 
works adapted, not to the needs of any one portion of the State alone, but of the en- 
tire State, as a unit of interest. The larger part of these works were constructed 
East of the Appalachian range, as leading up to the undeveloped territory West 
thereof, but a very considerable portion of them were, at an expense of several mil- 
lions of dollars, constructed West of said range within the territory now included 
in the State of West Virginia; and the completion of some of the main lines of im- 
provement beyond the said range and through to the Ohio River, since the first day 
of January, 1861, has increased to a very great and material extent the values of 
real estate, including coal and timber, in the said territory now included in West 
Virginia, thus carrying into effect the original scheme of improvement, which 
could not have been done had not the lines East of said range been first con- 
structed ; and your oratrix believes and avers that the property values within the 
limits of West Virginia have been enormously enhanced in a large measure by 
reason of these improvements. The money appropriated to the payment of the 
annually accruing interest on the said debt, prior to January 1, 1861, and to the 
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formation of the Sinking Fund for the ultimate redemption thereof, was derived 
from taxes imposed upon the property subject to taxation throughout the entire 
State. The first of this indebtedness to be contracted was a small amount bor- 
rowed by the State in the year 1820 and the debt was thereafter from time to 
time continued and increased by renewals and new loans until it reached the 
amount above stated in 1861. 
7293 * “(3) The Commonwealth of Virginia was induced to enter upon the 
construction of this general system of internal improvement, in a very large 
measure for the purpose of developing the aforesaid resources of the western por- 
tion of the State, now constituting the State of West Virginia, thereby ameliorating 
the condition of her citizens residing therein; and it was with this view that she 
took upon herself the burden of the public debt for which her bonds were issued, 
without which debt such improvements could not have been undertaken... In corrob- 
oration of this view it will appear from an inspection of the legislative records of 
the State, where the vote carrying the appropriations for such public improvements 
was recorded, that in nearly every instance a majority of those members of the 
House and Senate of the original State, who then represented the counties now 
composing West Virginia, voted for such appropriations. Indeed it appears from 
those records that a great majority of the acts of the legislature of Virginia under 
which said indebtedness was created, would have failed of their passage, had the 
representatives from the counties embraced in what is now West Virginia opposed 
their enactment, and that a very large proportion of said indebtedness was actually 
contracted over the votes of a majority of the representatives from the counties 
and cities embraced in the limits of the present State of Virginia. This will be 
found to be true, not only in the legislature for one single session, but in the 
legislatures for many successive years, thus showing it to have been a fixed policy 
of the people in that portion of the State now constituting West Virginia to par- 
ticipate in, support and carry out this general plan of internal improvements in 
the State. 

“(4.) The development of this system of public improvements thus entered 
upon was, from its character and extent, necessarily progressive, and the same 
extended with the general growth and increasing needs of the State, and was 

incomplete, as above stated, in 1861, though a very considerable portion of 
*294 such improvements had, prior to that time, been * constructed as above 

stated, in the territory now constituting West Virginia, in order to meet the 
needs of the people of that portion of the State for their local purposes. As early 
as the year 1816 a Board of Public Works was created by law for the State, the 
members of which were elected by the voters of the State at large, and this Board 
had in charge the construction and supervision of all the works of public improve- 
ment in this State. The annual reports of this Board will be referred to for infor- 
mation as to the character, extent, cost and location of the public works and in- 
ternal improvements constructed in the State prior to January Ist, 1861. The 
amounts expended upon the construction of these works in what is now West Vir- 
ginia can only be accurately ascertained by a[n] examination of the numerous en- 
tries in the records of this Board extending through a number of years and show- 
ing such expenditures as made from time to time. - 

“(5.) On the 17th of April, 1861, the people of Virginia, in general conven 
tion assembled, adopted an ordinance by which it was intended to withdraw Vir- 
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ginia from the union of the States. From this action a considerable portion of the 
people of Virginia dissented, and organized a separate government which was 
known and recognized by the government of the United States as the ‘Restored 
State of Virginia,’ and will be hereafter referred to in this bill as the “Restored 
State.’ 

“(6.) On the 20th day of August, 1861, the ‘Restored State of Virginia,’ in 
convention assembled, in the city of Wheeling, Virginia, adopted an ordinance to 
‘provide for the formation of a new State out of the portion of the territory of 
this State ;’ section 9 of which ordinance was as follows, to-wit: 

“““Q The new State shall take upon itself a just proportion of the public debt 
of the Commonwealth of Virginia, prior to the first day of January, 1861, to be 
ascertained by charging to it all the state expenditures within the limits thereof, 
and a just proportion of the ordinary expenses of the state government since any 

part of said debt was contracted, and deducting therefrom the moneys paid 
*295 into the Treasury of the * Commonwealth from the counties included within 

the said new State during said period. All private rights and interests in 
lands within the proposed State, derived from the laws of Virginia prior to such 
separation shall remain valid and secure under the laws of the proposed State, 
and shall be determined by the laws now existing in the State of Virginia.’ 

“(7.) On the 3lst day of December, 1862, an act was passed by the 37th 
Congress of the United States providing that the new State thus formed in pur- 
suance of the ordinances of the Wheeling convention above referred to, should, 
upon certain conditions, be admitted into the Union by the name of West Virginia, 
with a constitution which had theretofore been adopted for the new State by the 
people thereof, such conditions being that a change should be made in such pro- 
posed constitution in regard to the liberation of slaves therein; and it was pro- 
vided by this act of Congress that whenever the President of the United States 
should issue his proclamation stating the fact that such change had been made 
and ratified, thereupon the act admitting the new State into the Union should take 
effect sixty days after the date of such proclamation. Such proclamation declar- 
ing these conditions to have been complied with was duly made by President Lin- 
coln on April 20th, 1863, and West Virginia, in conformity therewith and by the 
operation of said act of Congress, was admitted into the Union as a State on the 
20th day of June, 1863; and thereupon the State of West Virginia became fully 
organized, and each of its departments of government commenced operation on - 
the date last named. 

“(8.) Pending the admission of the State of West Virginia into the Union 
the General Assembly of the ‘Restored State of Virginia’ passed February 3, 1863, 
the following act: 

““That all property, real, personal and mixed, owned by, or appertaining to 
this State, and being within the boundaries of the proposed State of West Vir- 
ginia, when the same becomes one of the United States, shall thereupon pass to, 

and become the property of the State of West Virginia, and without any 
*296 * other assignment, conveyance or transfer or delivery than is herein con- 
tained, and shall include among other things not herein specified all lands, 
buildings, roads, and other internal improvements or parts thereof, situated within 
said boundaries, and vested in this State, or in the president and directors of the 
Literary Fund, or the Board of Public Works thereof, or in any person or persons: 
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for the use of this State, to the extent of the interest and estate of this State 
therein; and shall also include the interest of this State, or of the said president 
and directors, or of the said Board of Public Works, in any parent bank or 
branch doing business within said boundaries and all stocks of any other company 
or corporation, the principal office or place of business whereof is located within 
said boundaries, standing in the name of this State, or of the said president or 
directors, or of the said Board of Public Works, or of any person or persons, for 
the use of this State. 

“<Vhat if the appropriations and transfers of property, stocks, and credits 
provided for by this act, take effect, the State of West Virginia shall duly account 
for the same in the settlement hereafter to be made with this State, provided that 
no such property, stocks and credits shall have been obtained since the reorganiza- 
tion of the state government.’ ”’ 

Complainant charged “that the property which was by the operation of this 
act appropriated and transferred from the State of Virginia to the State of West 
Virginia, and which was subsequently received and enjoyed by the State of West 
Virginia, consisted of a number of items, and the value of it amounted, in the 
aggregate, to several millions of dollars, the exact amount your oratrix is unable 
at this time more definitely to ascertain and state. That of the bank stocks alone, 
which were transferred under the operation of this act, the State of West Vir- 
ginia realized and received into her treasury from the sale thereof about six hun- 
dred thousand dollars; and that no part of the property so received by West 

Virginia had been obtained by Virginia since April, 1861. 
+297, * “(9.) And by a further act of the General Assembly of the ‘Restored 
State of Virginia’ passed on the next day, February 4th, 1863, it was 
enacted : 

“*). That the sum of one hundred and fifty thousand dollars be, and is 
hereby appropriated to the State of West Virginia out of moneys not otherwise 
appropriated, when the same shall have been formed, organized and admitted as 
one of the States of the United States. 

“2. That there shall be, and hereby is appropriated to the said State of West 
Virginia when the same shall become one of the United States, all balances, not 
otherwise appropriated, that may remain in the treasury, and all moneys not other- 
wise appropriated, that may come into the treasury up to the time when the said 
State of West Virginia shall become one of the United States: provided, however, 
that when the said State of West Virginia shall become one of the United States, 
it shall be the duty of the auditor of this State, to make a statement of all the 
moneys that up to that time, have been paid into the treasury from counties located 
outside of the boundaries of the said State of West Virginia, and also of all 
moneys that up to the same time, have been expended in such counties, and the 
unexpended surplus of all such moneys shall remain in the treasury and continue 
to be the property of this State.’ 

“And this last named sum of one hundred and fifty thousand dollars together. 
with other sums belonging to the State of Virginia, were turned over to and 
received or collected by the new State of West Virginia after its formation as 
aforesaid. 

“(10.) The constitution of the State of West Virginia, which became oper- 
ative and was in force when she was admitted into the Union, contained the fol- 
lowing provisions: 

“By Section 5 of Article VIII, of said constitution it was provided: 
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“5 No debt shall be contracted by this State except to meet casual 
*208 deficits in the revenue, to redeem a previous * liability to [of] the State, 
to suppress insurrection, repel invasion or defend the State in time of war.’ 

“And by Section 7 of Article VIII it was provided: 

“7 The legislature may, at any time, direct a sale of the stocks owned by 
the State, in banks and other corporations, but the proceeds of such sale shall be 
applied to the liquidation of the public debt, and hereafter the State shall not be- 
come a stockholder in any bank.’ 

“And by Section 8 of Article VIII it was provided: 

“‘8 An equitable proportion of the public debt of the Commonwealth of 
Virginia prior to the first day of January, 1861, shall be assumed by this State, and 
the legislature shall ascertain the same as soon as may be practicable and provide 
for the liquidation thereof by a sinking fund sufficient to pay the accruing interest 
and redeem the principal within thirty-four years.’ 

“At the time the constitution containing these provisions was adopted, West 
Virginia did not owe, and could not have owed, any ‘public debt’ or ‘previous 
liability,’ except for her just, contributive proportion of the public debt of the 
original State of Virginia, and for the money and property of the original State 
which had been transferred to and received by her under the acts of the General 
Assembly of the ‘Restored State of Virginia’ above set forth. By the provisions 
of section 8 of Article VIII, above cited, she expressly assumed her equitable pro- 
portion of the debt of the original State as it existed prior to the first day of Jan- 
uary, 1861. By section 5 of the same Article VIII, above set forth, her constitu- 
tion forbade the creation of any debt ‘except to meet casual deficits in the revenue, 
to redeem a previous liability of the State,’ &c., and there was not and could not 
have been any such ‘previous liability,’ except her portion of the debt of the 
original State, and her liability for the money and property of the original State 
which had been transferred to and received by her under the acts of the General 

Assembly of the ‘Restored State.’ And section 7 of the same article of her 
*299 constitution, above cited, * authorized a sale of the stocks owned by the 

State, in banks and other corporations, the proceeds to be applied to the 
liquidation of the public debt; and she had no such stocks, except those acquired, 
as above stated, from the original state. This section of her constitution also ex- 
pressly required the proceeds of such sale to be applied to her public debt, which 
public debt could only have been her proportion of that of the original State of - 
Virginia, and her liability for the money and property of the original State which 
had been transferred to her. 

“(11.) After the year 1865 and prior to the year 1872 attempts were made 
at different times by the public authorities of both the Commonwealth of Virginia 
and the State of West Virginia, respectively, to ascertain their contributive propor- 
tions of the common liability resting upon them for the public debt of Virginia, 
contracted prior to January Ist, 1861; but all such attempts proved ineffectual and 
vain, and no accounting or settlement of any kind was ever had between the two . 
States in regard to this debt. 

“(12.) The efforts looking to a settlement by the concurrent action of the 
two States having proved abortive, and your oratrix being anxious to adjust the 
portion of the common debt which it was right that she should assume and pay, 
upon terms just and equitable alike to the public creditors and to West Virginia, 
made several efforts to effect such a settlement. 
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“The first of these was made by the General Assembly which was chosen at 
the close of the period of ‘destruction and reconstruction, which, following closely 
upon the period of disastrous war, had inflicted upon her people injuries and 
losses, the harmful effects of which were then by no means realized. 

“The purpose of the representatives of the Commonwealth, then just emerg- 
ing from conditions which had impoverished her people and paralyzed their pro- 
ductive energies, to assume and pay to the utmost every dollar which her most 
exacting creditor could demand of her, was expressed in the act of her General 

Assembly, approved March 30, 1871. 
*300 * “By the terms of settlement embodied in this act, your oratrix under- 
took to give her obligations bearing 6% interest for two-thirds of the prin- 
cipal, and for two-thirds of the past due interest, and also for two-thirds of the 
interest on that accrued interest, which accrued interest to the extent of nearly 
$8,000,000, had been funded after the war in new bonds of Virginia, thus capital- 
izing at 6% not only the interest, but interest upon that interest. 

“Tt was soon apparent that Virginia had by this measure assumed a heavier 
burden than she was able to bear, and so other plans for the settlement of the state 
debt were attempted by the acts of the General Assembly of the Commonwealth 
approved March 28, 1879, and February 14, 1882, until at length a final and satis- 
factory settlement of the portion of the debt of the original State which Virginia 
should assume and pay was definitely concluded by the act of February 20, 1892. 
Your oratrix will file copies of each of the acts of her General Assembly herein 
mentioned as exhibits to this bill, and to be read as part hereof. 

“(13.) As further indicating the great burden which your oratrix, notwith- 
standing the disaster and loss above referred to, has assumed and met on account 
of the common debt of the undivided State, she shows your honors that, since 
January lst, 1861, she has actually paid off, retired and discharged, or assumed 
and given her new outstanding obligations for the aggregate sum of over seventy- 
one million dollars, as will more particularly appear from a statement thereof filed 
as an exhibit herewith and hereinafter referred to as ‘Exhibit Number 7.’ 

“It is proper in this connection to call attention to the fact that, while your 
oratrix has made this large contribution toward the settlement of the common 
debt, West Virginia has not paid one dollar thereof; and although in the early 
years of her history she repeatedly conceded that there was some portion of that 

debt which should equitably be borne by her, her properly constituted au- 
*301 thorities have for a number * of years refused to recognize that any liability 

whatever rested upon her, on that account, and have declined even to enter 
into an accounting or to treat with your oratrix in reference thereto. 

“It would seem from the above statement that Virginia has already done as 
much under all the circumstances as she could be fairly expected to do towards 
paying off the common public debt of the old State. Such was the view and pur- 
pose of the General Assembly in the several acts above recited. 

“A question may be raised as to whether such was the effect of the language 
used in the act of March 30, 1871, with respect to the certificates issued there- 
under ; but the great mass of the creditors entitled to whatever may be due upon 
the unfunded obligations of the undivided State, have in effect agreed, as will be 
hereinafter shown, to waive any such question, and to accept the adjudication of 
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this court in this cause against West Virginia in full discharge of all their claims, 
thus giving that effect to the act of March 30, 1871, which it was the purpose of 
your oratrix that it should have. 

“(14.) By each of the acts for the settlement of her debt above recited, it 
was provided that the bonds of undivided Virginia so far as not funded in the 
new obligations given by your oratrix, should be surrendered to and held by your 
oratrix, who either by the express terms of the settlement provided for by said 
acts, or as a just and equitable consequence therefrom, received and holds said 
original bonds so far as unfunded, in trust for the creditor who deposited the 
same with her, or his assigns; and certificates to this effect were given by your 
oratrix to each creditor whose old Virginia bond was so surrendered to her. 

“Having as an essential part of the contract for the adjustment of the com- 
mon debt of the original State entered into this fiduciary relation in reference to 
these bonds, it became her obligation of duty to the creditors who had confided 

their securities to her keeping, as well as to her own people, whose credit 
*302 and fair name required that these obligations * of the old State should be 

fairly and honorably adjusted, to do all in her power to bring about a de- 
termination of West Virginia’s just liability in respect thereto, and if possible 
the recognition and settlement of the same by that State. 

“Only after exhausting every means of amicable negotiation, and having her 
overtures to that end repeatedly refused, and as a last resort, has your oratrix 
been constrained at length reluctantly to apply to this, the only tribunal which can 
afford relief, for an adjudication and determination of this question, of such vast 
importance to your oratrix and to all of her people. 

“(15.) All of the bonds and obligations and other evidences of the indebted- 
ness of the original State of Virginia outstanding and contracted on January 1, 
1861, as stated in paragraph 1 of this bill, except a comparatively insignificant sum, 
not amounting to one per cent. of the aggregate of those liabilities, have been 
taken up and are now actually held by your oratrix, and she has the right to call 
upon West Virginia for a settlement with respect thereto. They are too numerous 
and involve too great a number of transactions running through many years, for 
it to be practicable to exhibit them here in detail, but the original bonds and other 
evidences of indebtedness so paid off or retired and now held by your oratrix, will, 
when it shall be proper to do so, be exhibited to the master, who shall take the 
accounts hereinafter prayed for. 

“(16.) Of the evidences of indebtedness representing principal and interest of 
the liabilities of Virginia contracted before her dismemberment, those so paid off 
or retired by your oratrix and now held by her in her own right, exclusive of the 
amounts represented by the certificates issued under the funding acts aforesaid 
amount in the aggregate, including the interest to be fairly computed thereon 1 
this date, to a very large sum, considerably in excess of $25,000,000, by far the 
greater part of it being now, of course, on account of the interest computed thereon 

at the rate of 6% per annum, the then legal rate in both States. é' 
*303 * “For all of these obligations taken up and payments made on account 

of the common debt, your oratrix has in her own right, a just claim against 
West Virginia for contribution to the extent of West Virginia’s equitable 
liability therefor. 

“(17.) In addition to the above bonds there were outstanding on the first day 
of January, 1861, certain obligations of the State of Virginia as guarantor upon 
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some of the securities issued by internal improvement companies, which your ora- 
trix was called upon to provide for and settle. They were not comparatively of 
very large amount, however, and the questions involved in connection therewith 
can be stated and settled in the account hereinafter prayed for to be taken between 
the two States; and in such accounts your oratrix will also ask to have included all 
such items of debit against the State of West Virginia on account of the property 
and moneys of the original State which were received or appropriated by West 
Virginia which may not have been specifically or accurately stated herein. These 
items of accounting between the two States are so numerous and varied and ex- 
tend throughout a period of so many years’ duration that it is imposssible from 
the nature of the case to state all of them in this bill; and the account between the 
two States can only be taken and settled, and the balance due your oratrix thereon 
ascertained, under the supervision of a court of equity. 

“(18.) Your oratrix charges that the liability of the State of West Virginia, 
for a just and equitable proportion of the public debt of Virginia, as of ae time 
when the State of West Virginia was created, rests upon the following among 
many grounds which might be indicated here: 

“First. The area of the territory now known as the State of West Virginia 
formed about one-third of the territory of the Commonwealth of Virginia when 
this public debt was created, and its population included about one-third of that 
of the original State at the time of its dismemberment. And the State of West 

Virginia did, by the acquisition and appropriation of such territory, with 
*304 the population thereof, assume * therewith liability for a just and equitable 
proportion of the public debt created prior to the partition of such territory. 

“Second. The liability of West Virginia for a just proportion of the public 
debt of the Commonwealth of Virginia, as it existed prior to the creation and 
erection of the State of West Virginia, forms part of her very political existence, 
and is an essential constituent of her fundamental law as shown in the said ordi- 
nance adopted at Wheeling on the 20th day of August, 1861, in which the method 
of ascertaining her liability on account of said debt is prescribed. And this lia- 
bility is imbedded in the constitution under which she was admitted as a State 
into the Federal Union, and was one of the conditions under which she was created 
a State and admitted into the Union. 

“Third. The State of West Virginia has further, by the repeated enactments 
and joint resolution of her legislature, recognized her liability for a just propor- 
tion of this debt. 

“Fourth. The State of West Virginia has, since her creation as a State, 
received from the State of Virginia real and personal property, amounting in 
value to many millions of dollars, and held and enjoyed the same, but upon 
express condition that she should duly account for the same in a settlement there- 
after to be had between her and the Commonwealth of Virginia. 

“Fifth. While the transfer of this property, real and personal, and also of 
certain moneys of the Commonwealth of Virginia, purport to have been made 
to the State of West Virginia by the act of ‘The Restored Government of Vir- 
ginia,’ there were in fact represented: in said ‘Restored Government’ and in the 
legislature thereof no other people and no other territory than that which then, 
as now, constitute the State of West Virginia. 

*(19.) The General Assembly of Virginia being anxious to effect a settle- 
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ment of the portion of the common debt of the undivided State which remained 

unadjusted, and if possible to bring this about with the friendly coopera- 
*305 tion and concurrence * of West Virginia, adopted; ‘A joint resolution to 

provide for adjusting with the State of West Virginia the proportion of the 
public debt of the original State of Virginia proper to be borne by the State of 
West Virginia, and for the application of whatever may be received from the State 
of West Virginia to the payment of those found to be entitled to the same,’ ap- 
proved March 6, 1894. A copy of this resolution will be hereinafter shown as an 
exhibit to this bill, to be read as a part thereof. 

“Under this resolution a commission of seven. members was appointed for 
the purpose of carrying into effect the objects expressed therein. 

“The efforts made by this commission, acting under the above resolution to 
bring about a settlement with West Virginia having proved ineffectual, and the 
overture which the commission, with the active codperation of the Honorable 
Charles T. O’Ferral, the then Governor of the Commonwealth, made to the au- 
thorities of West Virginia for the purpose of bringing about a friendly adjust- 
ment having been declined, the General Assembly of Virginia passed the act 
approved March 6, 1900, entitled ‘An Act to provide for the settlement with West 
Virginia of the proportion of the public debt of the original State of Virginia 
proper to be borne by West Virginia, and for the protection of the Common- 
wealth of Virginia in the premises,’ the purpose of which act is sufficiently set forth 
in its title, and a copy of the act will also be hereinafter shown as one of the 
exhibits herewith filed. 

“(20.) The commission acting under said last mentioned act made most 
earnest efforts to bring about an amicable adjustment of the matters hereinbefore 
set forth with West Virginia, but all of their efforts in that behalf proved in- 
effectual and unavailing. An application to this honorable court being thus left 
as the only alternative.for Virginia, this suit has been instituted at the request 
and direction of the said commission, and in strict conformity with the provi- 

sions of the said act of March 6, 1900, all of which will be more fully and 
*306 completely * shown by the report of the said commission dated January 6, 

1906, made to the General Assembly of Virginia now in session, a copy of 
which report and the documents accompanying the same, and referred to therein, 
will be exhibited as a part of this bill.” 

“(21.)” Enumerates exhibits attached to the bill and prayed to be regarded | 
as part thereof. 

“(22.)” The bill prayed: ‘“Forasmuch, therefore, as your oratrix is reme- 
diless save in this form and forum, and to the end that the State of West Virginia 
may be duly served, through her Governor and Attorney-General, with a copy of 
this bill, your oratrix prays that the said State of West Virginia may be made a 
party defendant to this bill, and required to answer the same; that all proper ac- 
counts may be taken to determine and ascertain the balance due from the State of 
West Virginia to your oratrix, in her own right and as trustee as aforesaid; that 
the principles upon which such accounting shall be had may be ascertained and 
declared, and a true and proper settlement made of the matters and things above 
recited and set forth; that such accounting be had and settlement made under the 
supervision and direction of this court by such auditor or master as may by the 
court be selected and empowered to that end, and that proper and full reports ae 
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such accounting and settlement may be made to this court; that the 
State of West Virginia may be required to produce before such auditor 
or master, so to be appointed, all such official entries, documents, reports and 
proceedings as may be among her public records or official files and may tend to 
show the facts and the true and actual state of accounts growing out of the 
matters and things above recited and set forth, in order to a full and correct set- 
tlement and adjustment of the accounts between the two States; that this court 
will adjudicate and determine the amount due to your oratrix by the State of 
West Virginia in the premises; and that all such other and further and general 
relief be granted unto your oratrix in the premises as the nature of her case may 
require or to equity may seem meet.” 

*307 * Attached to the bill were the numerous exhibits referred to. 

The State of West Virginia demurred and assigned special causes as 
follows: 

“First. That it appears by said bill that there is a misjoinder of parties 
plaintiff and a misjoinder of causes of action. The said bill is brought by the 
Commonwealth of Virginia to recover debts alleged to be due to her in her own 
right from the defendant for property and money alleged to have been transferred 
and delivered to the defendant under certain acts of the legislature passed in 1863, 
and also, as trustee for the owners of certain certificates mentioned and described 
in said bill, to have an accounting to ascertain and declare the amount claimed 
to be due from the defendant as her just proportion of the public debt of the 
plaintiff prior to the first day of January, 1861. 

“Second. That this court has no jurisdiction of either the parties to or the 
subject matter of this action, because it appears by the said bill that the matters. 
therein set forth do not constitute, within the meaning of the Constitution of the 
United States, such a controversy, or such controversies, between the Common- 
wealth of Virginia and the State of West Virginia as can be heard and deter- 
mined in this court, and this court has no power to render or enforce any final 
judgment or decree thereon. 

“Third. That it appears by said bill that the plaintiff herein sues as trustee 
for the benefit of a number of individuals who are the alleged owners of certain 
certificates in the said bill set forth and described. 

“Fourth. That the said bill does not state facts sufficient to entitle the Com- 
monwealth of Virginia to the relief prayed for, or to any relief, either in her own 
right or as trustee for the owners of the certificates therein set forth and described. 

“Fifth. That it does not appear by said bill that the Attorney General has 
ever been authorized to institute and prosecute this suit in the name of the Com- 

monwealth of Virginia in her own right, but only as trustee for the use and 
+308 benefit of the owners of certain certificates mentioned in the act of March 
6, 1900, which is referred to and made part of said bill. 

“Sixth. That the said bill does not sufficiently and definitely set forth the 
claims and demands relied upon, but the allegations thereof are so indefinite and 
uncertain that no proper answer can be made thereto. 

“Seventh. That the allegations in the said bill are not sufficient to entitle the 
plaintiff therein, either in her own right or as trustee, to an account or to a dis- 
covery from this defendant. 

“Eighth. That the said bill does not contain any prayer for a judgment or 
decree or any other final relief against this defendant.” 
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Mr. William A. Anderson, Attorney General of the State of Virginia, and 
Mr. Holmes Conrad, for complainant: 

The definitions of misjoinder under English chancery practice, as well as 
the practice in this country, show that there is no such vice in the bill, while 
want of interest by a co-plaintiff in the subject matter is ground of demurrer. 
Story’s Eq: Pl) $§ 231, 232; 508,509; Mitt. Pl. 160, 161. Plaintiffs who have 
no common interest, but assert distinct and several claims against one and the 
same defendant, cannot be joined. Story’s Eq. Pl. § 279. On the other hand, 
where there is a community of interests among co-plaintiffs desiring the same 
relief against a common defendant, they may be joined. Ware v. Duke of North- 
umberland, 2 Anstruther’s Rep. 469; Brickenhoff v. Browns, 6 Johns. Ch. 139, 
Pol 52: 

It is impossible that there can be any misjoinder of parties plaintiff, because 
there is only one party plaintiff. Virginia, in her corporate capacity, is the only 
plaintiff in the suit. She does not sue in any representative capacity, though 

the bill discloses the fact that, by reason of the arrangements which she has 
*309 made with the great mass of the holders of the * bonds of the old State, 

she does hold in her possession nearly all of those bonds as a depository, 
and quoad the custody thereof that she holds them in a fiduciary capacity ; but she 
does not sue as trustee, but sues in her own name, for the purpose of obtaining the 
equitable relief to which the bill shows that she is fairly entitled. 

One interest is that she shall be exonerated, at least to the extent of West 
Virginia’s liability therefor, from any obligation to pay the bonds. 

To obtain such just exoneration she has invoked the equitable jurisdiction 
of this court. 

West Virginia is justly liable on many grounds for a just proportion of the 
public debt of her parent State, Virginia; West Virginia has not only repudiated 
and openly disavowed such liability, but she has appropriated to her own use a 
large amount in value of the public property of Virginia, which Virginia might 
properly have applied as part of her public assets, to the payment of her public 
debt; and now, when by this bill in equity Virginia calls on West Virginia to 
account for the property which she has appropriated and applied to her own uses, 
and to come in before this court and have her proportion of the public debt ascer- 
tained, West Virginia, by her demurrer, protests that the part of the public debt 
which she owes and the part of the public assets which she has appropriated to 
her own use are two subjects of complaint so distinct and unconnected as should: 
relieve her from making answer to the bill. This case is entirely different from 
New York v. Louisiana and New Hampshire v. Louisiana, 108 U. S. 78, where 
neither State had any direct or personal interest in the bonds of Louisiana or in 
the subject matters of controversy in those suits, but were mere volunteers, self- 
constituted trustees, without sustaining any relation, or interest, or obligation, or 
liability in regard to the bonds, or to any question presented in those causes. 

While it may be true that, as to the custody of some of these unsatis- 
*310 fied bonds, Virginia sustains the relation of * trustee, she has an enormous 
interest as to those bonds—an interest as substantial and as real 

fact as great, as if she had actually paid these bonds in full. 

The ground of demurrer that this court has no jurisdiction of either the 
parties to or the subject matter of this action, because the matters therein set 
forth do not constitute, within the meaning of the Constitution of the United 
States, such a controversy as can be heard and determined in this court, and this 


, if not in 
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court has no power to render or enforce any final judgment or decree thereon, is 
untenable. Chisholm v. Georgia, 2 Dall. 419; Hans v. Louisiana, 134 U.S. 1; 
Cohens v. Virginia, 6 Wheat. 364, 375, 440; Kansas v. Colorado, 185 U.S. 125; 
Missouri v. Illinois, 180 U. S. 240. 

This question has been directly passed upon by this court and its jurisdiction 
over controversies arising upon pecuniary demands has been sustained in Georgia 
v. Brailsford, 2 Dall. 402; Texas v. White, 7 Wall. 700; Florida v. Anderson, 91 
U. S. 667; Alabama v. Burr et al., 115 U.S. 413; and even more emphatically and 
conclusively in United States v. North Carolina, 136 U. S. 211; United States v. 
Texas, 143 U. S. 621; and United States v. Michigan, 190 U. S. 379, 396, 406. 


Mr. John G. Carlisle and Mr. Charles E. Hogg, with whom Mr. C. W. May, 
Attorney General of the State of West Virginia, Mr. W. Mollohan, Mr. George 
W. McClintic and Mr. W. G. Mathews were on the brief, for defendant: 

To create a controversy between two States, it seems to us that there must 
be an assertion of a substantial right of one State as such which is denied or 
repudiated by the other, and which relates to the interests of each as States, and 
that the determination of the issue thus raised will promote or secure some sub- 
stantial right of the one or the other of these States as States. New Jersey v. 
New York, 5 Pet. 285; Rhode Island v. Massachusetts, 12 Pet. 657; Florida v. 
Georgia, 11 How. 293; Virginia v. West Virginia, 11 Wall. 39, were cases 

in equity and all involved state boundaries. Pennsylvania v. Wheeling 
*311 * Bridge Company, 9 How. 657; S. C., 11 How. 528; S. C., 13 How., 518; 

S. C., 18 How. 429, was a case in equity involving the free and unobstructed 
navigation of the Ohio River which caused a special damage to the plaintiff State 
for which there was no adequate remedy at law. 

The Commonwealth of Virginia has no such interest in the subject matter 
of litigation or in the result thereof, so far as the deferred certificates are con- 
cerned, as to give her any standing in a court of equity in relation thereto. 

The right of Virginia to maintain a suit as sole plaintiff therein, must be 
determined by the well settled rules of equity practice as recognized and enforced 
by the English Court of Chancery, and as understood and applied by this court. 

Virginia has no interest in these certificates, nor can her interests be in 
any manner affected by a decree in relation to these certificates. 

If she has any connection with this part of the suit it is as its mere promoter, 
by virtue of her promise to the holders of the certificates—an agent for them— 
only an instrumentality for the institution of this suit. 

This is not such interest as to support a suit in equity. The plaintiff’s interest 
must be as substantial and certain as that of the defendant. Smith v. Hollenbeck, 
46 Illinois, 252; Smith v. Brittenham, 109 Illinois, 540; Ashby v. Ashby, 39 La. 
Ann. 105; S.C., 1 So. Rep. 282; Field v. Maghee, 5 Paige, 539; Rogers v. Traders’ 
Ins. Co., 6 Paige, 583; Sedgwick v. Cleveland, 7 Paige, 267. 

The real owners of the deferred certificates have such a substantial interest 
and right of ownership therein as to make them indispensable parties, whose 
presence would oust the court of its jurisdiction. 

The practice in this court in cases in equity is regulated by the former prac- 
tice of the courts of chancery in England. And in cases of original jurisdiction 

it will frame its proceedings according to those which had been adopted in 
*312 the English courts in analogous cases, and follow the general rules * of 

those courts in conducting a cause to a finality. California v. Southern 
Pacific Railroad, 157 U. S. 229, 249. 


The only instance wherein the court will deviate from or refuse to follow 
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this practice is when it impairs the case by unnecessary technicalities, or defeats 
the purpose of justice. California v. Southern Pacific Ry. Co., supra; citing 
Florida v. Georgia, 17 How. 478; Caldwell v. Taggart, 4 Pet. 190; Barney v. 
Baltimore, 6 Wall. 280. 

In the case before the court the holders of the deferred certificates, who own 
both the legal and equitable title thereto, are not made parties. The only plaintiff 
seeking relief is the State of Virginia, who has brought the suit in her own name 
without any title to this part of the subject matter of the suit, and without any 
direct or substantial interest in the result thereof. The purpose of this suit is to 
settle the liability of West Virginia on these deferred certificates to the owners 
and holders thereof, and any decree which is rendered in this case must relate 
solely to their rights. The court cannot enter any decree with reference to these 
certificates which must not necessarily affect the interests of these outstanding 
owners and holders, who are not before the court either as plaintiffs or defen- 
dants. 

The purpose of the bill is not only to fix a liability on the State of West Vir- 
ginia for the payment of these certificates, but also for an accounting to deter- 
mine the extent of this liability. So it is clearly and at once perceivable that the 
holders of these certificates are vitally interested as to both of these purposes 
of the suit. 

The fact that the commissioners of the Sinking Fund and Literary Fund of 
Virginia have in their possession comparatively small portions of the said certifi- 
cates issued by the plaintiff does not give the plaintiff any cause of action against 
the defendant. 

The plaintiff cannot assert the claim which she sets forth in her bill in a 

court of equity. 
oS The prosecution of this suit by Virginia is solely in the * interests of 
the owners and holders of the deferred certificates issued by Virginia her- 
self without recourse upon her, and set apart as a liability of West Virginia to the 
holders of the old obligations, which have been surrendered to the State of Vir- 
ginia and by her cancelled in accordance with her own acts of legislation. 

She therefore cannot come into a court of equity to assert a right of contri- 
bution against West Virginia; the decree which she seeks to obtain cannot: inure 
to her benefit, but only to that of the holders of the deferred certificates; she 
must have paid everything for which she and the new State were jointly liable 
so as to relieve the new State from all liability before she can seek contribution 
from her joint obligor. 

That this is the principle upon which rests the equitable right of contribution 
is the recognized and well settled doctrine of the courts. Springer v. Foster, 21_ 
Ind. App. 15; S. C., 60 N. E. Rep. 720; Kirkpatrick v. Murphy, 3 N. J. Law, 
506; Grove v. O’Brien, 1 Maryland, 438; Rooker v. Benson, 83 Indiana, 250, 256; 
Zook v. Clemmer, 44 Indiana, 15; Pegram v. Riley, 88 Alabama, 399; S. C., 6 So. 
Rep. 753; Screven v. Joiner, 1 Hill Ch. 252; S. C., 26 Am. Dec. 199. 

The party seeking contribution must have paid more than his share in order 
to maintain a suit for contribution. 9 Cyc. 699; 3 Am. & Eng. Dec. in Eq. 163. 

The demand made by Virginia which she claims arises out of the acts of her 
General Assembly, passed February 3d and 4th, respectively, in the year 1863 
whereby she transferred certain real and personal property belonging to her to 
be used by the new State when created and organized, if it has any validity 
which is not conceded here, is purely a legal demand and one which cannot be 
asserted under any circumstances in a court of equity. 


If it be an equitable demand, upon what principle or doctrine of equity does 
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it rest? It is not secured by any lien; it is not in the nature of a trust; it rests 
upon no equities to be asserted in order to enter a decree or to make the 
*314 claim * available. It is simply a money demand for the value of property 
which the plaintiff claims was used and appropriated by the defendant for 
which payment should be made. 

In the Federal courts the right of trial by jury under the Seventh Amend- 
ment cannot be dispensed with except by the assent of the parties entitled to it, 
nor can it be impaired by any blending with a claim, properly cognizable at law, 
of a demand for equitable relief in aid of the legal action or during its pen- 
dency. Such aid in the Federal courts must be sought in separate proceedings, 
to the end that the right to a trial by jury in a legal action may be preserved 
intact. Scott v. Neely, 140 U.S. 106, 117. 

This court has no jurisdiction to settle or determine the principle upon which 
West Virginia shall be made liable for any portion of the old debt of Virginia, 
because this was matter of contract between Virginia and West Virginia upon 
the admission of the latter into the Union. 

When West Virginia framed her constitution and inserted in it the provision 
concerning the public debt of Virginia created prior to 1861, and the State of 
Virginia through her legislature accepted the constitution of West Virginia as the 
basis of her consent, this created a compact between the two States and was 
absolutely binding both upon Virginia and West Virginia. 

By this compact between Virginia and West Virginia, the former State 
referred to the legislature of the latter the matter of ascertaining “an equitable 
proportion of the public debt of the Commonwealth of Virginia prior to the first 
day of January, 1861,” and therefore this “proportion” cannot be otherwise as- 
certained or determined than by the consent of the State of West Virginia; nor 
can its liquidation be otherwise provided for than by a sinking fund sufficient 
in amount to pay the accruing interest, and redeem the principal of whatever 
sum may thus be ascertained as the equitable proportion that West Virginia agreed 

to assume. Virginia referred this matter absolutely to the judgment of 
*315 the legislature of West * Virginia and tacitly agreed to abide by the action 
of this legislative body. 

This stipulation or compact between Virginia and West Virginia, with refer- 
ence to the public debt of the former, is a valid and binding contract, and Vir- 
ginia can do nothing, either by legislation or otherwise, to impair its obligation. 
West Virginia has the undoubted moral and legal right to stand upon its terms; 
and if in the exercise of its judgment exercised upon a basis just and equitable, 
it should be ascertained by the legislature of West Virginia that the State owes 
nothing to the bondholders of the old debt of Virginia, then there is no obligation 
whatever subsisting which can be enforced by the holders of any part of the old 
debt of Virginia, and especially has Virginia herself no cause of action against 
this State. 


Mr. CuieFr Justice Fuuwer, after making the foregoing statement, delivered 
the opinion of the court. 


The State of West Virginia was admitted into the Union June 20, 1863, 
under the proclamation of the President of the United States of April 20, 1863, in 
pursuance of the act of Congress approved December 31, 1862, upon the terms 
and conditions prescribed by the Commonwealth of Virginia in ordinances adopted 
in convention and in acts passed by the General Assembly of the “Restored Gov- 
ernment of the Commonwealth,” giving her consent to the formation of a new 
State out of her territory, with a constitution adopted for the new State by the 
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people thereof. The ninth section of the ordinance adopted by the people of the 
“Restored State of Virginia” in convention assembled in the city of Wheeling, 
Virginia, on August 20, 1861, entitled “An ordinance to provide for the formation 
of a new State out of a portion of the territory of this State,” provided as follows: 
“Q. The new State shall take upon itself a just proportion of the pub- 
*316 lic debt of the Commonwealth of Virginia, prior to * the first day of Jan- 
uary, 1861, to be ascertained by charging to it all state expenditures within 
the limits thereof, and a just proportion of the ordinary expenses of the state 
government, since any part of said debt was contracted; and deducting therefrom 
the monies paid into the treasury of the Commonwealth from the counties in- 
cluded within the said new State during the same period. All private rights and 
interests in lands within the proposed State, derived from the laws of Virginia 
prior to such separation, shall remain valid and secure under the laws of the pro- 
posed State, and shall be determined by the laws now existing in the State of 
Virginia. a 

The consent of the Commonwealth of Virginia was given to the formation 
of a new State on this condition. February 3 and 4, 1863, the General Assembly 
of the “Restored State of Virginia” enacted two statutes in pursuance of the 
provisions of which money and property amounting to and of the value of sev- 
eral millions of dollars were, after the admission of the new State, paid over and 
transferred to West Virginia. The constitution of the State of West Virginia 
when admitted contained these provisions, being sections 5, 7 and 8 of Article 
VIII thereof, as follows: 

“5. No debt shall be contracted by this State, except to meet casual deficits 
in the revenue, to redeem a previous liability of the State, to suppress insurrec- 
tion, repel invasion, or defend the State in time of war.” 

“7. The legislature may at any time direct a sale of the stocks owned by the 
State in banks and other corporations, but the proceeds of such sale shall be 
applied to the liquidation of the public debt; and hereafter the State shall not 
become a stockholder in any bank. . . .” 

“8. An equitable proportion of the public debt of the Commonwealth of Vir- 
ginia, prior to the first day of January, in the year one thousand eight hundred 
and sixty-one, shall be assumed by this State; and the legislature shall ascertain 

the same as soon as may be practicable, and provide for the liquidation 
*317 thereof, by a sinking fund sufficient to pay the accruing * interest, and 
redeem the principal within thirty-four years.” 

The “public debt” and the “previous liability” manifestly referred to a por- 
tion of the public debt of the original State of Virginia and liability for the money 
and property of the original State, which had been received by West Virginia 
under the acts of the General Assembly above cited, enacted while the territory 
and people afterwards forming the State of West Virginia constituted a part of 
the Commonwealth of Virginia, though one may be involved in the other; while 
the provisions of sections 7 and 8 were obviously framed in compliance with the 
conditions on which the consent of Virginia was given to the creation of the 
State of West Virginia, and the money and property were transferred. From 
1865 to 1905 various efforts were made by Virginia through its constituted author- 
ities to effect an adjustment and settlement with West Virginia for an equitable 
proportion of the public debt of the undivided State, proper to be borne and paid 
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by West Virginia, but all these efforts proved unavailing, and it is charged that 
West Virginia refused or failed to take any action or do anything for the purpose 
of bringing about a settlement or adjustment with Virginia. 

The original jurisdiction of this court was, therefore, invoked by Virginia 
to procure a decree for an accounting as between the two States, and, in order 
to a full and correct adjustment of the accounts, the adjudication and determina- 
tion of the amount due Virginia by West Virginia in the premises. 

But it is objected that this court has no jurisdiction because the matters set 
forth in the bill do not constitute such a controversy or such controversies as can 
be heard and determined in this court, and because the court has no power to 
enforce and therefore none to render any final judgment or decree herein. We 
think these objections are disposed of by many decisions of this court. Cohens v. 
Virginia, 6 Wheat. 264, 378, 406; Kansas v. Colorado, 185 U.S. 125; Kansas v. 

Colorado, May 13, 1907, ante, p. 46; Missouri v. Illinois, 180 U. S. 208; 
*318 §.C., 200 U. S. 496; Georgia v. Copper Company, May 13, * 1907, ante, 

p. 230; United States v. Texas, 143 U. S. 621; United States v. North 
Carolina, 136 U. S. 211; United States v. Michigan, 190 U. S. 379. 

In Cohens v. Virginia, the Chief Justice said: “In the second class, the juris- 
diction depends entirely on the character of the parties. In this are compre- 
hended ‘controversies between two or more States, between a State and citizens 
of another State.’ ‘and between a State and foreign States, citizens or subjects.’ 
If these be the parties, it is entirely unimportant what may be the subject of con- 
troversy. Be it what it may, these parties have a constitutional right to come 
into the courts of the Union.” 

And, referring to the Eleventh Amendment, it was further said: 

“Tt is a part of our history, that, at the adoption of the Constitution, all the 
States were greatly indebted; and the apprehension that these debts might be 
prosecuted in the Federal courts formed a very serious objection to that instru- 
ment. Suits were instituted; and the court maintained its jurisdiction. The 
alarm was general; and, to quiet the apprehensions that were so extensively enter- 
tained, this amendment was proposed in Congress, and adopted by the state legis- 
latures. That its motive was not to maintain the sovereignty of a State from 
the degradation supposed to attend a compulsory appearance before the tribunal 
of the Nation, may be inferred from the terms of the amendment. It does not 
comprehend controversies between two or more States, or between a State and a 
foreign State. The jurisdiction of the court still extends to these cases; and in 
these a State may still be sued. We must ascribe the amendment, then, to some 
other cause than the dignity of a State. There is no difficulty in finding this 
cause. Those who were inhibited from commencing a suit against a State, or 
from prosecuting one which might be commenced before the adoption of the 

amendment, were persons who might probably be its creditors. There was 
*319 not much reason to fear that foreign or sister States would * be creditors 

to any considerable amount, and there was reason to retain the jurisdiction 
of the court in those cases, because it might be essential to the preservation of 
peace. The amendment, therefore, extended to suits commenced or prosecuted 
by individuals, but not to those brought by States.” 

By the cases cited, and there are many more, it is established that, in the 
exercise of original jurisdiction as between States, this court necessarily in such a 
case as this has jurisdiction. 
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United States v. North Carolina and United States v. Michigan, supra, were 
controversies arising upon pecuniary demands, and jurisdiction was exercised in 
those cases just as in those for the prevention of the flow of polluted water from 
one State along the borders of another State, or of the diminution in the natural 
flow of rivers by the State in which they have their sources through and across 
another State or States, or of the discharge of noxious gases from works in one 
State over the territory of another. 

The object of the suit is a settlement with West Virginia, and to that end a 
determination and adjudication of the amount due by that State to Virginia, and 
when this court has ascertained and adjudged the proportion of the debt of the 
original State which it would be equitable for West Virginia to pay, it is not to 
be presumed on demurrer that West Virginia would refuse to carry out the 
decree of this court. If such repudiation should be absolutely asserted we can 
then consider by what means the decree may be enforced. Consent to be sued 
was given when West Virginia was admitted into the Union, and it must be 
assumed that the legislature of West Virginia would in the natural course make 
provision for the satisfaction of any decree that may be rendered. 

It is, however, further insisted that this court cannot proceed to judgment 
because of an alleged compact entered into between Virginia and West Virginia, 

with the consent of Congress, by which the question of the liability of West 
*320 Virginia to Virginia was submitted to the arbitrament and award * of the 

legislature of West Virginia as the sole tribunal which could pass upon it. 
As we have seen, the constitution of West Virginia when admitted into the Union 
contained the provision: “An equitable proportion of the public debt of the 
Commonwealth of Virginia prior to the first day of January, one thousand eight 
hundred and sixty-one, shall be assumed by this State, and the legislature shall 
ascertain the same as soon as may be practicable and provide for the liquidation of 
the same by a sinking fund and redeem the principal within thirty-four years.” 
And it is said that, on May 13, 1862, the legislature of Virginia passed an act enti- 
tled “An act giving the consent of the Legislature of Virginia to the formation and 
erection of a new State within the jurisdiction of this State,” by which consent 
was given to the creation of the proposed new State, “according to the boundaries 
and under the provisions set forth in the Constitution for the said State of West 
Virginia, and the schedule thereto annexed, proposed by the convention which 
assembled at Wheeling on the twenty-sixth day of November, 1861;” and that by | 
the act of Congress the consent of that body was given to all those provisions which 
thus became a constitutional and legal compact between the two States. The act 
of May 13, 1862, was not made a part of the case stated in the bill, and its validity 
is denied by counsel for Virginia, but it is unnecessary to go into that, for when 
Virginia, on August 20, 1861, by ordinance provided “for the formation of a 
new State out of the territory of this State,” and declared therein that “the new 
State shall take upon itself a just proportion of the public debt of the Common- 
wealth of Virginia prior to the first day of January, 1861,” to be ascertained as 
provided, it is to be supposed that the new State had this in mind when it framed 
its own constitution, and that when that instrument provided that its legislature 
should “ascertain the same as soon as practicable,” it referred to the method of 
ascertainment prescribed by the Virginia convention. Reading the Virginia ordi- 

nance and the West Virginia constitutional provision in pari materia, it 
*321 follows * that what was meant by the expression that the “legislature shall 

ascertain” was that the legislature should ascertain as soon as practicable 
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the result of the pursuit of the method prescribed, and provide for the liquidation 
of the amount so ascertained. And it may well be inquired why, in the forty- 
three years that have elapsed since the alleged compact was entered into, West 
Virginia has never indicated that she stood upon such a compact, and, if so, why 
no step has ever been taken by West Virginia to enter upon the performance of 
the duty which such “compact” imposed, and to notify Virginia that she was 
ready and willing to discharge such duty. ‘ 

It is also urged that Virginia had no interest in the subject matter of the 
controversy because she had been released from all liability on account of the 
public debt of the old Commonwealth, evidenced by her bonds outstanding on the 
first day of January, 1861. This relates to the acts of the General Assembly of 
Virginia of March 30, 1871, March 28, 1879, February 14, 1882, February 20, 
1892, March 6, 1894, and March 6, 1900. According to the bill, Virginia by the 
act of March 30, 1871, and subsequent acts, in an attempt to provide for the fund- 
ing and payment of the public debt, having estimated that the liability of West 
Virginia was for one-third of the amount of the old bonds, provided for the issue 
of new bonds to the amount of two-thirds of the total, and for the issue of certifi- 
cates for the other third, which showed that Virginia held the old bonds so far as 
unfunded in trust for the holders or their assignees to be paid by the funds 
expected to be obtained from West Virginia as her “just and equitable proportion 
of the public debt.” The legislation resulted in the surrender of most of the old 
bonds to Virginia, satisfied as to two-thirds, and held as security for the creditors 
as to one-third. We do not care to take up and discuss this legislation. We are 
satisfied that as we have jurisdiction, these questions ought not to be passed upon 
on demurrer. Kansas v. Colorado, 185 U. S. 125, 144, 145. And this also fur- 

nishes sufficient ground for not considering at length the objection of mul- 
*322 tifariousness. * The observations of Lord Cottenham, in Campbell v. 

Mackay, 1 Mylne & Craig, 603, that it is impracticable to lay down any 
tule as to what constitutes multifariousness, as an abstract proposition; that each 
case must depend upon its own circumstances; and much must be left where the 
authorities leave it, to the sound discretion of the court, have been often affirmed 
in this court. Oliver v. Piatt, 3 How. 333, 411; Gaines v. Relf, 2 How. 619, 642. 
But we do not mean to rule that the bill is multifarious. It is true that the prayer 
contains, among other things, the request, “that all proper accounts may be taken 
to determine and ascertain the balance due from the State of West Virginia to 
your oratrix in her own right and as trustee aforesaid,” but it also prays that the 
court “will adjudicate and determine the amount due to your oratrix by the State 
of West Virginia in the premises.” And we understand the reference to holding 
in trust to be in the interest of mere convenience, and that the bill cannot properly 
be regarded as seeking in chief anything more than a decree for “an equitable 
proportion of the public debt of the Commonwealth of Virginia on the first day of 
January, 1861.” The objections of misjoinder of parties and misjoinder of causes 
of action may be treated as resting on matter of surplusage merely, and at all 
events further consideration thereof may wisely be postponed to final hearing. 
Florida v. Georgia, 17 How. 491, 492; California v. Southern Pacific Company, 
157 WPS. 249) 

The order will be— 

Demurrer overruled without prejudice to any question, and leave to answer 

by the first Monday of next term. 
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State of Virginia v. State of West Virginia 
Supreme Court of the United States, 1908. 


[209 United States, 514.] 


Order referring cause to master and directing conditions under which testimony shall be 
taken and master shall report to this court. 

Defendant’s demurrer having been overruled, 206 U. S. 290, 322, and defendant having 
answered, both complainant and defendant submitted and sustained by argument forms 
of decree referring the cause to a master. 


Mr. William A. Anderson, Attorney General of the State of Virginia, and 
Mr. Randolph Harrison, for complainant : 
ey Be) The differences go rather to matters of procedure than to * any ques- 
tion of principle, as between pars. III and IV, complainant’s draft, and 
par. VII, defendant’s draft. 


1 Complainant’s draft of decree referring the cause to a master. 

This cause coming on this day to be heard upon the complainant’s bill and the exhibits 
filed therewith, the answer of the defendant, with the exhibits filed therewith, and the 
general replication filed by the complainant thereto, was argued by counsel. On considera- 
tion whereof it is adjudged, ordered, and decreed that this cause be referred to —— ——, 
who is hereby appointed a special master herein, who, after giving not less than ten days’ 
notice to the parties of the times and places fixed by him, from time to time, for executing 
this decree, will without delay ascertain and report to the court: 


if 


The amount of the public debt of the Commonwealth of Virginia as of the first day of 
January, 1861, stating specifically, how and in what form the same was evidenced, by what 
authority of law and for what purposes the same was created, and the dates and nature of 
the bonds or other evidences of said indebtedness. 


Ie 


What amount and proportion of said indebtedness and of the interest accrued thereon 
should in equity be apportioned to and be now paid by the State of West Virginia. 


(Complainant subsequently suggested the following substitute for paragraph II.) 
II. 


What is the just amount and proportion of said debt, including the interest thereon which 
should now be apportioned to, and paid by, the State of West Virginia? Such amount and ~ 
proportion of said debt the master will ascertain by charging against West Virginia: 

(1) All expenditures made by the State of Virginia within the territory which now 
constitutes the State of West Virginia since any part of said debt was contracted. 

(2) Such proportion of the ordinary expenses of the Government of Virginia since any 
part of said debt was contracted as was fairly assignable to the counties which were erected 
into the State of West Virginia 

In ascertaining this, the master will take as the basis or criterion upon which the appor- 
tionment of said expenses shall be made the average total population of Virginia excluding 
slaves, as nearly as the same can be determined from the United States Census for each of 
the decades in which such expenses were incurred and paid. 

(3) The amount and value of all money, property, stocks, and credits which West Vir- 
ginia received from the Commonwealth of Virginia, not embraced in any of the preceding 
items and not including any property, stocks, or credits which were obtained or acquired 
by said Commonwealth after the 19th day of June, 1861, the date of the organization of the 
restored government of Virginia. 
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*516 Complainant asks that the provisions expressed in pars. III, * IV and 
V, its draft, be embodied in the decree for reasons which will be apparent 
on reading those paragraphs. 


(5) From the aggregate of the amounts thus ascertained, the master will deduct all 
moneys paid into the treasury of said Commonwealth from the counties included within the 
State of West Virginia during said period. 

(6) The balance thus ascertained, with interest thereon from the lst day of January, 
1861, until the same shall be paid, will be the amount and proportion of the debt of the 
Commonwealth of Virginia existing before that date, assignable to West Virginia and which 
that State should pay. 


TT 


He will make and return with his report any special or alternative statements of the 
accounts between the complainant and the defendant in the premises which either may 
desire him to state or which he may deem to be desirable to present to the court. 

It is further adjudged, ordered, and decreed as follows: 

(1) To the end that full and complete information may be afforded the master as to all 
matters involved in the inquiries with which he is charged by this decree, the Commonwealth 
of Virginia and the State of West Virginia shall each of them respectively produce before 
the master, or give him access to, all such records, books, papers, and public documents as 
may be in their possession or under their control, and which may, in his judgment, be perti- 
nent to the said inquiries and accounts or any of them. 

And the master is authorized to visit the capitals of Virginia and West Virginia, and to 
make or cause to be made such examinations as he may deem desirable of the books of 
account, documents, and public records of either State relating to the inquiries he is directed 
to make, and to cause copies thereof or extracts therefrom to be made for use in making up 
his report. 

All published records published by authority of the Commonwealth of Virginia prior to 
the creation of the State of West Virginia and all papers and documents and other matter 
constituting parts of the public files and records of Virginia prior to the partition of her 
territory which, in the judgment of the master, may be relevant and pertinent to any of said 
inquiries, or copies thereof, if duly authenticated, may be used in evidence and considered 
by the master. The public acts and records of the two States since the creation of the State 
of West Virginia shall be evidence if pertinent and duly authenticated; but all such testi- 
mony tendered by either party shall be subject to proper legal exception as to its competency. 

The master is empowered to summon any persons whose testimony he or either party 
may deem to be material, and to cause their depositions to be taken before him or by a 
notary public or other officer authorized to take the same, after reasonable notice to the 
adverse party. 

(2) The master is authorized and empowered to employ such accountants, stenographers, 
or other clerical assistance as he may find it desirable to employ, and to secure such rooms 
or offices as he may require, in order to the prompt and efficient execution of this order of 
reference, and to agree with such accountants and stenographers, typewriters, and the owner 
of such room or rooms for such compensation to be made to them as the master may con- 
sider reasonable and just. He is authorized to direct their compensation to be paid out of 
the funds to be deposited to the credit of this cause. 

(3) The complainant will cause the sum of three thousand dollars to be deposited with 
the marshal of this court to the credit of this cause, on account of the costs and expenses of 
executing this decree and of this suit, and the complainant will cause such further sums as 
may be necessary to defray the costs and expenses of executing this decree to be from time 
to time in like manner deposited with said marshal. In the event that the defendant shall 
desire any special statement or accounts to be made, she shall in like manner, before the 
taking of any such account or the making of such special statement, cause the sum of 
dollars to be deposited with the marshal. 

And the master is authorized from time to time to draw upon the funds so deposited by 
Virginia for the compensation of the accountants and other clerical assistants whom he may 
employ, and for any other costs or expenses, including stationery, printing, and room rent, 
which it may in his judgment be necessary to be incurred in promptly and efficiently execut- 
ing this order of reference or making up any special statement or accounts asked for by the 
plaintiff, and the same will be charged up as part of the complainant’s costs; and he will 
draw upon the fund deposited by the defendant for any costs which may be incurred in 
making up any special statement or accounts which may be desired by the defendant to be 
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hey The serious objections to the defendant’s draft of decree * are par- 
ticularly to par. II, but also to pars. III, IV and V thereof. ot 
Complainant’s draft directs the master to take an account ascertaining: 


specially stated, which drafts, accompanied by proper vouchers, the marshal of this court 
will pay, and the same will be charged up as part of the defendant’s costs in the cause. 

And the said marshal is allowed to have and retain a commission of five per centum for 
his services in receiving and disbursing the funds so deposited with him, and he will make 
a report of his transactions, receipts, and disbursements in the premises to the court. 


IV. 


The first notice of the time and place fixed by the master for beginning the taking of 
the accounts directed by this decree shall be given at least thirty days before the date fixed 
by him therefor, provided that the date so fixed by the master for beginning the taking of 
said accounts shall not be a day earlier than February 20, 1907. The master may adjourn 
his sittings from time to time and place to place without notice to the parties. He will 
cause to be kept, in a minute book to be provided for the purpose, a journal or minutes of 
his sittings in the execution of this decree, showing the counsel present, if any, any adjourn- 
ments which may be taken by him from time to time or place to place, and any other matters 
which the master may deem it proper to mention therein, which minute book or journal he 
will return with his report. 


Ve 


_ Any notices to be given in connection with the execution of this decree may be given to 
the Attorneys-General of the respective States. 


Defendant’s draft of decree referring the cause to a master. 

This cause came on this day to be heard upon the complainant’s bill and the exhibits 
filed therewith; the answer of the defendant, with the exhibits filed therewith; the general 
replication thereto by the complainant, and was argued by counsel, and on consideration of 
which it is adjudged, ordered, and decreed that this cause be, and the same is hereby, referred 
to , who is appointed a special master herein, who, after giving — days’ notice to 
the parties of the times and places fixed by him, from time to time, for executing this decree, 
will ascertain and report to the court: 


ig 


The amount of the public debt of the Commonwealth of Virginia on the first day of 
January, 1861, stating specifically how and in what form the same was evidenced, by what 
authority of law and for what purposes the same was created, and the dates and nature of 
the bonds or other evidences of said indebtedness. 


ite 


(a) The amount of state expenditures made by the Commonwealth of Virginia prior to 
the first day of January, 1861, within the territory now included within the State of West - 
Virginia since any part of said indebtedness was contracted, as provided by the ordinance 
adopted by the Commonwealth of Virginia at Wheeling, August 20, 1861. 

(b) The aggregate ordinary expenses of the state government of the Commonwealth of 
Virginia prior to January 1, 1861, and since any part of said indebtedness was contracted. 

(c) All moneys paid into the treasury of the Commonwealth of Virginia from the 

counties included within the State of West Virginia during said period. 


Te 


Whether any agreements, contracts, or arrangements, other than those i 
etl 4 sy Acts, , appearing from 
the exhibits filed with the bill herein, have been made by the Comores: of Vieni 
with her creditors since January 1, 1861, with reference to said public debt created prior to 
said date, or to the satisfaction or discharge of said indebtedness or any part thereof. 


IV. 


_ The amount of certificates relating to said indebtedness issued by the Commonwealth of 
Virginia under the acts of her General Assembly, approved March 30, 1871, March 28, 1879, 
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ZS 18 * “The amount of the public debt of the Commonwealth of Virginia 
as of the first day of January, 1861, stating specifically, how and in what 

*519 form the same was evidenced, by what * authority of law and for what 
purposes the same was created, and the dates and nature of the bonds or 
other evidences of said indebtedness.” 


February 14, 1882, and February 20, 1892; and what amount, if any, of said certificates have 
been deposited since January 4, 1906, with the commission appointed under the joint resolu- 
tion of the General Assembly of the Commonwealth of Virginia approved March 6, 1894; 
and he will also ascertain and report what amount of said certificates so deposited since said 
date were issued under the act of March 30, 1871; what amount were issued under the act 
of March 28, 1879; what amount were issued under the act of February 14, 1882, and what 
amount were issued under the act of February 20, 1892. 


V. 


The master will ascertain and report to what extent said certificates issued by the Com- 
monwealth of Virginia represented the principal of one-third of said public debt and to what 
extent they represented the interest thereon, and the rate at which the interest was reckoned ; 
and he will also ascertain and report whether there is included in said certificates, or in any 
of them, the interest, or any part of the interest, which had accrued on the portion of said 
public debt refunded by the Commonwealth of Virginia, and if so, what was the total 
amount of such interest and at what rate it was reckoned. 


WAk 


It is further ordered and decreed that the master shall ascertain and report what amount, 
if any, of the bonds or other evidences of debt issued by the Commonwealth of Virginia 
under the act of March 30, 1871, was subsequently surrendered by the holders thereof and 
exchanged for other bonds or evidences of debt issued under the acts of 1879, 1882, and 
1892, and if such exchanges were made, the master will ascertain and report what rate of 
interest was agreed to be paid upon such new bonds or evidences of debt. 


VII. 


It is further ordered and decreed that the Commonwealth of Virginia and the State of 
West Virginia shall each produce before the master all such records, books, papers, and 
public documents as may be in their possession or under their control, and which may, in his 
judgment, be pertinent to the said inquiries and accounts or any of them. 

And the master is authorized to make or cause to be made such examination as he 
may deem desirable of the books of account, vouchers, documents, and public records of 
either State relating to the inquiries he is herein directed to make, and to cause copies thereof 
or extracts therefrom to be made for use in making up his report. 

All public records published by authority of the Commonwealth of Virginia prior to 
the seventeenth day of April, 1861, and all papers and documents and other matter consti- 
tuting parts of the public files and records of Virginia prior to the date aforesaid which in 
the judgment of the master may be relevant and pertinent to any of said inquiries, or copies 
thereof, if duly authenticated, may be used in evidence and considered by the master, but all 
such evidence shall be subject to exceptions to its competency. The public acts and records 
of the two States since the admission of West Virginia into the Union shall be evidence, if 
pertinent and duly authenticated, but all such evidence tendered by either party shall be 
subject to proper legal exceptions to its competency. 

The master is empowered to summon any persons whose testimony he or either party 
may deem to be material, and to cause their depositions to be taken before him, or by a 
notary public or other officer authorized to take the same, after reasonable notice to the 
adverse party. 

The master is authorized and empowered to employ such stenographers and other clerical 
assistants as he may find it desirable to employ in order to the prompt and efficient execution 
of this order of reference, and to agree with such stenographers and typewriters and clerical 
assistants upon such compensation to be made to them as the master may consider reason- 
able and just. He is authorized to direct their compensation to be paid out of the funds to 
be deposited to the credit of this cause. 


The complainant shall cause the sum of three thousand dollars to be deposited with the 
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*520 * The defendant’s draft adopts this paragraph. 
Par. II, plaintiff’s draft, directs the master to take the following ac- 
counts: 

“What amount and proportion of said indebtedness and of the interest ac- 
crued thereon, should in equity be apportioned to and be now paid by the State 
of West Virginia.” 

Par. II, defendant’s draft, directs the master to take the following accounts: 

(a) “The amount of state expenditures made by the Commonwealth of Vir- 
ginia prior to the first day of January, 1861, within the territory now included 
within the State of West Virginia since any part of said indebtedness was con- 
tracted, as provided by the ordinance adopted by the Commonwealth of Virginia 
at Wheeling, August 20th, 1861. 

(b) “The aggregate ordinary expenses of the state government of the Com- 
monwealth of Virginia, prior to January Ist, 1861, and since any part of said 
indebtedness was contracted. 

(c) “All moneys paid into the treasury of the Commonwealth of Virginia 
from the counties included within the State of West Virginia during said 

period.” 
arey All * Par. III, plaintiff’s draft, directs that the master “will make and 
return with his report any special or alternative statements of the accounts 
between the complainant and the defendant in the premises which either may 
desire him to state or which he may deem to be desirable to present to the court.” 

Complainant objects to par. II, defendant’s draft, on the ground that it 
seems to lend the sanction of the court in advance to a basis or scheme for the 
statement of the account, which is not shown by anything as yet in the cause to 
be either equitable or just. 

Before any such question can be fairly adjudicated, it is necessary that the 
evidence in the case be taken and have the aid of its master in collating and 
thoroughly digesting it. 

There is not enough in the record to enable the court to come to any just 
or definite conclusion as to the precise scheme which it would be equitable to 
adopt in stating the account. To do so at this stage of the litigation, would be 
to decide an important question in the case before the evidence is taken. The 
effect of par. II would be to have the court prejudge the case as to the basis on 
which the account shall be stated. 

The case is now only submitted for a decree referring it to a master, to state 
and report to the court the data necessary to enable the court to justly decide it 
upon its merits. 
_ _ If it should then appear that the basis prescribed by the Wheeling ordinance 
is binding upon the parties, and must be followed as the basis upon which the 
account shall be made up, that basis would be adopted. But if it should be then 
manifest that that arbitrary basis of settlement it not the one on which the ac- 


marshal of this court to the credit of this cause, and such further sums as from time to time 
may be required, on account of the costs and expenses of executing this decree: and the 
master is authorized from time to time to draw upon the fund so deposited by Virginia for 
the compensation of the stenographers, typewriters, and other clerical assistants whom he 
may employ, and for any other costs and expenses, including stationery and printing, which 
may in his judgment be necessary to be incurred in executing this order of reference. 

The said marshal is allowed to have and retain a commission of 5 per centum for his 
services in receiving and disbursing the funds so deposited with him, and he will make a 
epee of ne eee receipts, and disbursements in the premises to the court. 

ny notices to be given in connection with the executi i ivet 
to the Attorneys General of the respective States. mae ore RS ME 
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count should be stated, because it would, if applied to the facts of the case as 

they shall appear in the evidence, lead to absolutely unconscionable results and 

operate to impair the obligation of the contracts by which the common debt was 

created, contracts which were and are alike obligatory upon Virginia and upon 
West Virginia, or for any other valid reason, then the scheme of settle- 

*522 ment indicated in the * Wheeling ordinance would have to be discarded, 
and an equitable basis and scheme of settlement adopted. 

Complainant contends that, while the Wheeling ordinance upon its face, 
prescribes an absolutely arbitrary basis of settlement, the representatives of Vir- 
ginia are satisfied that upon a fair, reasonable and just construction of the lan- 
guage of that ordinance, and of the subsequent supplemental enactments, the 
scheme of settlement therein defined will, when applied to the facts as stated in 
the bill, and as it is believed they can be established by proofs, result in fixing 
the proportion of the debt of Virginia which West Virginia should assume and 
pay, inclusive of interest, at a very large sum, though not so large a sum as it 
would be equitable for West Virginia to pay. 

The debt, a portion of which she was to pay, was an interest-bearing debt. 
It would be manifestly “just” and “equitable” that West Virginia should be 
required to pay interest as well as principal. Indeed, any settlement which does 
not require that State to pay interest during the long period of her default and 
refusal to pay anything, would be not only unjust, and inequitable, but iniquitous. 

West Virginia came into the Union upon the distinct condition expressed in 
her constitution, that she would assume an equitable proportion of the common 
debt of the undivided State, as it existed prior to January 1, 1861, and would 
provide for the payment of the accruing interest and the redemption of the prin- 
cipal thereof. 

While it is believed that, upon the facts stated in the bill and accompanying 
exhibits, and upon the proofs hereafter to be adduced in support thereof, West 
Virginia will owe a very large sum, even under the arbitrary scheme of the 
Wheeling ordinance, we submit that we should not, in the present status of the 
litigation, be tied down to the terms of that ordinance. 

Another palpable objection to the defendant’s draft is, that it excludes from 

the account the value of the property, assets, and money which West Vir- 
*523 ginia has received from the Commonwealth. * Upon any basis of just 
accounting, these items should be brought into the account. 

If the account should be stated on the basis of the Wheeling ordinance, these 
items would manifestly be proper charges against West Virginia. By the terms 
of that ordinance, Virginia’s title to, and ownership of, all of the property and 
assets theretofore belonging to the Commonwealth remain intact. 

By it, West Virginia would acquire no title to any of those assets or of that 
property. Framed as that ordinance was, by Western Virginians, and arbitrary, 
and on its face unjust, as were the criteria by which it undertook to provide that 
West Virginia’s proportion of the common debt should be computed, its authors 
were not so conscienceless as to also propose that the new State, after making 
such an inadequate contribution to its share of a debt which had been chiefly con- 
tracted by the votes of the representatives of its people and for their benefit, 
should also have a share of the property and assets of the Commonwealth, free 
of charge. 

All that was, by the terms of that ordinance, to be ceded by the Common- 
wealth to the new State, was political dominion, and jurisdiction over the people 
and territory embraced in the new State. 

The meaning and effect of the ordinance was to leave the title to, and owner- 
ship of, the assets and property of the Commonwealth in the Commonwealth. 
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Another objection to the account called for by defendant’s draft, is that it 
does not direct any account to be taken ascertaining the amount and proportion 
of the debt of Virginia on and prior to January 1, 1861, which West Virginia 
should assume and pay, but contents itself with merely directing the arbitrary and 
inconsequential accounts defined in par. II, defendant’s draft. 

Complainant’s principal insista[e]nce is that defendant’s draft of a decree 
prejudges the case in advance of a hearing upon the merits, while that tendered 

for the plaintiff cannot operate to the prejudice of either party, upon any 
*524 material question in * the cause; by this draft the adjudication of these 

questions being left to await a hearing after the master’s report shall be 
filed, upon the evidence then fully in the cause. 

The precise accounts called for by par. II, defendant’s draft, will be taken 
by the master if he shall find it necessary and proper to take them in order to 
ascertain the amount and proportion of the Virginia debt which West Virginia 
should pay; and if the master shall for any reason deem it unnecessary to take 
those accounts, the defendant can, under par. III, complainant’s draft, have them 
stated as special accounts, if she shall be so advised. 

Par. III of complainant’s draft is designed to enable each party, or the 
master, to have alternative, or special statements of the accounts made up on any 
basis on which either party or the master may deem it proper or desirable that 
the same shall be stated. 

By having the respective views and contentions of the complainant and the 
defendant thus presented in contrast in such concrete form, the court, with the 
assistance of the findings of the master, will be enabled more readily and intelli- 
gently to reach a just conclusion. 

If the inquiries defined in pars. III, IV, V and VI, defendant’s draft, have 
any pertinency to any question in the case, it must be because of something not 
yet in the record. 

Complainant objects to them as being unnecessary and irrelevant. 

There is nothing in the cause, or so far as we know out of it, to show that 
there is any foundation in fact for the inquiry mentioned in par. III, defendant’s 
draft, as to whether Virginia has made any other contracts or arrangements with 
the public creditors, since January 1, 1861, in reference to the public debt. That 
inquiry, though harmless, is useless. 

The accounts provided for in pars. IV and V, defendant’s draft, are not 
pertinent to any issue in the cause. 

Both relate to the certificates or receipts given by Virginia to the 
*525 holders of the bonds issued by the Commonwealth before * her dismem- 
berment, who have deposited these bonds with her. 

Those certificates are in the nature of a declaration of trust by Virginia, that 
she holds said bonds (so far as they have not been funded in the new securities 
which the Commonwealth has given for about two-thirds of the aggregate amount 
thereof, principal and interest), for the benefit of the owners of the bonds de- 
posited with her. 

Those transactions cannot in any way affect any question in the cause. 

[he only function of those certificates is to show who are now entitled to the 
bonds which were so deposited with Virginia, and which she holds in her treasury 
for the benefit of these certificate holders, awaiting a settlement with West Vir- 
ginia. These inquiries are unnecessary and useless. 

a eae eae applies to par. VI, defendant’s draft. That relates to 
g S which were issued by Virginia, as now constituted, in settlement 


2 he two-thirds of the old bonds funded, and payment of which was assumed 
y her. 
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That is a matter with which West Virginia has nothing to do, and which 
does not affect the rights or obligations of either party in respect to the claims 
asserted in complainant’s bill. 

Those new bonds given by Virginia for the two-thirds of the old bonds 
assumed by her, and accepted by the owners of the old bonds so deposited with 
Virginia, operated as a payment and discharge of the old bonds to the extent of 
the two-thirds thereof so funded. 

West Virginia is not sued here to pay any part of that two-thirds so settled 
by Virginia. She is sued to have her assume and pay so much of the remaining 
unfunded third of the common debt of the undivided State, as may be West Vir- 
ginia’s equitable portion of the whole of the debt represented by the bonds of the 
original State. It has never been claimed or suggested that there was any lia- 
bility on West Virginia beyond said unfunded third of the bonds of the original 

State which have been funded; or that West Virginia should pay more than 
*526 * one-third of the bonds issued by Virginia prior to the formation of West 
Virginia, which have not been funded. 

The liability of West Virginia on account of the common public debt, has 
sometimes been estimated by Virginia or her representatives at one-third thereof, 
but never at more than one-third, and Virginia has undertaken to take care of the 
other two-thirds with which West Virginia has nothing to do. 

It is true, that there are some millions of the debt of the undivided State, 
which Virginia has paid in full, and holds the obligations so taken up by her as a 
claim against the new State, to the extent of West Virginia’s equitable liability for 
contribution therefor ; and the extent of that liability can be ascertained and stated 
in the account directed by par. II, complainant’s draft. 

There is no occasion for any of the accounts directed by pars. III, IV, V 
and VI, defendant’s draft. If West Virginia wants any of them to be stated, 
she can have that done as a special statement under par. III of complainant’s draft. 


Mr. John G. Carlisle and Mr. John C. Spooner, with whom Mr. C. W. May, 
Attorney General of the State of West Virginia, Mr. Charles E. Hogg, Mr. W. 
Mollohan, Mr. George W. McClintic and Mr. W. G. Matthews were on the brief, 
for defendant: 

The difference between the two proposed decrees is radical, and presents to 
the court a question which in our view is fundamental and which West Virginia 
contends, respectfully and very earnestly, should be decided before any reference 
to a master to state the account between the parties. 

The jurisdiction of the court over this case is settled by the decision over- 
ruling the demurrer. We are quite aware that the court has recognized a dis- 
tinction between suits by private parties in respect of the application of the rules 
of pleading and of practice, and suits between States. Rhode Island v. Massa- 
chusetts, 13 Peters, 23; Rhode Island v. Massachusetts, 14 Peters, 256. 
*527 * West Virginia does not and could not successfully here contest the 

principles thus laid down, but the principles of equity and the rules of 
chancery procedure so far as essential to protect the rights of parties litigating in 
this tribunal will, of course, be substantially enforced. The application of some 
of the rules of procedure are certainly essential to substantial justice. 2 Bates, 
Fed. Eq. Pro. 802, § 753. 

Thus it stands alleged in the bill and admitted by the answer, and if it were 
not admitted by the answer, it is conclusively established by the bill and its ex- 
hibits, that there was. a solemn agreement entered into in 1861 between the State 
of Virginia and the new State of West Virginia, with the consent of the Congress 
by which the latter State assumed (as one of the conditions of the assent of 
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Virginia to her becoming a State) a just proportion of the indebtedness of that 
Commonwealth as it existed prior to January 1, 1861, the manner of ascertain- 
ing which proportion was defined by the ordinance itself. 

The ordinance was, as treated by this court in the case of Virginia v. West 
Virginia, 11 Wallace, 39, a proposition by the Commonwealth of Virginia to the 
people of the proposed new State. It was accepted by the constitutional conven- 
tion of the proposed new State, carried into its constitution and adopted by the 
people; and when the State was admitted into the Union by the Congress, with 
the assent of Virginia, it became a completed compact between competent parties, 
upon adequate consideration, protected by the Constitution of the United States 
from impairment by either party. 

The ordinance defines what would be a just proportion; for it provides not 
only for the assumption of a just proportion, but specifically in what manner that 
proportion shall be ascertained. 

The obligation of a lawful compact between two States, justiciable in its 
nature, certainly is as binding in law upon both until abrogated by both in a con- 
stitutional way, as a contract between a State and an individual, or between two 
individuals, and a disregard or violation of it by one, certainly cannot thereby 

release it from its obligation. 
*528 * From the averments of the bill and the admissions in the answer, 
and the argument at the bar, it cannot be an open question in this case that 
the only liability of West Virginia for an equitable proportion of the ante-bellum 
debt of Virginia is upon the basis of the ordinance. 

The general rule stated in Hartman v. Greenhow, 102 U. S. 672, to the effect 
that where a State is divided into two or more States, in the adjustment of lia- 
bilities between each other, the debts of the parent State should be ratably appor- 
tioned among them, is essentially qualified by the authorities there quoted, in this, 
that a special agreement between the two States in respect of the assumption of 
a proportion of the debt as it existed before the separation, takes the case out of 
the general rule; so that the second ground alleged in the bill which specifically 
avers a special agreement, destroys the applicability of the rule to this case. This 
special agreement cannot be dismissed from this case as the decree proposed on 
behalf of Virginia would do. This court has sustained the validity of this ordi- 
nance in Virgina v. West Virginia, 11 Wallace, 39, in respect of the provision 
contained in it for the incorporation of the counties of Berkeley and Jefferson in 
the latter State conditioned upon a popular vote therefor. 

If the ordinance was valid then in respect of the incorporation of these coun- 
ties, it cannot be held to be invalid as to the specific provision contained in § 9 for 
the assumption by the new State of a just proportion of the indebtedness to be 
ascertained in the manner defined, clearly carried into the constitution of the new 
State and assented to by Congress by the admission of West Virginia into the 
Union. 

Whether it was or was not the lawful government of Virginia was a political 
question. When the House of Representatives admitted the members of Con- 
gress from that State and the Senate admitted the senators elected by the legis- 
: lature of the “Restored State,” and the President recognized that govern- 
*529 ment as the true government of Virginia, that forever settled * its legality 

and regularity beyond the power of judicial review and made valid: its acts 
ab initio, But for that “Restored State of Virginia,” and its recognition by the 
political departments of the Federal Government, there would have been no gov- 
ernment of Virginia under the Constitution of the United States from April, 1861 
to the close of the war. The ordinance of the Wheeling convention oe 1861, 
which was the genesis of the State of West Virginia, and the adoption of its con- 
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stitution, are, from the standpoint of law, as clearly acts of the Commonwealth 
of Virginia as if they had taken place in 1851 instead of in 1861. 

An agreement between States, such as this special agreement in respect to 
the proportion of the debt of Virginia which was to be assumed by the State of 
West Virginia, when consented to by Congress, binds the citizens of both States, 
and is irrevocable by either party. Where the legislation of either has attempted 
to impair the obligation of a compact, it has been held void under the Constitution 
of the United States. Greene v. Biddle, 8 Wheat. 1; Rhode Island v. Massachu- 
setts, 12 Peters, 748, and cases cited. 

The Wheeling ordinance was carried into the constitution of West Virginia 
as follows: 

“ArTICLE VIII. Section 8. An equitable proportion of the public debt of the 
Commonwealth of Virginia prior to the lst day of January, 1861, shall be assumed 
by this State, and the Legislature shall ascertain the same as soon as may be 
practicable, and provide for the liquidation thereof by a sinking fund sufficient 
to pay the accruing interest and to redeem the principal within thirty-four years.” 

The convention assembled within ninety days after the adoption of the ordi- 
nance. Its sole warrant for assembling was the ordinance. Its authority to 
frame the constitution was derived from the ordinance. The ordinance as a whole 
was a proposition to that convention and, as a whole, was accepted by the con- 

vention. The convention complied with all the provisions of the ordinance. 
*530 The constitution was framed to * meet all the requirements of the ordi- 
nance. It was the basis of the constitution. 

The inconsistent attempt to eliminate the ordinance from the case—the 
present posture of counsel for Virginia—is in order that the ordinance may be 
eliminated, and § 8 of the first constitution is to be construed as the assumption 
by the new State of an equitable proportion of the public indebtedness of Virginia 
prior to January 1, 1861, upon the basis of population and territory. Such can- 
not be the law of this case. The assembling of the convention was an acceptance 
of §9 of the ordinance. The ordinance embodied the conditions, and §9 by no 
means the least important of them, of Virginia’s consent to the erection of the 
new State out of her territory. 

The suggestion that § 8 of Article 8 of the constitution had no reference to 
89 of the ordinance, assumes that the new State was taking upon herself an 
equitable proportion of the public debt of the Commonwealth of Virginia prior 
to the first day of January, 1861, without definition or understanding as to the 
basis upon which it was to be ascertained, therefore leaving open the vital question 
as to what would constitute an equitable proportion, for future adjustment be- 
tween the two States. This is not to be believed. 

The debt of Virginia on January 1, 1861, was doubtless well known through- 
out the State of Virginia. It is alleged in the bill that about $33,000,000 of it 
were incurred in connection with the construction of works of internal improve- 
ment. If it had been the purpose of Virginia, in requiring as a condition of her 
assent, the assumption by the proposed new State of an equitable proportion of 
the public debt without specification as to the manner in which, and the basis 
upon which that proportion should be ascertained, it is inconceivable that the 
language of §9 of the ordinance would have been what it was, and that the 
language of § 8 of Article 8 of the constitution would have been what it was. It 
was entirely for Virginia to dictate the terms, and if it had been her purpose to 

require an assumption of the debt upon the basis of territory and popula- 
*531 tion, * West Virginia would have been required to assume “one-third of 

the debt as it existed prior to the first day of January, 1861,” or “an equi- 
table proportion to be ascertained upon the basis of territory and population.” 
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If the ordinance be valid and binding, it cannot be disregarded by the court. 
While West Virginia could not by any suit prevent Virginia from disregarding 
it in the adjustment with her creditors of her debt or any portion of it, when Vir- 
ginia invokes the original jurisdiction of this court in a suit against West Vir- 
ginia to compel her to account for an equitable proportion of her debt prior to 
January 1, 1861, upon the basis of the ordinance and upon other and different 
bases, she may plead the ordinance as the only basis upon which the court can 
decree an accounting by her. The court will not make a new contract for the 
parties. They were competent to make one for themselves, and they did make 
one for themselves. It is unfortunate that the two States were unable many 
years ago to adjust the matter in accordance with the agreement which they had 
entered into and which subsists between them. 

West Virginia is entitled to have the question whether or not the special agree- 
ment as to what shall constitute a just proportion of the debt solemnly entered 
into between the two States is binding, determined at this juncture by the court 
and, if it be held to be a binding agreement, Virginia is entitled to no accounting 
with West Virginia in this suit for her equitable proportion of the debt of the 
Commonwealth prior to January 1, 1861, except under the terms of that ordinance, 
carried into the constitution. 

Complainant’s draft directs that the master—‘III. Make and return with his 
report any special or alternative statements of the account between the plaintiff 
and the defendant in the premises which either may desire him to state or which 
he may deem to be desirable to present to the court.” This asks the court to 
leave the determination of the pivotal point in the case, which defendant contends 

should be decided by it in advance of an accounting, to a master, albeit only 
*532 in * an advisory way, and it gives West Virginia permission to have an ac- 

counting made, if she desires it, on the basis of the ordinance at her own 
expense. She is defendant here. In that event we would have two lines of in- 
vestigation proceeding before the master at the same time, each entirely distinct 
in basic principle from the other, each burdensome in labor, expense and the con- 
sumption of time. Neither would throw any light upon the other. An exhaus- 
tive accounting under the ordinance would not aid the court in determining 
whether it is binding and the only legal basis of settlement or not. An exhaustive 
investigation upon the international law basis would no more aid the court in 
determining whether the ordinance is binding and therefore the sole ground upon 
which the liability of West Virginia to an accounting at all can be based. If the 
compact is in force, any accounting save under that will be not only burdensome 
but superfluous. ‘ 

Defendant’s draft is in literal execution of the contract of the parties as 
evidenced by the ordinance and § 8 of the first constitution. 

It directs the master to ascertain and report: 

(a) The amount of state expenditures made by the Commonwealth of Vir- 
ginia prior to the first day of January, 1861, within the territory now included 
within the State of West Virginia, since any part of said indebtedness was con- 
tracted, as provided by the ordinance adopted by the 
30, 1861. Vi p y Commonwealth of August 

Defendant agrees that the last clause need not be inserted. 

(b) To ascertain the aggregate ordinary expenses of the state government 
of the Commonwealth prior to January 1, 1861, and since any part of said in- 
debtedness was contracted. 

(c) All moneys paid into the treasury of the Commonwealth of Virginia 
Seen counties included within the State of West Virginia during the err 
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The items (a) and (bd) are, under the ordinance, to be charged to West Vir- 
inia. 

#500 The item (c) is under the ordinance to be credited to the * State of 

West Virginia, and when these three steps shall have been taken, and the 

two items charged, and the one item credited, the sum which it was agreed between 

the two States should constitute a just proportion of the debt of the Common- 

wealth of Virginia prior to January 1, 1861, which West Virginia assumed, will 

have been ascertained. These provisions are not “arbitrary and inconsequential 
items.” 

They are the items which Virginia herself framed and required to be accepted 
by the proposed new State as a condition of assent to her separation and admis- 
sion into the Union. 

There is but one item in § 9—defining the manner in which the account 
should be taken in order to ascertain the proportion of the debt to be taken upon 
herself by the proposed new State—left at all indefinite, and that is item (b), 
““*a just proportion’ of the ordinary expenses of the state government, since any 
part of said debt was contracted.” This involves a determination of the basis 
upon which a “just proportion” of: the aggregate ordinary expenses of the state 
government during the said period is to be ascertained. Shall it be population or 
territory, or both, or taxable values? Defendant contends that it should be based 
upon population, since “government’’—including the administration of justice, the 
making and administering of the laws, the education of the children through a sys- 
tem of common schools, academies and a state university, the maintenance of state 
institutions, the support of prisoners, the care of the insane and paupers, and the 
like—is for people, not acres. Defendant suggests there should be added to de- 
fendant’s draft, in respect of an ascertainment of the aggregate ordinary expenses 
of the State, a direction to the master to find alternatively certain facts substan- 
tially as follows: “For the purpose of enabling the court to determine the just 
proportion of the aggregate of the ordinary expenses of the state government of 
the Commonwealth of Virginia prior to January 1, 1861, and since any part of 

said indebtedness was contracted, said master shall ascertain and report the 
*534 population during the said period of the counties now constituting * the 

Commonwealth of Virginia, and separately the population of the counties 
now constituting the State of West Virginia, as shown by the decennial censuses 
taken during the said period by the United States, and also the average population 
of Virginia during each of said periods of ten years.” 

The aggregate ordinary expenses being found, and the items suggested as to 
population, it will be easy to determine the “just proportion” if that is the proper 
basis. 

This case should not be cast at large, with no definition of the principles to 
govern his action, into the hands of a master; that at least it should be settled 
before a reference for the purpose of taking an account, whether the liability of 
West Virginia to Virginia is upon the special agreement which preceded and ac- 
companied her admission into the Union, or, because of the absence of a special 
agreement, upon the basis of population and territory. 

It will be observed that in par. II, complainant’s draft, the master is not only 
directed to ascertain the amount and proportion of said indebtedness, but “of the 
interest accrued thereon.” 

Defendant objects to this paragraph because there is no legal ground for 
directing the ascertainment of interest. West Virginia has not obligated herself 
in any manner for the payment of interest. A State is not liable to pay interest 
unless it has expressly contracted to do so. See United States v. North Carolina, 
1GWaS. 21 
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See also, following this principle, Sawyer v. Colgan, 102 California, 293; Haw- 
kins v. Mitchell, 34 Florida, 421, 422; Molineux v. State, 109 California, 380; 
Flint &c. R. R. v. Board of Auditors, 102 Michigan, 502; Carr v. State, 127 In- 
diana, 204. 

See also note, 22 American State Reports, 448. 


By leave of court, Mr. Holmes Conrad made an argument herein as amicus 
curiae. 


On May 4, 1908, THe CuiEF Justice announced the following decree: 

This cause having been heard upon the pleadings and accompanying 
*535 * exhibits, it is, on consideration, ordered that it be referred to a special 
master, to be hereinafter designated,’ to ascertain and report to the court: 

1. The amount of the public debt of the Commonwealth of Virginia on the 
first day of January, 1861, stating specifically how and in what form the same was. 
evidenced, by what authority of law and for what purposes the same was created, 
and the dates and nature of the bonds or other evidence of said indebtedness. 

2. The extent and value? of the territory of Virginia and of West Virginia. 
June 20, 1863, and the population thereof, with and without slaves, separately. 

3. All expenditures made by the Commonwealth of Virginia within the ter- 
ritory now constituting the State of West Virginia since any part of the debt was. 
contracted. 

4, Such proportion of the ordinary expenses of the government of Virginia. 
since any of said debt was contracted, as was properly assignable to the counties. 
which were created into the State of West Virginia on the basis of the average 
total population of Virginia, with and without slaves, as shown by the census of 
the United States. 

5. And also on the basis of the fair estimated valuation of the property, real 
and personal, by counties, of the State of Virginia. 

6. All moneys paid into the treasury of the Commonwealth from the counties. 
included within the State of West Virginia during the period prior to the admis- 
sion of the latter State into the Union. 

7. The amount and value of all money, property, stocks and credits which 

West Virginia received from the Commonwealth of Virginia, not embraced’ 
*536 in any of the preceding items and * not including any property, stocks or 

credits which were obtained or acquired by the Commonwealth after the 
date of the organization of the restored government of Virginia, together with: 
the nature and description thereof. 

The answers to these inquiries to be without prejudice to any question in. 
the cause. 

It is further ordered that the Commonwealth of Virginia and the State of 
West Virginia shall each, when required, produce before the master, upon oath, 
all such records, books, papers and public documents as may be in their possession 
or under their control, and which may, in his judgment, be pertinent to the said 
inquiries and accounts, or any of them. 


1 On June 1, Tur Cuter Justice announced the appointment of Mr. Charles E. Littlefield 
a member of the bar of this court as special master. a 


2A motion having been made to modify the decree this paragraph was amended by the: 


court of June 1 so as to read “The extent and assessed valuation &c.” and in all other- 
respects the motion was overruled. 
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And the master is authorized to make, or cause to be made, such examination 
as he may deem desirable of the books of account, vouchers, documents and public 
records of either State relating to the inquiries he is herein directed to make, and 
to cause copies thereof or extracts therefrom to be made for use in making up 
his report. 

All public records published by authority of the Commonwealth of Virginia 
prior to the seventeenth day of April, 1861, and all papers and documents and 
other matter constituting parts of the public files and records of Virginia prior 
to the date aforesaid, which in the judgment of the master may be relevant and 
pertinent to any of said inquiries, or copies thereof, if duly authenticated, may be 
used in evidence and considered by the master, but all such evidence shall be sub- 
ject to exceptions to its competency. The public acts and records of the two 
States since the admission of West Virginia into the Union shall be evidence, if 
pertinent and duly authenticated, but all such evidence tendered by either party 
shall be subject to proper legal exceptions to its competency. 

The master is empowered to summon any persons whose testimony he or 
either party may deem to be material, and to cause their depositions to be taken 
before him, or by a notary public or other officer authorized to take the same, 

after reasonable notice to the adverse party. 
*537. * The master is authorized and empowered, subject to the approval of 

the Chief Justice, to employ such stenographers and other clerical assis- 
tants as he may find it desirable to employ in order to the prompt and efficient 
execution of this order of reference, and to agree with such stenographers and 
typewriters and clerical assistants upon such compensation to be made to them as 
the master may consider reasonable and just. He is authorized to direct their 
compensation to be paid out of the funds to be deposited to the credit of this 
cause. 

The complainant shall cause the sum of five thousand dollars to be deposited 
with the marshal of this court to the credit of this cause, and such further sums 
as from time to time may be required, on account of the costs and expenses of 
executing this decree; and the master is authorized from time to time to draw 
upon the fund so deposited by Virginia for the compensation of the stenographers, 
typewriters and other clerical assistants whom he may employ, and for any other 
costs and expenses, including stationery and printing, which may in his judgment 
be necessary to be incurred in executing this order of reference. 

The said marshal shall receive such commission for his services in receiving 
and disbursing the funds so deposited with him as may be allowed by the court, 
and he will make a report of his transactions, receipts and disbursements in the 
premises. 

Any notices to be given in connection with the execution of this decree may 
be given by and to the Attorneys General of the respective States. 

The master will make his report with all convenient speed and transmit there- 
with the evidence on which he proceeds, and is to be at liberty to state any special 
circumstances he considers of importance, and to state such alternative accounts 
as may be desired by either of the parties, subject to the direction of the court. 

And the court reserves the consideration of the allowance of interest; of the 
costs of this suit, and all further directions until after the master has made his 
report ; either of the parties to be at liberty to apply to the court as they shall be 
advised.* 


1 For the succeeding phase of this case see Virginia v. West Virginia (220 U. S. 1), post, 
p, 1650.—Editor. 
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State of Washington v. State of Oregon. 
Supreme Court of the United States, 1908. 
[211 United States, 127.] 


Congress cannot change the boundary of a State without its consent. 

In the absence of specific statement to that effect, the middle of a river, or the middle of the 
main channel of a river, is not necessarily the exact line when such river separates two 
States, and where the boundary is properly established in the center of a particular 
channel, it so remains, subject to changes by accretion, notwithstanding another channel 
may become more important and be regarded as the main channel of the river. 

The fact that the south channel of the Columbia River has become more important than the 
north channel has not changed the boundary between the States of Oregon and Wash- 
ington as fixed by the act of February 14, 1859, c. 33, 11 Stat. 383, admitting Oregon to the 
Union; and that boundary at Sand Island is the center of the north channel of the Co- 
lumbia River, subject only to changes by accretion. 

The boundary line between Oregon and Washington established as indicated on maps an- 
nexed to the opinion. 

In boundary cases where both parties are alike interested the costs are equally divided be- 
tween them. 


*128 TuHIs is an original suit, commenced in this court on February * 26, 

1906, by the State of Washington against the State of Oregon to determine 
their boundary line. Pleadings were filed, testimony taken before a commissioner 
by consent of the parties, and on these pleadings and proofs the case has been 
argued and submitted. The maps or charts accompanying this opinion have 
been prepared from exhibits filed by the parties, and will aid to an understand- 
ing of the case. 

A brief chronological statement is that on August 14, 1848, the Territory 
of Oregon was established, c. 177, 9 Stat. 323, and on March 2, 1853, the Terri- 
tory of Washington, including all that portion of Oregon Territory lying north 
of the middle of the main channel of the Columbia River. C. 90, 10 Stat. 172. 
On February 14, 1859, Oregon was admitted into the Union. The boundary, so 
far as is important in this controversy is as follows: C. 33, 11 Stat. 383: 

“Beginning one marine league at sea due west from the point where the 
forty-second parallel of north latitude intersects the same; thence northerly, at 
the same distance from the line of the coast, lying west and opposite the State, 
including all islands within the jurisdiction of the United States, to a point due 
west and opposite the middle of the north ship channel of the Columbia River; 
thence easterly, to and up the middle channel of said river, and, where it is 
divided by islands, up the middle of the widest channel thereof, to a point near 
Fort Walla Walla.” 

On February 22, 1889, an act was passed providing for the admission of 
Washington. C. 180, 25 Stat. 676. On November 11, 1889, the President, as 
authorized by §8, of the statute last referred to, issued his proclamation, de- 
claring Washington duly admitted into the Union. 26 Stat. 1552. The mate- 
rial part of the boundary described in the constitution of that State is— 

“Beginning at a point in the Pacific Ocean one marine league due west of 
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and opposite the middle of the mouth of the north ship channel of the Columbia 
River, thence running easterly to and up the middle channel of said river 
*129 and where * it is divided by islands up the middle of the widest channel 
thereof to where the forty-sixth parallel of north latitude crosses said 
river, near the mouth of the Walla Walla River.” Art. XXIV, § 1; Hill’s Stats. 
& Codes of Washington, vol. 2, p. 851. 


Mr. E. C. Macdonald, with whom Mr. John D. Atkinson, Attorney General 
of the State of Washington, Mr. Samuel H. Piles, Mr. A. J. Falknor and Mr. 
J. B. Alexander were on the brief, for complainant: 

The true boundary line is the varying center or middle of that channel of 
the river which is best suited and ordinarily used for the purposes of naviga- 
tion. This proposition is conclusively sustained by decision of this court. Ne- 
braska v. Iowa, 143 U. S. 359, where the following cases and works are cited: 
New Orleans v. United States, 10 Pet. 662, 717; Jones v. Soulard, 24 How. 41; 
Banks v. Ogden, 2 Wall. 57; Saulet v. Shepherd, 4 Wall. 502; St. Clair v. Lov- 
ingston, 23 Wall. 46; Jeffries v. East Omaha Land Co., 134 U. S. 178; Angell on 
Water Courses; Gould on Waters, § 159; Trustees v. Dickinson, 9 Cush. 544; 
Buttenuth v. St. Lowis Bridge Co., 123 Illinois, 535; Hagan v. Campbell, 8 Porter 
(Alabama), 9; Murray v. Sermon, 1 Hawks (Nor. Car.), 56. When a navigable 
river constitutes the boundary between two independent States, the line, defining 
the point at which the jurisdiction of the two separates, is well established to be 
the middle of the main channel of the stream. The preservation by each of its 
equal right in the navigation of the stream is the subject of paramount interest. It 
is therefore laid down in all the recognized treatises on international law of modern 
times that the middle of the channel of the stream marks the true boundary 
between the adjoining States up to which each State will on its side exercise juris- 
diction. Jowa v. Illinois, 147 U.S. 1. 

The same doctrine was announced and followed in Missouri v. Nebraska, 
196 U. S. 23. See also Louisiana v. Mississippi, 202 U. S. 1 (p. 49). 


*130 * Mr. A. M. Crawford, Attorney General of the State of Oregon, with 
whom Mr. I. H. Van Winkle, Mr. Harrison Allen, Mr. C. W. Fulton and 
Mr. A. M. Suuth were on the brief, for defendant: 


Assuming our position, on the facts, as to the position of the line as estab- 
lished by the act admitting Oregon into the Union, to be correct, it follows that 
the line must remain the same unless it has been changed by consent of the 
State of Oregon, or under the doctrine of accretion as defined by this court. 

It was held in the case of Indiana v. Kentucky, 136 U. S. 479, in substance, 
that after the boundaries of a State are established by act of Congress and the 
State admitted as a member of the Union of States, such boundary cannot be 
changed without the consent of such State, except by accretion as before stated. 
The decision of the court is stated in the syllabus as follows: 

“The dominion and jurisdiction of a State, bounded by a river, continue as 
they existed at the time it was admitted into the Union, unaffected by the ac- 
tion of the forces of nature upon the course of the river.” 

The above doctrine is sustained by the following cases: Missouri v. Ken- 
tucky, 11 Wall. 401; Nebraska v. Iowa, 143 U. S. 359, and cases cited. 


The doctrine of the Nebraska-Iowa case is approved in Shively v. Bowlb 
1521S. 36, : mene 


1602 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION © 


The same doctrine is supported by the following authorities: Bishop’s New 
Criminal Law, § 150; Coulthard v. Stevens, 35 American State Reports, 304, 
and note 307; Opinions of Attorney General (U. S.), vol. 8, p. 175; Hagan v. 
Campbell, 33 Am. Dec. 267, and note 276; Mulry v. Norton, 100 N. Y. 424, 429; 
S. C. 53 Am. Rep. 206, and note 215. 


Mr. Justice Brewer, after making the foregoing statement, delivered the 
opinion of the court. 


sila The northern boundary of the State of Oregon was established * prior 
to that of the State of Washington, and it is not within the power of the 
National Government to change that boundary without the consent of Oregon. 
Nor, indeed, was there any attempt to change it. The same description is found in 
both the act admitting Oregon and in the constitution of Washington, under 
which that State was admitted. It will be perceived that the starting point in the 
line running up the Columbia River is a point “due west and opposite the 
middle of the north ship channel of the Columbia River.” This language implies 
that there was more than one channel, and the middle of the north channel was 
named. There were at that time two channels, and the northerly one ran to the 
north of what is called “Sand Island.’ This is shown by abundant testimony, 
and is admitted by counsel for complainant. At that time the north channel 
was perhaps the better one—at least one quite generally used by vessels passing 
in and out of the river, although the quantity and direction of the wind was an 
important factor. It is true there has been no little variation in the channels 
at and near the entrance as might be expected considering the great width of 
the mouth and the sandy character of the soil underneath a large part of the 
river. The earliest known chart is a sketch made in 1792 by Admiral Vancouver, 
which does not show Sand Island, but discloses two inside channels uniting and 
crossing the bar into the ocean with a depth of twenty-seven feet. Chart “A,” 
made by the United States authorities in 1851, shows the condition of the mouth 
of the river as it then existed. The two channels are plainly disclosed. The 
brown color indicates land above low-water mark; the yellow, water of 18 feet 
in depth or less, and the white, water over 18 feet in depth. See notation at 
the upper left hand corner. The existence of the two channels clearly opened 
the way for a selection of one as the boundary, and the north one was adopted. 
Sand Island appears as a small body of land surrounded by shoal water. Another 
chart was prepared in 1854, which of all the charts and maps is the nearest 
*132 in point of time to the admission of * Oregon. On this, as in Chart “A,” 
Sand Island is shown, and the two channels, one north and the other south 
of the island. It is called an island, but it was little more than a sand bar. By the 
action of the waters it had been gradually moving northward, but the general 
configuration of the mouth of the river was unchanged. Since then the 
*133. movement of Sand * Island has continued, the north channel has been 
growing more shallow, and the southern channel has become the one most 
used. The movements of Sand Island and the changes in the entrance are shown 
inv@ha ttn ws: 5 
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Looking only at the description of the boundary in the act one might think 
that there were three channels, north, south and middle, but it is quite apparent, 
from the testimony that there were but the two. The meaning would be more 
clear if the language was “easterly to and up the middle of said channel,” and 
that that was the intent of Congress is, we think, obvious; first, because there 
were only two channels; second, to locate a starting point on the west line in 
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the ocean opposite the middle of one channel and thence run the boundary up the 
middle of another channel would hardly be expected. Jf the middle of the 
northern channel was intended to be the dividing line between Oregon and the 
territory north, it would be natural to fix the point of starting in the ocean west 
of the center of that channel. Further, that the channel north of Sand Island 


was the one intended as the boundary hetween Oregon and the territory north 
of it is made more clear by this fact: 
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On October 21, 1864, Oregon passed an act granting to the United States— 
“all right and interest of the State of Oregon, in and to the land in front of Fort 
Stevens and Point Adams, situate in this State, and subject to overflow between 
high and low tide, and also to Sand Island, situate at the mouth of the Columbia 
River in this State; the said island being subject to overflow between high and 
low tide. 

Sec. 2. The Governor of this State shall cause two copies of this act to be 
prepared and certified under the seal of this State, and forward one of such 
copies to the Secretary of War of the United States, and the other of such 
copies to the commanding officer of this district of the military department of 
the Pacific Coast.” Special Laws of Oregon, 1864, p. 72. 

Now this act was passed shortly after the admission of Oregon and 

*134 indicates the understanding both of the State of Oregon * and the United 

States that the boundary was through the channel north of Sand Island. 

It is a recognition of Oregon’s title to that island and an acceptance by the 
United States of a grant from that State. 

While all this is not in terms admitted by counsel for complainant, yet the 
burden of their principal contention impliedly does so, for they say: 

“The proof will disclose the fact that there have been various channels 
in the Columbia River which have gradually, imperceptibly and continuously 
changed and shifted. There has been at no time such a change as to come 
within the definition of avulsion. The contention of the complainant is that 
the true boundary line is the varying center or middle of that channel of the 
river which is best constituted and ordinarily used for the purposes of naviga- 
tion. . . . The line claimed by the defendant commences at a point which 
is alleged to have been the middle of the North Ship channel of the river as 
it existed in 1859 (the year in which Oregon was admitted into the Union), 
and follows certain channels supposed to exist in that year throughout the por- 
tion of the river in controversy.” 

In support of their contention counsel refer to: Nebraska v. Iowa, 143 
U. S. 359; Iowa v. Illinois, 147 U.S. 1; Louisiana v. Mississippi, 202 U.S. 1. 
To these may be added Missouri v. Nebraska, 196 U. S. 23, 35. 

But in these cases the boundary named was “the middle of the main chan- 
nel of the river,” or “the middle of the river,’ and it was upon such a descrip- 
tion that it was held that in the absence of avulsion the boundary was the 
varying center of the channel. But there is no fixed rule making that the 
boundary between States bordering on a river. Thus, the grant of Virginia, 
of all right, title and claim which the said commonwealth had to the territory 
northwest of the River Ohio, was held to place the boundary on the north bank 
of the river. Handly’s Lessee v. Anthony, 5 Wheat. 374, in which the subject 

is discussed by Mr. Chief Justice Marshall. See also Howard v. Ingersoll, 
*135 13 How. 381. Now, if Congress in establishing the boundary * between 

_ Washington and Oregon had simply named the middle of the river, or the 
center of the channel, doubtless it would be ruled that the center of the main 
channel, varying as it might from year to year through the processes of accre- 
tion, was the boundary between the two States. That Congress had the pro- 
priety of such a boundary in mind is suggested by the terms of the act estab- 
lishing the territorial government of Washington, passed March 2, 1853, c. 90, 
10 Stat. 172, in which “the middle of the main channel of the Columbia River” 
was named as the boundary. However, as we have seen, when Congress came 
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to provide for the admission of Oregon (doubtless from being more accurateiy 
advised as to the condition of the channels of the Columbia River) it provided 
that the boundary should be the middle of the north channel. The courts have 
no power to change the boundary thus prescribed and establish it at the middle 
of some other channel. That remains the boundary, although some other 
channel may in the course of time become so far superior as to be practically 
the only channel for vessels going in and out of the river. It is true the 
middle of the north ship channel may vary through the processes of accretion. 
It may narrow in width, may become more shallow, and yet the middle of that 
channel will remain the boundary. This is but enforcing the idea which con- 
trolled the decisions in the prior cases referred to, the difference springing out 
of the fact that here there were two instead of but one substantial channel. 
Aside from the fact that any other rule would be ignoring the action of the 
Government in prescribing the boundary—the intention in respect to which was 
in effect confirmed by the conveyance from Oregon to the United States of 
Sand Island and adjoining lands—there would be this practical difficulty. At 
the time of the admission of Oregon both the north and south channels were 
freely used. The depth of water in each was nearly the same, and the use of 
either channel depended largely upon the prevailing wind, so that it would be 

hard to say which was the most important, so surpassing in importance the 
*136 other as to be properly called the main channel. .* Concede that to-day, 

owing to the gradual changes through accretion, the north channel has be- 
come much less important, and seldom, if ever, used by vessels of the largest size, 
yet when did the condition of the two channels change so far as to justify trans- 
ferring the boundary to the south channel, on the ground that it had become the 
main channel? When and upon what conditions could it be said that grants of 
land or of fishery rights made by the one State ceased to be valid because they 
had passed within the jurisdiction of the other? Has the United States lost title 
to Sand Island by reason of the change in the main channel? And if by accre- 
tion the north should again become the main channel, would the boundary revert 
to the center of that channel? In other words, does the boundary move from 
one channel to the other, according to which is, for the time being, the most 
important, the one most generally used? 

These considerations lead to the conclusion that when, in a great river like 
the Columbia, there are two substantial channels, and the proper authorities 
have named the center of one channel as the boundary between the States 
bordering on that river, the boundary, as thus prescribed, remains the boundary, 
subject to the changes in it which come by accretion, and is not moved to the 
other channel, although the latter in the course of years becomes the most 
important and properly called the main channel of the river. 

The testimony fails to show anything calling for consideration in respect 
to the last clause in the quotation from the boundary of Oregon. The channel 
is not divided by islands. 

Our conclusion, therefore, is in favor of the State of Oregon, and that 
the boundary between the two States is the center of the north channel, changed 
only as it may be from time to time through the processes of accretion. 

This is one of those cases in which the parties to the suit are alike interested, 
and, according to the usual rule, the costs will be divided equally between them. 


1For the final phase of this case see Washington v. O 214 U. 
p. 1611.—Editor. gm. Onegow Malai 1 S205): 5 posts 


STATE OF MISSOURI V. STATE OF KANSAS 1607 


State of Missouri v. State of Kansas. 
Supreme Court of the United States, 1908. 
[213 United States, 78.] 


The boundary line between Missouri and Kansas is and remains, notwithstanding its shifting 
position by erosion, the middle of the Missouri River from a point opposite the middle 
of the mouth of the Kansas or Kaw River. 

The act of June 7, 1836, c. 86, 5 Stat. 34, altering the western boundary of Missouri, is to 
be construed in the light of extrinsic facts; and, as so construed, its object was not 
to add territory to the State but to substitute the Missouri River as a practical 
boundary, so far as possible, instead of an ideal line along a meridian. 

The result of this decision is that an island in the Missouri River west of the centre of 
its main channel, as that channel now exists, belongs to Kansas, notwithstanding such 
island is east of the original boundary line of Missouri. 


Tue facts are stated in the opinion. 


Mr. Elliott W. Major, Attorney General of the State of Missouri, and Mr. 
Hunter M. Meriwether, with whom Mr. Henry M. Beardsley was on the brief, 
for complainant: 

There is no dispute as to the location of the western boundary of Missouri 
for the two and one-half or three miles north of the mouth of the Kansas River, 
prior to 1837. See constitution of Missouri of 1820. The west line of the 
State was therein laid down as a meridian line passing through the mouth of 
the Kansas River. 

The maps in evidence show that in 1836-37 the Missouri River had moved 
to the east so far that the first two and one-half miles of the old west boundary 
line surveyed by Sullivan were in the river. 

On March 28, 1837, the land lying between the old state boundary and 

*79 the Missouri River was added to the State, and * no change was made in 
the boundary line except where land lay between the old state-line and the 

river. Act of June 7, 1836, c. 86, 5 Stat. 34. It is clear from this act that the 
boundary of the State was not changed except where there were lands lying be- 
tween the old boundary and the Missouri River, in which case the boundary was 
extended to the river. Since, therefore, the old boundary line was already in the 
stream for the first two and one-half miles north of the mouth of the Kansas 
River, no lands were added there and no change of boundary there took place. 

There is no evidence to support the contention that Missouri and Kansas 
have by a long course of conduct regarded the shifting channel of the Missouri 
River over these two and one-half miles as the border line between the States 
rather than the true north and south line. It requires the consent of the States 
and Congress to change a state boundary; so no change could be made without 
the concurrent action of all three sovereignties. But there is no evidence that 
the States have agreed upon any other than the true boundary. Kansas in 
framing her constitution made her east line in terms “the west line of the State 
of Missouri.” Much stress was by Kansas at the hearing put upon the language 
of the several statutes of the State of Missouri giving the boundaries of the 
counties of Platte and Clay and Jackson in Missouri and of the State of 
Kansas giving boundaries of the counties of Wyandotte and Johnson in that 
State. The legislative acts can in no wise be regarded as attempts to define the 
boundaries of the State. Such boundaries could not be so defined. They, on 
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the other hand, give the boundaries of these counties with reference to the land 
as it at the time lay. The state line was in the Missouri River. There was 
no desire to take account, in fixing county boundaries, of land lying then 
within the river. 

The determination of the true line as the western boundary of Missouri, 
at the point in question, depends entirely upon the construction of the terms of 

the act of June 7, 1836, extending western boundary to the Missouri River. 
*80 Missouri, by * an amendment to its constitution, adopted the line thus es- 

tablished but it did not cede or waive its rights of soil and jurisdiction over 
any portion of its original territory.. It is established by the proof that at the 
point in dispute the western boundary of the State was already in the Missouri 
River. 

The rule is that where a power possesses a river and cedes the territory 
on the other side of it, making the river the boundary, that power retains the 
river, unless there is an express stipulation for the relinquishment of the rights 
of soil and jurisdiction over the bed of such river. Howard v. Ingersoll, 13 
Howard, 381. 

If there was anything doubtful or indefinite in the language of the act of 
June 7, 1836, or in the line as established by it, the subsequent acts of the parties 
affected thereby as well as local conditions determine a proper construction of 
what was meant by the act, but the language, itself, is plain and no other assistance 
is needed. Alabama v. Georgia, 24 How. 505. 


Mr. F. S. Jackson, Attorney General of the State of Kansas, Mr. John S. 
Dawson and Mr. C. C. Coleman, for defendant, submitted. 

The act of 1836 extending the jurisdiction of the State of Missouri over 
the lands between said State and the Missouri River, and extending the western 
boundary of said State to the Missouri River, was an authoritative establishment 
of the boundary line of that State to the meridian line of the channel of the 
Missouri River from the mouth of the Kansas River north to the northern 
boundary of the State. See Memorial, General Assembly of Missouri, approved 
January 15, 1831; St. Joseph R. R. Co. v. Devereux, 41 Fed. Rep. 14. 

The State of Missouri, having accepted such determination of its boundary 
and all of the officials and people of the State having acted in accordance there- 
with since 1836 until the present time, and her sister States of Kansas and 

Nebraska having also acted on such understanding, such boundary line of 
*81 the State of Missouri became fixed on the thread of the * Missouri River 
channel at all points above the mouth of the Kansas River, and such 
boundary cannot now be questioned by the State of Missouri. 

Where a river is declared to be the boundary between States, if such river 
suddenly change its course or desert the original channel as the result of a great 
flood or what is commonly known as an avulsion, the boundary between such 
States remains in the middle of the deserted river bed, but if the river change 
imperceptibly, from natural causes, the river as it runs continues to be the 
boundary between the two States. Cooley v. Golden, 52 Mo. App. Rep. 229; 
Iowa v. Nebraska, 143 U. S. 359. ; , 

Where a river is the boundary line between two States, the jurisdiction of 
said States is concurrent over the channel of the river to the meridian line of 
said channel, but where an island arises and exists on the bed of said river and 
the main channel of the river flows to one side only of the island, such island is | 
within the jurisdiction of the State nearest to which it is located. McBaine v 
Johnson, 155 Missouri, 203; East Omaha Land Co. v. Hanson, 117 Towa 97: 
S. oe N..W. Rep. 706; De Long v. Olsan, 63 Nebraska, 331; S$. C., 88 N. W. 
Rep. 4. Bb] i oy) LS . 
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Mr Justice Hotmes delivered the opinion of the court. 


This is a bill to establish the western boundary of the State of Missouri for 
a short distance above Kansas City in that State. The object of Missouri is to 
maintain title to an island of about four hundred acres in the Missouri River, 
now lying close to Kansas City, Missouri, and Kansas City, Kansas. The State 
of Kansas claims the same island by answer and what it terms a crossbill. A 
few words will explain the issue between the parties. When Missouri was ad- 
mitted to the Union its western boundary at this point was a meridian running 

due north. There was land between a part of this line and the Missouri 
*82 River. By treaty with the Indians and act * of Congress on the petition 

of Missouri, that State was granted jurisdiction over such land and its 
boundary was extended to the Missouri River. Since that time the river has been 
moving eastward by gradual erosion, and at the place in controversy has passed 
to the east of the original line. The land in question lies to the east of the line 
and the claim of Missouri is that, whatever the change in the river, its jurisdiction 
remains to that line. 

Missouri fortifies its claim by an allegation that the line at the place in 
controversy never was changed. According to the bill, the line as surveyed began 
at a point on the left bank of the Missouri River, opposite the mouth of the 
Kansas or Kaw, for two miles and a half “practically conformed with the left 
bank of the Missouri,” and by the shifting of the stream was in the river when 
the act of Congress was passed, so that there was no land to be added there, and 
the original boundary remained. Kansas denies that the original line conformed 
to the left bank of the river, and says that even if Missouri is right with regard 
to the facts, the result of the change was to make the Missouri River the boundary 
between the States from the north to the point where the Missouri and the 
Kansas meet. 

To decide the case it is necessary to construe the laws by which the boundary 
of Missouri was changed. The first step to that end was a memorial of the 
General Assembly of Missouri to Congress, dated January 15, 1831. The sum of 
it is this. Many inconveniences have arisen from the improvident manner in 
which parts of the boundaries have been designated. When the state govern- 
ment was formed the whole country on the west and north was a wilderness 
and its geography unwritten. The precise position of that part of the line pass- 
ing through the middle of the mouth of the Kansas River, which lies north of 
the Missouri, is unknown, but it is believed to run almost parallel with the course 
of the stream, so as to leave a narrow strip of land varying in breadth from 

fifteen to thirty miles. Great calamities are to be feared from the Indians 
*83 on * the frontier. Therefore it is necessary to interpose, “whenever it is 

possible, some visible boundary and natural barrier between the Indians and 
the whites.” The Missouri River will afford this barrier “by extending the north 
boundary of this State in a straight line westward, until it strikes the Missouri, so 
as to include within this State the small district of country between that line and 
the river.” There is more, but the main point of the memorial is to secure a 
natural barrier between Indians and whites, and, in addition, easier access to 
“the only great road to market.” A few square miles, more or less, of savage 
territory were of no account, but the object was to get the river for a bound. 
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There was a report to the Senate on April 8, 1834, which adopted the fore- 
going reasons, and recommended making the Missouri River “the western bound- 
ary to the mouth of the Kansas River.” Senate Doc. No. 263, 23d Cong. Ist 
Sess. On February 12, 1836, there was a report to the House of Representatives 
on the same subject. It referred to a bill that had been reported, authorizing 
the President to run the boundary line, and mentioned that the bill had been 
amended by directing the line to be run from the mouth of the Kansas River up 
the Missouri River, etc. It stated that the Indian title to the lands in question 
might be extinguished and ought to be, because those lands ought to form part 
of the State of Missouri. As a reason it mentioned that when Missouri was 
admitted into the Union it was expected that other States would be formed on 
the west, in which case the use of the Missouri would have been equally con- 
venient, whether it was the border line or not; since then, however, the Indians 
had been located on the frontier, thus hampering access to the river. As a final 
argument it added that to make the river the boundary would be for the advan- 
tage of both the Indians and the whites. In conclusion, “to carry into effect 
the ultimate object of the resolution,” it reported “A Bill to extend the western 
boundary of the State of Missouri to the Missouri River.” H.R. No. 379, 24th 

Cong. lst Sess. This bill was passed, and became the act of Congress 
*84  *on which this controversy turns. It provides that “when the Indian title 

to all the lands lying between the State of Missouri and the Missouri River 
shall be extinguished, the jurisdiction over said lands shall be hereby ceded to the 
State of Missouri, and the western boundary of said State shall be then extended 
to the Missouri River.” These are the only material words. Act of June 7, 
1836; c. 86, 5'Stat. 34: 

In anticipation of the action of Congress the constitution of Missouri was 
amended as follows: ‘That the boundary of the State be so altered and extended 
as to include all that tract of land lying on the north side of the Missouri River, 
and west of the present boundary of this State, so that the same shall be bounded 
on the south by the middle of the main channel of the Missouri River, and on the 
north by the present northern boundary line of the State, as established by the 
Constitution, when the same is continued in a right line to the west, or to include 
so much of said tract of land as Congress may assent.” Amendment ratified at 
the Session of 1834-5, Article II, § 4. Mo. Rev. Sts. 1856, p. 91. Then, on 
December 16, 1836, the State assented to the act of Congress by “An Act to 
express the assent of the State of Missouri to the extension of the western 
boundary line of the State.’ Laws Ist Sess. 9th Genl. Assembly, p. 28; and, 
on January 17, 1837, a copy was transmitted to Congress by the President. 
Meantime, on September 17, 1836, a treaty was made with the Indians, in which 
they expressed their belief in the advantage of a natural boundary between them 
and the whites and released their claims. Indian Affairs. Laws and Treaties. 
Compiled by Kappler, 1904, p. 468. On March 28, 1837, the President, by procla- 
mation, declared that the Indian title to lands had been extinguished, in pursuance 
of the condition in the act of Congress, and the act went into full effect. 5 Stats. 
802. Appendix No. 1. 

Whatever might be the interpretation of the act taken by itself and applied 
between two long settled communities, we think that the circumstances and the 
history of the steps that led to it show that the object throughout was that 
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*85 expressed * by the memorial ; as we have said, not to gain some square miles 
of wilderness, but to substitute the Missouri River for an ideal line as the 
western boundary of the State, so far as possible, that is from the northern bound- 
ary to the mouth of the Kaw. That this was understood by Missouri to be the 
effect of the act is shown by a succession of statutes declaring the boundaries of 
the river counties in this part. They all adopted the middle of the main channel 
of the river; beginning with the act that organized the county of Platte, approved 
December 31, 1838, Mo. Laws, 1838, pp. 23-25, and going on through the Revised 
Statutes of 1855, p. 459, § 12 (Clay), p. 466 § 33 (Platte), p. 478, § 65 
(Jackson), etc., to 2 Revised Statutes, 1879, ch. 94, §§ 5177, 5198 & 5237. The 
construction is contemporaneous and long continued, and we regard it as clear. 
It is confirmed by the cases of Cooley v. Golden, 52 Mo. App. 229, and St. 
Joseph & G.I. R. Co. v. Devereux, 41 Fed. Rep. 14, both of which cases notice 
that the act extended the boundary to the river, and not merely to the bank. 

It follows upon our interpretation that it is unnecessary to consider the 
evidence as to precisely where the line as surveyed ran from opposite the mouth 
of the Kansas or Kaw. If the understanding both of the United States and 
the State had not been a wholesale adoption of the river as a boundary, without 
any niceties, still, as the cession “to the river” extended to the center of the 
stream, it might be argued that even on Missouri’s evidence there probably 
was a strip ceded at the place in dispute. But from the view that we take such 
refinements are out of place. The act has to be read with reference to extrinsic 
facts because it fixes no limits except by implication. We are of opinion that 
the limit implied is a point in the middle of the Missouri opposite the middle 
of the mouth of the Kaw. 

Decree for the defendant. 


State of Washington v. State of Oregon. 


Supreme Court of the United States, 1909. 
[214 United States, 205.] 


Washington v. Oregon, 211 U. S. 127, reaffirmed on rehearing. 

Although the volume of water and depth of a channel have constantly diminished, if it ail 
results from process of accretion, or, as in this case, probably from jetties constructed 
by governmental authority, that channel still remains the boundary line, the precise line 
of separation being the varying center thereof. 

The settlement of boundaries is generally attended with difficulties and it is wise for ad- 
jacent States to adjust their boundaries by boundary commissions and agreements as 
has been done with the consent of Congress in several instances. 


THE facts, which involve the boundary between the States of Washington 
and Oregon as the same was determined by this court in this action, 211 U. S. 
127, are as stated in the opinion. 
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The State of Washington filed a petition for a rehearing herein, upon the 
following points: 

I. Vhe court erred in finding and holding that the present ship channel at 
the entrance to the Columbia River was the old south channel. 

II. The court erred in finding and holding that the former north channel 
still subsisted to the northward of Sand Island, and that the boundary between 
the States of Washington and Oregon was to the northward of said Sand Island. 

III. The court erred in not finding and holding that the present single chan- 
nel at the entrance to the mouth of the Columbia River was as much the former 
north channel of the entrance to said river as it was the former south channel, 
and in not giving effect as a matter of law to the said combined single channel 
as the boundary between the two States. 

*206 IV. The court erred in finding and holding that the Columbia * River 

inside the entrance was not divided by islands and in finding and holding 
that the testimony failed to show anything calling for consideration in respect to 
the ownership of the said islands. 


Mr. George Turner, Mr. E. C. Macdonald, Mr. W. P. Bell, Attorney General 
of the State of Washington, and Mr. S. H. Piles, for complainant, in support ot 
the petition for rehearing: 

Complainant in its petition for rehearing accepts the decision of this court 
to the effect that the north ship channel of the Columbia River is the channel 
fixed by the act of Congress as the north boundary of the State of Oregon, but 
with all deference, begs leave to present some considerations which make against 
the correctness of that decision, in the hope that the court may see fit to reverse it. 

It is necessary, in discussing the subject, to determine the initial starting 
point of the Oregon line. According to the Oregon enabling act that point 
must be “due west and opposite the middle of the north ship channel of the 
Columbia River.” Does this language mean due west of that channel at a 
point where the channel’s flow crosses a line drawn from Point Adams to Cape 
Disappointment, which is assumed to be the mouth of the river, or does it mean 
due west and opposite that channel at its mouth or sea end? Oregon claims the 
former, and Washington claims the latter. 

The sea end of the north channel in 1851 and 1854 was within three miles 
of the mouth of the Columbia River. See abstract, U. S. Coast Survey Charts, 
1851 and 1854; Record, p. 68. It was then within territorial waters, and if 
that channel was to be employed through any part of its course as a boundary 
between Oregon and the prospective State of Washington to the north, it was 
as important that it be thus employed from its sea to its entrance into the 
river proper, as it was that it be employed inside the entrance. The same local 

territorial jurisdiction, with some unimportant qualifications, would exist 
*207 over it out to the three mile limit as would exist * over it within the river 

banks, and the same policy which would make the channel inside the river 
banks the boundary would require the channel to be continued as the boundary out 
to its sea end. This seems clear. Jowa v. Illinois, 147 U.S. 1, 13, holding that 
the controlling consideration in this matter is that which preserves to each State 
equality in the right of navigation in the river. 

The only permissible construction of the law is, that the line commences 
due west and opposite the middle of the north ship channel at its sea end, and 
that it extends thence easterly to the middle channel of the river inside the mouth 
of the river. Such a line would divide the river mouth almost equally between 
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Oregon and Washington and give each of them, in 1859, an equally good ship 
channel into the river, considerations which it may be presumed would have 
moved Congress. See Chart A, 211 U. S. 133. The designation of such a line 
would also provide an explicable rule for continuing the dividing line up the 
river to Fort Walla Walla. The term, “middle channel,” as used in the law, is 
not materially different in meaning from the term, “mid-channel,” which latter 
term we are told by Mr. Justice Field in Jowa v. Illinois, supra, is used inter- 
changeably in international law with the term “middle of the river,” “middle of 
the main channel, “the deepest channel of the river,” etc. The line we contend 
for, starting from the point we contend for, would not strike or follow any 
channel until it reached the mouth of the river proper, but would cut across the 
middle sands, which is an objection to it; but it is not more objectionable in that 
respect than the line contended for by Oregon, starting from the point it contends 
for, which, likewise, does not follow any channel until it reaches the mouth 
of the river and which cuts across Peacock Spit in order to reach that point. 
Considerations of reason and propriety. addressing themselves to Congress, 
would all move the adoption of a line such as that we now contend for rather 

than on the Oregon line, and we may add that the language of the law as 
*208 actually passed by Congress agrees with that line in * every particular and 

cannot be made to agree with the Oregon line in any particular. 

If the north channel is the channel contemplated by the law as the boundary, 
then the north ship channel inside the river, that is, the channel to the north 
and east of Sand Island, ceased to exist about the year 1881, or sooner; the 
volume of water formerly passing through that channel and constituting it, cut 
a new channel for itself through the middle sands south of Sand Island, and 
this new channel then became in fact, as well as in law, the north channel of the 
river. See Report of Board of Engineers for the Permanent Improvement of 
the Mouth of the Columbia River, October 13, 1882. Record, pp. 23, 24, 28, 29. 
Report of Board of Engineers on Project for Improvement of Mouth of Colum- 
bia River, dated January 24, 1903. Record, pp. 53, 54. 

In the rule of law applicable to such a change in the position of a navigable 
channel constituting a boundary between States, there is no room for the applica- 
tion of the doctrine of avulsion. That doctrine applies only where the entire 
stream seeks a new bed. It has no application to changing channels within the 
original banks of the stream. 

The true rule is that the middle thread of the channel must be followed 
wherever the channel may have shifted within the banks of the stream Nebraska 
v. Iowa, 143 U.S. 359; Iowa v. Illinois, 147 U. S. 1; Missouri v. Nebraska, 196 
U.S. 23; Louisiana v. Mississippi, 202 U.S. 1. It is also the rule of international 
law. See statement of Dr. Twiss, quoted in Jowa v. Illinois, 147 U. S. 1, 9. 

The stretch of river involving all the islands and sands in controversy ex- 
cepting Sand Island, extends from the mouth of the river eastward up to Three 
Tree Point, a distance of approximately twenty-five miles. There are only 
two islands in the entire lot (Desdemona Sands and Snag Island), the remainder 

being entirely submerged and only visible at low tide. 
=209 In determining the controversy as to these islands and sands * up the 
river it will be necessary to take up and construe portions of the act of 
1859 not before considered by this court. 

The language of the act now to be considered is as follows: “Thence 
easterly to and up the middle channel of said river, and where it is divided by 
ie up the middle of the widest channel thereof, to a point near Fort Walla 

alla.” 
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It cannot be supposed that there are three channels extending from the 
mouth of the river to Fort Walla Walla. Therefore the words “middle channel” 
cannot be given their literal meaning. It cannot be supposed that the north 
channel at the mouth of the river extends as far as Fort Walla Walla. There- 
fore, that channel, even if the court adheres to its former decision that that 
channel is the one by which the line enters the mouth of the river, cannot be 
the dividing line east of Sand Island. The meaning of the words “middle chan- 
nel” must be the same as “mid-channel” or the middle of the main navigable 
channel of the river. But the phraseology changes when the law comes to deal 
with stretches of the river which are divided by islands. Then the language is, 
“up the middle of the widest channel thereof.” Even here there must be a chan- 
nel, so that the law does not mean the widest expanse of water between shore 
and island. There must also be islands in the true sense, which means bodies 
of land surrounded by water and above water at all times; so that there is no 
room for the application of the term “widest channel” except where there are 
such islands. 

The middle of the widest channel of the river may well be construed to 
mean the middle of the best channel of the river. Congress would not adopt 
the main navigable channel of the river as the boundary between the two States 
throughout most of its course, and adopt a different rule for stretches of the 
river which are divided by islands. While in the law the term ‘“‘middle channel” 
and ‘“‘widest channel” appear to be used in opposition to each other and to 

mean different things, this opposition would be lessened by the interpola- 
*210 tion of the words “of the” between the words “middle” and ‘“‘channel” * so 

as to make the law read, “up the middle of the channel,” and this is per- 
missible, because it is evidently what the lawmakers meant. 

As to the channel south of Desdemona Sands, shown on Washington exhibit 
“H,” there never has been a time from 1859 down to the present day, when that 
channel has not been the main channel of the river at that point, the channel 
which commerce has followed. Both Jussen and Hegardt, accomplished engi- 
neers, prepared test maps which were accurate reproductions of the several 
maps issued by the Government, commencing with that of 1851, and according 
to those maps, their hydrography, topography, sailing directions, and aids to 
navigation marked thereon, such as beacons and buoys, the main navigable chan- 
nel of the river inside the entrance of the river was now and always had been 
the line in red and marked in green on Washington’s exhibit ‘“H,” ‘Channel line, 
1851.” This line ran to the south of Desdemona Sands. On the question of the 
continuance of the old north channel up along the north bank of the river, both 
of them testified that while there was deep water along the north bank as far 
up as Knappton, it dissipated itself in shoals and shallows immediately above 
that point, and that there never had been a channel, for ocean-going vessels, 
along the north bank above Knappton. And further that the said middle 
channel was not now and had never been of sufficient depth to admit the passage 
of ocean-going vessels and had never been so used. 

With reference to the last stretch of the river, the evidence is that from the 
earliest times until about 1869, the 1859, or Woody Island channel, was the only 
channel used for deep draft ocean-going vessels and that the better channel of 
the present day, was only obtained as the result of extensive dredging. The 
old Woody Island channel is the true boundary between the two States. It was 
so in 1859 and remained so until 1869. The action of the public authorities in 
a ey oe ae cannot be permitted to have the effect of diverting 

y line. Congress could not do that by enactment, * and what 
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Congress cannot do directly a mere engineer officer cannot do indirectly. If 
this position be sound, then Snag Island is on the Washington side of the line 
and belongs to Washington. The same thing is true of most of the submerged 
sands in controversy, although their location is not sufficiently fixed by the evi- 
dence, with reference to the line, to enable us to identify them accurately. How- 
ever, that does not seem material at this time. If the rehearing be granted and 
Washington’s contention as to the true line be then established, the practice is 
that this court, on proper application, will order a survey to identify and fix, with 
reference to the line, all disputed points. 


Mr. A. M. Crawford, Attorney General of the State of Oregon, Mr. J. H. 
Van Winkle, Mr. Harrison Allen, Mr. C. W. Fulton and Mr. A. M. Smith, for 
defendant contra the petition for rehearing: 

Petitioner contends that “when the north channel has been closed and the 
waters diverted elsewhere, one or two results follow as a matter of law. The 
waters which flowed through that channel, which created and constituted it, 
must be followed wherever they may have been diverted within the banks of 
the river, and still must be treated as the north ship channel; or the north ship 
channel must be treated as having ceased to exist, and on the doctrine of avulsion, 
the boundary between Oregon and Washington must be established on the line 
which. that channel followed in 1859.” 

In the case at bar, Congress, in the Oregon enabling act, 1859, fixed the 
boundary between the States, parties to this suit, at the point in controversy, in 
the middle of the north ship channel. The United States and the State of Oregon 
were the only sovereignties having any interest in the matter at that date, and 
the said act of Congress is just as binding on States formed out of territory 
then owned by the Federal Government, as the agreement between Kentucky 

and Missouri. Construed in Missouri v. Kentucky, 11 Wall. 395. In 
*212 *that case this court held that if the river had subsequently turned its 
course, the status of the parties was not altered by it, for the channel which 
the river abandoned remained the boundary between the States and the island in 
controversy did not, in consequence of this action of the water, change its owner. 

Again in the case at bar the testimony shows beyond question that Sand 
Island was in the territorial limits of Oregon when the State was admitted 
into the Union. Washington not only is bound by the Oregon enabling act of 
1859, but by her legal representatives, and agents, she agreed that the boundary 
at the point in dispute was in the north channel, and that such agreement was 
ratified by the vote of the people in adopting her constitution. This being so, 
if the north ship channel had, as petitioner contends, so shoaled in 1889, that 
ocean-going vessels could neither enter nor depart from the river through it, 
then Washington practically agreed to the boundary being north of Sand Island, 
after the north channel had ceased to be a ship channel as far as large ships, 
or even those of moderate size, are concerned. 

While in early times it may be doubtful whether Sand Island was above 
high water at all seasons of the year, it cannot be questioned that it has been 
almost continually occupied by people actually living thereon for some time prior 
to the admission of Washington to the present time. 

The construction of a jetty changing the course of a channel should not 
change the boundary between States, and take an island out of one sovereignty 
and place it in another, when the natural washing away of the banks of a stream 
will not have that effect. See Base v. Russell, 86 Missouri, 209; Nebraska v. 
Towa, 143 U. S. 359. 
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Relative to the second proposition in the petition for rehearing, there are 
no islands shown to exist in or near the north channel of the Columbia River, 
after Sand Island is passed, within that portion of the river involved in this 

controversy. ‘There are sand bars in or near the south channel, and a few 
*213 in * or near the north channel, partially bare at low water, but nothing 
coming within the definition of an island as the term is usually understood. 

In discussing the meaning of the clause of that portion of § 1 of the Oregon 
enabling act, defining the boundary, reading as follows: “Thence easterly, to 
and up the middle channel of said river, and, where it is divided by islands up 
the middle of the widest channel thereof,” etc., petitioner evidently attempts 
to show that the widest channel is south of Sand Island, on the theory that 
the act means the widest deep water, but such is not the true construction of 
the language employed. If the line starts as the decision herein holds, in the 
north channel, then it remains there, in the middle of said channel until we arrive 
at some point where the same is divided by islands, then up the widest channel, 
even if up the widest deep channel as petitioner urges, it does not bring its case 
within the rule it invokes. South of Sand Island, the ruling depth is not to 
exceed fourteen or fifteen feet, while north it is much more, and the width 
several times greater. 

Petitioner insists that the court misconceived the facts, but does not con- 
trovert the propositions of law announced by the court in its opinion herein. 
The physical facts relative to Sand Island, heretofore referred to, render impos- 
sible the application of any other rule than that of the Kentucky-Missouri case, 
and the facts relative to Snag Island, its location, the main ship channel always 
having been near the north shore, the same being the north ship channel, called 
for in the enabling act of Oregon, and the constitution of Washington, and it 
being the widest channel as well as the north ship channel, and the further fact 
that since long prior to the admission of Washington, no attempt has been made 
to use the so-called Woody Island channel, but that the same was abandoned ia 
1881 or 1882, and that large vessels never used the same, considered with the 
history and surrounding circumstances preclude all suggestion of a misconception 
of the facts by the court, and no rehearing should be granted. 


*214 * Mr. Justice BREWER delivered the opinion of the court. 


This case was decided on November 16, 1908, substantially in favor of the 
State of Oregon. 211 U.S. 127. On February 17 of this year a petition for 
rehearing was presented by the State of Washington. On examination of that. 
petition we entered an order directing that the parties have leave to file briefs 
upon the questions. They have done so, and we have reéxamined the case with 
great care. 

There are practically two matters presented; one, whether the boundary 
near the mouth of the Columbia River was and is the channel north of Sand 
Island. We held that it was, and with that conclusion we are still satisfied. 
It is unnecessary to restate the reasons therefor. We may, however, refer to 
Missouri v. Kentucky, 11 Wall. 395, as much in point. That was a controversy 
between those two States as to the title of Wolf Island. The treaty between 
France, Spain and England in February, 1763, stipulated that the middle of the 
Mississippi should be the boundary between the British and French territories 
on the continent of North America. This was recognized by the treaty of peace 
with Great Britain in 1783, and different treaties since then. The boundaries of 
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Missouri when she was admitted into the Union as a State in 1820 were fixed 
on this basis. Kentucky had succeeded in 1792 to the right and possession of 
Virginia, which, by virtue of the treaties referred to, extended to the middle 
of the bed of the Mississippi. The main channel of the Mississippi had been 
up to at least 1820 west of the island. There was testimony that since then it 
had changed to the east side. Nevertheless the court held that the island 
remained still a part of Kentucky, saying (p. 401): 

“It follows, therefore, that if Wolf Island in 1763, or in 1820, or at any 
intermediate period between these dates, was east of this line, the jurisdiction of 
Kentucky rightfully attached to it. If the river has subsequently turned its 

course, and now runs east of the island, the status of the parties to this 
*215 controversy is not altered by it, for the channel which the * river aban- 

doned remains, as before, the boundary between the States and the island 
does not, in consequence of this action of the water, change its owner.” 

So whatever changes have come in the north channel, and although the 
volume of water and the depth of that channel have been constantly diminishing, 
yet, as all resulted from processes of accretion, or, perhaps, also of late years 
from the jetties constructed by Congress at the mouth of the river, the boundary 
is still that channel, the precise line of separation being the varying center of that 
channel. Jeffries v. East Omaha Land Co., 134 U. S. 178; Nebraska vy. Iowa, 
143 U. S. 359; Iowa v. Illinois, 147 U. S. 1; Missouri v. Nebraska, 196 U. S. 23; 
Louisiana v. Mississippi, 202 U.S. 1. 

The other question arises in this way. The act admitting Oregon, after 
naming as the commencement of the boundary “a point due west and opposite 
the middle of the north ship channel of the Columbia River,” adds “thence 
easterly, to and up the middle channel of said river, and, where it is divided by 
islands, up the middle of the widest channel thereof to a point near Fort Walla 
Walla.” With reference to this we said: “The testimony fails to show any- 
thing calling for consideration in respect to the last clause in the quotation from 
the boundary of Oregon. The channel is not divided by islands.” Now, it is 
alleged that there is set forth in the bill of complaint and admitted in the answer 
that a controversy has arisen as to the boundary lines, and that both of said 
States claim and assume to exercise jurisdiction over numerous islands and 
sands in said Columbia River, sixteen of which are enumerated by name. 

While sixteen islands and sands are mentioned, yet in the brief filed by the 
plaintiff on the application for a rehearing it is stated that, outside of Sand Island, 
the title to which is, as shown in the former opinion settled by the decision of the 
first question, only two, Desdemona Sands and Snag Island, can be called islands, 
the remainder being entirely submerged and only visible at low tide. These two, 

therefore, are all that can come within the definition in the boundary. 
*216 * That speaks of “the middle channel of said river,” and counsel con- 

tend that there is no pretense of three channels, and therefore the language 
should properly be construed as the middle of the main channel of said river, and 
we are inclined to think that that is the true construction. But it must be remem- 
bered that the boundary in the first instance passes around the north of Sand 
Island, in what was known as the north channel, and it does not strike any channel 
which deserves to be called the main channel until it has passed to the eastward of 
Sand Island. While the testimony is not satisfactory as to the point, at the time 
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of the admission of the State of Oregon, at which this north channel, after 
passing Sand Island, touched any other channel, we are of the opinion that 
it must have been at a point east and north of Desdemona Sands. Of course, 
in considering this matter we assume that the contention of the State of Wash- 
ington is correct, that Desdemona Sands could have then properly been termed 
an island. 

With reference to Snag Island, the question is a difficult one. We agree 
with counsel that the term “widest channel” does not mean the broadest expanse 
of water. There must be in the first instance a channel—that is, a flow of 
water deep enough to be used and in fact used by vessels in passing up and down 
the river; but it does not mean the deepest channel but simply the widest expanse 
of water which can reasonably be called a channel. Now, close to Snag Island 
there appear several channels, the principal ones being Woody Island channel 
and Cordell channel, both used at different times by vessels navigating the river. 
The Cordell channel runs to the north of Snag Island, the Woody channel to 
the south, while the boundary claimed by the State of Oregon runs in a channel 
far to the north of both Woody Island and Cordell channels. 

Further, it appears that in December, 1877, the State of Oregon conveyed 
Snag Island, in consideration of the sum of $143.75, to J. W. and V. Cook. 

While of course this is not conclusive, yet taken in connection with the fact 
*217 that the * State of Washington has never attempted to interfere with the 

jurisdiction of the State of Oregon over Snag Island, and the doubt that 
hangs about the position and depth and width of the various channels in the 
vicinity at the time of the admission of the State of Oregon, we hold that that 
island is within its territorial limits. 

It must be borne in mind that an inquiry of this kind is attended with much 
difficulty. Here is a river of great width, three miles or so at certain places, 
whose bed is largely of sand, and whose channels have been naturally affected 
by the flow of the water, and also of late years by the jetties constructed by the 
Government in order to facilitate navigation. Congress, evidently recognizing 
the difficulty which attended the location of the exact boundaries, provided that 
the States of Washington and Oregon should have concurrent “jurisdiction in 
civil and criminal cases upon the Columbia River.” Yet this provision does not 
determine the boundaries between the two States, and has proved insufficient 
to settle the disputes between them as to things done upon the Columbia River. 
Nielsen v. Oregon, 212 U. S. 315. 

We may be pardoned if, in closing this opinion, we refer to the following: 


“Joint Resolution to enable the States of Mississippi and Arkansas to agree 
upon a boundary line and to determine the jurisdiction of crimes committed 
on the Mississippi River and adjacent territory. 

‘Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the consent of the Congress of the 
United States is hereby given to the States of Mississippi and Arkansas to enter 
into such agreement or compact as they may deem desirable or necessary, not 
in conflict with the Constitution of the United States, or any law thereof, to fix 
the boundary line between said States, where the Mississippi River now, or 
formerly, formed the said boundary line and to cede respectively each to the 
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*218 other such * tracts or parcels of the territory of each State as may have 

become separated from the main body thereof by changes in the course or 
channel of the Mississippi River and also to adjudge and settle the jurisdiction to 
be exercised by said States, respectively, over offenses arising out of the violation 
of the laws of said States upon the waters of the Mississippi River. 

“Approved January 6, 1909.” 

Similar ones have passed Congress in reference to the boundaries between 
Mississippi and Louisiana and Tennessee and Arkansas. We submit to the 
States of Washington and Oregon whether it will not be wise for them to pursue 
the same course, and, with the consent of Congress, through the aid of commis- 
sioners, adjust, as far as possible, the present appropriate boundaries between 
the two States and their respective jurisdiction. 

The petition for rehearing is 

Demned. 


State of Maryland v. State of West Virginia. 
Supreme Court of the United States, 1910. 
[217 United States, 1.] 


The record in this case sustains the proposition that for many years the people of Maryland, 
Virginia and West Virginia, have accepted as the boundary between Maryland and West 
Virginia the line known as the Deakins line, and have consistently adhered to the 
Fairfax Stone as the starting point of such line, and that none of the steps taken to 
delimitate the boundary since such line was run in 1788 have been effectual, or such 
as to disturb the continued possession of people claiming rights up to such Deakins 
line on the Virginia and West Virginia side. 

Whether long continued possession by a State of territory has ripened into sovereignty 
thereover which should be recognized by other States depends upon the facts in 
individual cases as they arise. 

Where possession of territory has been undisturbed for many years a prescriptive right 
arises which is equally binding under the principles of justice on States and individuals. 

Even if a meridian boundary line is not astronomically correct, it should not be overthrowa 
after it has been recognized for many years and become the basis for public and 

private rights of property. 

*2 The decree in this case should provide for the appointment of commissioners * to run 

and permanently mark, as the boundary line between Maryland and West Virginia, the 
old Deakins line, beginning at a point where the north and south line from the Fairfax 
Stone crosses the Potomac River and running thence northerly along said line to the 
Pennsylvania border. 

West Virginia is not entitled to the Potomac River to the north bank thereof. Morris 
v. United States, 174 U. S. 196. 

Boundary disputes between States should be adjusted according to the facts in the case 
by the applicable principles of law and equity, and in such manner as will least disturb 
private rights and titles regarded as settled by the people most affected; and it should 
be the manifest duty of the lawmaking bodies of adjoining States to confirm such 
private rights in accordance with such principles. 
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Tue facts, which involve that portion of the boundary line between the two 
States lying between Garrett County, Maryland, and Preston County, West Vir- 
ginia, are stated in the opinion. 


Mr. Isaac Lobe Straus, Attorney General of the State of Maryland, and 
Mr. Edward H. Sincell, with whom Mr. William L. Rawls was on the brief, for 
the plaintiff: 

The charter of Maryland gave to the Lord Proprietary an absolute right 
of soil in and to all the territory comprehended within its specified boundaries. 
Cunningham v. Browning, 1 Bland Ch. Rep. 305; Cassell v. Carroll, 2 Bland Ch. 
Rep. 127; Baltimore v. McKim, 3 Bland Ch. Rep. 455; Briscoe v. State, 68 Mary- 
land, 294; Wharton v. Wise, 153 U. S..155; Morris v. United States, 174 U.S. 
196. 

The State of Maryland at and by the Revolution acquired all the territorial 
rights vested in the Proprietary before the Revolution. Cases supra; Ringgold 
v. Malott, 1 H. & J. 299; Howard v. Moale, 2 H. & J. 249; Matthews v. Ward, 
10 G. & J. 443; Smith v. Deveemon, 30 Maryland, 374; United States v. Morris, 
23 Wash. Law Rep. 759. 

The State of Maryland stands upon the calls in the charter to Lord Baltimore 
as paramount, controlling and final in delimiting and fixing her western and 

southern boundaries. 
eo, * The construction of this grant of territory in the charter of Maryland 

has been judicially settled. The courts and all other authorities have again 
and again declared that the charter defines the western and southern boundaries 
of the former province and present State of Maryland as having a common ter- 
minus at the first fountain of the Potomac River—that is to say, that the western 
boundary is the meridian running from the Pennsylvania line due south to the 
first fountain of the Potomac River, and that the southwestern and southern 
boundary begins at the said first fountain on the farther or southern bank or shore, 
and from that point runs along said farther or southern shore or bank of the 
river to its mouth—the southern shore or bank of the river, from its source to its 
mouth, being the boundary in Maryland on its southern and southwestern sides, 
and the whole of the river and its bed, from its source to its mouth, being within 
the boundaries of the State. 

Every court, every jurist and every author who has ever mentioned the 
subject at all, unite, concur and agree in this construction and view of the bound- 
aries called for by the charter, and not a single dissent from this construction 
can be found anywhere except the claim put forth for the first time in this case 
that the western boundary of Maryland does not run to the western source or 
first fountain of the Potomac, but is located on the main body of the stream, 
two miles (10,321.1 feet) eastward from its most western spring or source, and 
almost a mile (4,020 feet) distant from the spring which the defendant contends 
is the first spring called for by the charter. 

The State of Maryland submits that it has always been understood and de- 
clared, never denied or doubted and repeatedly and uniformly adjudicated that 
the southern and southwestern boundaries of Maryland extend along the southern 
shore of the Potomac River from its mouth throughout its whole extent to its 

first fountain or source. In other words, the meridian which the charter 
*A calls for as its western * boundary, which is located at the first fountain of 
the river, runs from the Pennsylvania line to the first fountain of the river 
and that, accordingly, the southwestern and the southern boundaries of the State 
extend from the point of the meridian at its first fountain upon the southern bank 
of the stream at its first fountain all the way to the mouth of the stream at the 
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Chesapeake Bay. Every court and every other authority which has had occa- 
sion to consider this subject has so construed this charter. And this is the only 
construction which is consonant with the manifest intention of the grant and 
with the rule of interpreting such grants as laid down by the foremost publicists 
and jurists. Cases supra and Chapman v. Hoskins, 2 Md. Chance. 485; Alexandria 
Canal Co. v. District of Columbia, 9 Wash. Law Rep. 456; 1 Story’s Comm., 
§ 103; O’Neal v. Virginia Bridge Co., 18 Maryland, 1, 16, and see Mr. Alvey’s 
argument in Doddridge v. Thompson, 9 Wheat. 469; Howard v. Ingersoll, 13 
How. 416, 424, 425; Vattel’s Law of Nations, bk. 1, ch. 22, par. 5; 1 Bancroft’s 
Hist. of U. S., ch. 7, 241; McMahon’s Hist. of Maryland, 49, 51, 69; McSherry’s 
‘Hist. of Maryland; Prof. Wm. H. Browne’s “Maryland: The History of a 
Palatinate,” 18; 1 Scharf’s Hist. of Maryland, 409; United States v. Texas, 162 
U. S. 1; Uhl v. Reynolds, 23 Ky. Law Rep. 759; 30 Am. and Eng. Ency. of 
Law, title “Waters and Watercourses,” sub-title “Source,” 351; Gould on Waters, 
§ 41; Wright v. Brown, 1 Simon and St. 203; 2 Farnham on Waters and Water- 
courses, § 501, p. 1656. 

In Professor Steiner’s “Institutions and Civil Government of Maryland” 
(Ginn & Co., 1899), p. 2, the southern and western boundaries of Maryland 
are described as from the mouth of the Potomac, “along the south bank of that 
river to the source of its north branch; on the west the meridian of the source.”’ 

Where a watercourse has its source in a spring, such source is itself a part 

of the watercourse. 30 Am. and Eng. Ency. of Law, title ‘““Waters and 
=) Watercourses,” sub-title * “Source,” pp. 351, 352; Dudden v. Guardians of 

the Poor, 1 H. & N. 627; Tate v. Parrish, 7 T. B. Mon. (Ky.) 325; Colrick 
v. Swinburne, 105 N. Y. 503; Fleming v. Davis, 37 Texas, 173; Arnold v. Foot, 
12 Wend. 330; Evans v. Merriweather, 3 Scammon (Ill.), 495. 

Where a natural monument is called for on a description of the boundaries 
of land, the identification of land, the identification of the object intended by the 
description is to be determined by a fair and reasonable construction of the whole 
instrument, regard being had in all cases to the true intent of the parties as 
expressed therein. 5 Cyc., “Boundaries,” 869; Horne v. Smith, 159 U. S. 40; 
Reynolds v. McArthur, 2 Pet. 417; Handley’s Lessee v. Anthony, 5 Wheat. 377; 
Meredith v. Pielert, 9 Wheat. 573; 8 Century Digest, title ““Boundaries,” 43. 

The court must place itself as nearly as possible in the situation of the con- 
tracting parties at the time the deed was made in order to ascertain their intent. 
4 Am. and Eng. Ency. of Law, title “Boundaries,” 796. 

The State of Maryland stands upon the calls in her charter to Lord Baltimore 
as paramount, controlling and final in delimiting and fixing her western and 
southern boundaries. 

“Fairfax Stone” does not stand at the first fountain of the Potomac River. 

This was unequivocally approved in Morris v. United States, 174 U.S. 225. 

The location of the Fairfax Stone as the first fountain of the Potomac 
River is against the plain provisions of the charter to Lord Baltimore, and defeats 
its calls for the western and southern boundaries of Maryland. 

Potomac Spring is the first fountain of the Potomac River. The first foun- 
tain of a stream is the point or source in which the water first comes to the 
surface. Cases supra and Colrick v. Swinburne, 105 N. Y. 503. 

It is absolutely undisputed in this case, that Potomac Spring is the point 

at which the water first comes to the surface and begins to flow in a regular 
76 channel, and that * Potomac Spring rises farthest to the northwest of all 
the waters of Potomac River. 

Every physical, geographical and topographical feature of the region sur- 
rounding the head-waters of the Potomac River unmistakably and unquestion- 


1622 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


ably stamp Potomac Spring as the first fountain of the Potomac River, and a 
meridian line run through that spring fully and precisely satisfies and strictly 
conforms to every call for the initial point in the western and southern boundaries 
of Maryland contained in its charter. 

Potomac River heading at Potomac Spring at once assumes a definite south- 
east course—the prevailing course of the river—with regular banks, while Fairfax 
Run runs directly opposite the course of the river, first flows nearly due west, 
thence northwest and thence northeast and east to the point of its confluence with 
the main body of the river shown at Station 31 on the plat. 

Potomac Spring is perennial in its flow, while the springs in the vicinity 
of Fairfax Stone are only wet-weather springs, and have often been found 
entirely dry. 

The waters from Potomac Spring emanate and flow from the Atlantic Water- 
shed and from a point within only 300 feet of the summit of Backbone Mountain, 
which is the acknowledged watershed of the Appalachian Range, separating the 
waters which flow into the Atlantic from those that flow into the Mississippi and 
the Gulf of Mexico. Fairfax Stone stands upon a foothill of the Backbone 
Mountain and at a much lower elevation than Potomac Spring. Potomac Spring 
issues out of the east side of Backbone Mountain at a point 277.3 feet from the 
top of the mountain at an elevation of 3,365 feet, one of the very highest points 
on the Atlantic Watershed in Maryland and West Virginia. 

Potomac Spring, by the undisputed testimony as ascertained by actual survey, 
is the westernmost source of the Potomac River, and a meridian drawn through 

it immediately across the crest of Backbone Mountain on the Atlantic 
*7. * Watershed, at a point only 301.1 feet north of said spring, and thus 
leaves to the east of it all the waters of the Potomac River. 

Potomac Spring as the initial point of the first fountain of the Potomac 
River at once gratifies the call in the charter of Maryland for both its western 
and southern boundaries. 

Maryland is still entitled to the calls in her charter for the first fountain of 
the Potomac River and the meridian therefrom to the north, and no reason is 
eat by this record why this court should declare that she has forfeited this 
right. 

The decree in this case will determine where the western boundary of Mary- 
land is and will settle its location as by original right in the place decreed. 
Rhode Island v. Massachusetts, 12 Pet. 657. 

The only “line” the defendant has attempted to set up as a boundary be- 
tween the two States, and the one which, in her answer she maintains is the 
true boundary between the States, is the so-called Deakins “line,” but these 
contentions are absolutely without foundation in fact, and her whole and entire 
position upon this question is predicated upon an absolutely baseless assumption 
of what Francis Deakins did, and an erroneous conception of the authority 
under which he acted at the time of laying out the military lots for the State 
of Maryland. The State of Maryland denies that the Deakins line is a true 
north line, and that the same was ever located as a true north line, and that 
the same was ever located from the Fairfax Stone, and that the same is even 
a continuous line between any termini, and that there is any evidence in this 
cause to show these alleged facts or any of them. The Deakins line, as a 
boundary line, is a mere myth, and in point of fact never did exist even as a 
continuous line between its north and south ends, and far less as a boundary 
line marking the western boundary of the State of Maryland. 

The Deakins line never was authorized or recognized by the State of Mary- 
land as a boundary, and there is absolutely no proof in this case tending 
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73 to show that Francis Deakins laid * out said line. The State has always 
expressly denied that it was a boundary. 

See resolutions passed by the First Constitutional Convention of Maryland 
in 1776, immediately after the recognition of the territorial rights of Maryland 
by the State of Virginia, through its representatives in its convention, and also 
see Act of Maryland, 1788, ch. 44, § 15. 

Deakins neither mentioned nor suggested any such thing as a boundary of 
the State from one end of his report to the other. 

None of the military lots in the western tier thereof depend upon or hang 
from the said Deakins line or any other line having any relation to the said 
Deakins line for their location. 

Upon no hypothesis whatever can the Monroe line be regarded as making 
out or retracing or constituting in itself as an original location any boundary 
between Maryland and West Virginia; and it is nothing but a line of reference 
without any significance in this case. 

The Potomac Meridian, located by the State of Maryland, with its initial 
point at Potomac Spring, the most western source of the Potomac River, and 
running thence north to Mason and Dixon’s line as shown upon the plats of the 
plaintiff, stands as the only line located in this case by either party as a boundary 
between Maryland and West Virginia which is before the court and upon which 
as the case stands a decree can be rendered. 

This case presents for final determination by this court a dispute which 
admittedly has been open and pending for more than a century and which during 
that period has been the subject of continuous discussion and controversy be- 
tween the sovereign parties to this suit. 

Maryland has presented her claim plainly and definitely upon her plats, 
shown by the result of actual survey upon the ground, and precisely indicating 

the boundary for which she contends as lawfully hers. 
*9 * On the other hand, West Virginia fails to set up any counter location 
illustrative of her contention. 

In view of the very great importance of this matter to both parties, we sub- 
mit the inquiry to this tribunal, whether the strongest presumption ought not to 
obtain in favor of the clear and definite location which Maryland has made? 

There has been no acquiescence upon the part of Maryland in the occupa- 
tion or possession by West Virginia of any part of the territory embraced in 
the charter of Lord Baltimore in dispute in this case. 

A State cannot be deprived of its territory by mere lapse of time or by mere 
occupancy, when all the while such State has challenged and denied the right 
of the invading party and repeatedly and persistently declared her own rights 
and when the right of such invasion and occupancy is universally regarded and 
again and again asserted to be an open, unsettled and pending question. Cer- 
tainly down to 1859 Virginia recognized that the dispute was still pending and 
that the rights of both parties were the subject of negotiation and settlement. 
The Michler line was then run for the purpose of bringing the matter to a final 
determination. The failure of Virginia to ratify the work of Lieutenant Michler 
and establish the line run by him as the boundary between the two States left 
the controversy as it before stood and remitted Maryland to her charter rights. 

There was no legal ratification by the act of 1860 or acquiescence by Mary- 
land in any settlement or boundary. Doddridge v. Thompson, 9 Wheat. 476, 479; 
and see act of Congress of March, 1804; Reynolds v. M’ Arthur, 2 Pet. 417; Acts 
of West Virginia of 1868, ch. 175, and of May 3, 1887. 

It was only three years after that act was passed that this suit was instituted 
in this court by the Honorable William Pinkney Whyte, then Attorney General 
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of Maryland. In no instance has this court held that the doctrine of acquiescence 

can be invoked or applied where the boundary between the two States has 
*10 all the time before the filing of suit in this court * been recognized by both 

of the States concerned as unsettled and subject to future determination, 
and pending between two States, and is so mutually regarded and acknowledged 
by them, and neither can be held to have abandoned her rights to the other, nor 
to have acquiesced in the claims of the other, nor to have either lost or acquired 
title by acquiescence or prescription, which, according to every writer on public 
and international law, is founded upon a presumed abandonment of right, and 
cannot arise where presumption of abandonment is rebutted and negatived by 
open and express declarations to the contrary. Vattel, Chitty’s ed., bk. II, ch. 11, 
par. 139; Marten’s Law of Nations, bk. II, ch. iii, § 1, title “Law of Nature and 
Nations,” in law bk. IV, ch. 12, § 4; 22 Cyc. sub-title “Prescription,” 1728; Op- 
penheim, Int. Law, V. I, § 243; Heimburger, p. 151; 1 Moore’s Int. Law Dig., 
§ 107, p. 466. 

The claim of adverse possession cannot prevail, as upon the face of the 
record itself, as made up by defendant, there is a clear recognition of the right 
of the plaintiff to grant title, and through its grantees and those claiming under 
them, to hold possession of land west of such a line or lines. Adverse possession, 
in order to be effectual, must be exclusive. Beatty v. Mason, 30 Maryland, 409; 
Armstrong v. Risteau, 5 Maryland, 256; Baker v. Swan, 32 Maryland, 355, and 
cases cited on p. 359; Robinson v. Minor, 10 How. 643; Pool v. Fleeger, 11 Pet. 
210; Henderson v. Poindexter, 12 Wheat. 530; 5 Cyc. title “Boundaries,” p. 930. 

The land between Fairfax and Potomac meridians is one entire and in- 
divisible. If the patentee of a tract and those claiming under him can refer 
their holding and possession to the title derived from the State of Maryland, an 
unassailable case of mixed possession will be made out, and when two are in 
mixed possession of the same tract of land, the law considers him having the 
title as in possession to the extent of his rights. Cheney v. Ringgold, 2 H. & J. 

84; Lowell v. Stephens, 2 McCrary, 311; so where there is joint possession 
*11 by the legal * owner and claimant by possession at any time within the 

statutory period, the running of the statute will be arrested. Henderson 
v. Griffin, 5 Pet. 151; Hall v. Powell, 4 S. & R. 456; Barr v. Gratz’s Heirs, 4 
Wheat. 223; Deputron v. Young, 134 U. S. 225; Hunnicutt v. Peyter, 102 U. S. 
S30: 

The State of Maryland claims that it has been established: 

I. That the true construction of the grant of territory of the Maryland 
charter, as declared by all the authorities who have discussed it, calls for a 
meridian line running from the southern boundary of Pennsylvania to the first 
fountain or source of the Potomac River as the western boundary of Maryland; 
and for a line extending from said first fountain or source along the southern 
shore or bank of the Potomac River to the mouth thereof as the southwestern 
and southern boundary of the State. 

Il. That to adopt the Fairfax Stone as marking the source or first fountain 
of the Potomac River would defeat the calls of the charter for the boundaries 
above mentioned. 

III. That the North Fork of the Potomac River is clearly marked by irre- 
sistible evidence as the main stream of the Potomac River, and that the Potomac 
oPun: being the source of the said North Fork, is the first fountain of Potomac 

iver. 

IV. That, therefore, the western, southwestern and southern boundaries are 
properly ascertained by a meridian running from the Pennsylvania line to the 
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Potomac Spring, and thence by a line along the southern bank of the stream or 
river flowing from said spring, to the mouth of said river. 

V. That the controversy between Maryland and West Virginia as to the 
western and southwestern boundaries of the former having always been and 
being still an open, unsettled and pending question, the rights of Maryland to 
the boundaries called for by her charter, as above set forth, have not been for- 
feited or surrendered by her, and that this Honorable Court ought not to deprive 
her of them. 

VI. That with respect to the tract in dispute between the two States 

*12 growing out of the unsettled boundary line, Maryland * has made such 

grants and patents of extensive lands within said tract, and has so been 

in possession of parts of said tract as to bar and defeat all possible pretensions 

upon the part of West Virginia to an adverse possession of said tract so in dis- 

ute. 

VII. That the equity and justice of this case, reinforcing the law of it, 

sustain the claims of the State of Maryland. 


Mr. George E. Price, with whom Mr. Wm. G. Conley, Attorney General 
of the State of West Virginia, was on the brief, for the defendant: 

The record in this case shows: 

First: That the boundaries of Maryland are to be ascertained from the 
language of the Baltimore charter as applied to the conditions then existing 
and to the topography of the country afterwards ascertained, and by the interpre- 
tation given to it by the King in Council, and subsequent acts of both parties. 

Second: That the charter calls for running from the Delaware Bay in a 
right line in the fortieth degree of north latitude to the true meridian or [of] the 
first source or fountain of the Potomac River, thence “tending downward toward 
the South to the farther bank of said river and following it to where it faces the 
Western and Southern coast as far as to a certain place called Sinquak, situate 
near the mouth of the same River, where it discharges itself in the forenamed 
Bay of Chessopeak.” 

Third: That as an original proposition, judging from the course of the 
river, the topography of the country and the size of the branches, the North 
Branch is the main Potomac River, and at the head of that branch is to be found 
the first source or fountain of the Potomac. 

Fourth: That judging from the topography, the size of the branches and all 
the circumstances, the spring heads at which the Fairfax Stone was planted, 

are the first source and fountain of the river, and that if the first source 
*13 or fountain * were to be located.and established according to present condi- 

tions, these springs could be selected with more reason than any other 
point. 

Fifth: That the question as to the first source or fountain of the Potomac 
River was fully investigated and judicially determined by the only competent 
tribunal authorized to determine it, as early as 1746, in the controversy between 
Lord Fairfax and the Colony of Virginia, and the Fairfax Stone was planted in 
accordance with that determination, at the first fountain or source of the 
Potomac. 

Sixth: That Lord Baltimore had notice of and was bound by and fully 
acquiesced in that decision, and the matter, therefore, is res adjudicata as to him 
and the State of Maryland. 

Seventh: That the Colony of Virginia asserted and held jurisdiction of all 
the territory south and west of the head spring of the North Branch of the 
Potomac at the Fairfax Stone from the date of the decision in 1746 until after 
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the Revolution, and that the States of Virginia and West Virginia have held 
said territory and exercised governmental jurisdiction over it continuously and 
exclusively to the present time. 

Eighth: That Lord Baltimore declined to take any steps to reopen the ques- 
tion after the decision in 1746, and that after the Revolution, although the State 
of Maryland has from time to time asserted a claim to go to the head spring of 
the South Branch of the Potomac, up to 1852, yet in that year and after that 
time she abandoned this claim, and has acquiesced in the claim of Virginia and 
West Virginia that the Fairfax Stone is at the first source or fountain of the 
Potomac, and that her western boundary line should begin at that point. 

Ninth: That the belated attempt in this suit to fix the head spring of the 
North Branch at a point west of the Fairfax Stone is a creation of Mr. W. 
McCulloch Brown, the surveyor appointed in this cause, and is not maintainable 

upon any principle of law or equity; that whilst the spring head at 
*14  *which Mr. Brown located the point for running the Brown-Potomac 

meridian is farther west than the spring head where the Fairfax Stone is 
located and is on somewhat higher ground, yet the branch of the stream running 
from that spring is not as long nor as large—certainly no larger, than the one 
running from the Fairfax Stone, and that at the point where these prongs branch 
off, the stream running to the Fairfax Stone is the straighter stream and has all 
the appearance of being the main river. 

Tenth: That no claim has ever heretofore been made that this Brown- 
Potomac spring is the first fountain of the Potomac. No line has ever been run 
from it, and the territory one and a quarter miles wide and thirty-six miles in 
length, lying between the meridian run from this spring and that run from the 
Fairfax Stone is completely covered by Virginia patents settled by Virginia 
citizens, occupied by hundreds of farms and some villages, all of whom have, 
from the earliest times, adhered to the States of Virginia and West Virginia, 
and that Maryland has never exercised or attempted to exercise any governmental 
jurisdiction of any kind over it. 

Eleventh: That prior to 1789, whilst at first there was some confusion in 
the issuing of patents for lands in that locality by the States of Virginia and 
Maryland, Virginia, in some instances, granting lands east of the due north 
line run from the Fairfax Stone, and Maryland granting some lands west of that 
line, yet, even before that date, a line had been run north from the Fairfax 
Stone and quite a number of Virginia patents had been granted as bordering 
upon that line, showing the claim of Virginia to go to that line as her boundary. 
And that Maryland had also Ue several patents calling for that line as the 
boundary line. 

Twelfth: In 1789, under the authority of the State of Maryland to lay out 
all of her western lands as bounty lands, Francis Deakins ran what he intended, 

and evidently believed, to be ‘a due north line from the Fairfax Stone, and 
*15 laid out the military lots up to‘and east of it, so far as the * lands had not 

previously been granted by the State of Maryland; that this line, so estab- 
lished was recognized and acquiesced in by both States from that time in 1789 
until 1859, Maryland never having madesa survey for any land west of the Dea- 
kins line between 1789 and 1859, but having made several grants that called for 
that line and Virginia having covered al{\ the territory up to that line by her 
grants ; having worked the roads, collected the taxes, assessed the lands, provided 
free schools for the children and in every gather way, known to law, exercised 
governmental jurisdiction over the territory. § 

Thirteenth: That all of the territory west of this old line, which had been 
embraced within the old Maryland grants, baséd on surveys made prior to 1789, 


\ 
, 
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was afterwards taken up and covered by Virginia patents and has been so held 
under said patents ever since, with the single exception of about one-half of the 
Elder Spring tract of 411 acres,—one-half of which is now assessed and held as 
being in West Virginia and the other half assessed and taxes paid upon it in 
Maryland; two persons living upon it claiming Maryland as their residence and 
voting in Garrett County, but it is covered by a Virginia patent; that with the 
exception of these two persons and of Ethbell Falkenstein, who has recently at- 
tempted to change his allegiance to the State of Maryland, all the other citizens 
and residents of this territory, up to this old line, have always held their allegiance 
to and recognized the government of Virginia and West Virginia. That between 
1789 and 1859 Maryland in various ways by patents, etc., recognized the Deakins 
line. 

Fourteenth: That for some reason, not fully explained, this old boundary 
line is not a continuous straight line, but is broken by offsets therein, but that it 
is well defined on the ground and recognized by the inhabitants, and many points 
in it have been located and established both by Mr. Brown, the surveyor on behalf 

of Maryland, and Mr. Monroe, surveyor on behalf of West Virginia, and 
*16 by the evidence in the cause, * so that there is no difficulty in locating and 

establishing it as it has always been held and claimed, and is still held and 
claimed by the citizens on both sides. 

Fifteenth: That this old line does not run in a due north course from the 
Fairfax Stone, but verges to the right of the true meridian, and by reason of this 
divergence and of the offsets above mentioned, it reaches the Pennsylvania line 
about three-quarters of a mile east of the true meridian; that the Michler line, 
run under the direction of the commissioners of Virginia and Maryland in 1859, 
by careful astronomical and scientific observations, is practically a due north 
line from the Fairfax Stone to the Pennsylvania line, although Dr. Bauer’s re- 
port in this case attempts to show that there is some variations in it from the 
due north line; that the commissioners, under whose direction the Michler line 
was run, were not authorized to establish a new boundary line, but only to 
trace out, locate and establish the old line already existing, and that because 
this was not done, a considerable part of the territory occupied by Virginia and 
held under her titles, was left out and thrown on the Maryland side; and because 
Maryland refused to recognize and protect these titles, Virginia and West Vir- 
ginia did not ratify or adopt this Michler line, but continued to hold to the old 
line and have so held ever since. 

The court does not act differently in deciding on boundary between States 
than on lines between separate tracts of land. If there is uncertainty where the 
line is, if there is a confusion of the boundaries by the nature of interlocking 
grants, the obliteration of marks, the intermixing of possession under different 
proprietors, the effects of accident, fraud or time, or other kindred causes, it is 
a case appropriate to equity. An issue at law is directed, a commission of bound- 
ary awarded, or, if the court is satisfied without either, it decrees what and where 
the boundary of a farm, a manor, a province or a State is and shall be. Rhode 
Island v. Massachusetts, 12 Pet. 658, 734, 738; S. C., 4 How. 628; and see 1 

Ves. Sen. 448-450. 
iW * A boundary established and fixed by compact between nations becomes 

conclusive upon all the subjects and citizens thereof and binds their rights 
and is to be treated, to all intents and purposes, as the true real boundary. The 
construction of such a compact is a judicial question, and this doctrine applies to 
the settlement of the boundary between two States of the Union by compact be- 
tween such States. Rhode Island v. Massachusetts, 12 Pet. 657; Virginia v. 
Tennessee, 148 U. S. 503; Virginia v. West Virginia, 11 Wall. 39. 
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That possession, or as it is called in books on international law, usu cap- 
tion, for a long period of time is the best evidence of a national right. Vattel, 
1877191. ete: 

Possession for a great many (more than one hundred) years becomes a 
rightful one by prescription, even if it had begun in wrong and injustice. The 
acquiescence of the adjoining State for such a lapse of time would be conclusive 
evidence that she assented to the possession thus held and had determined to re- 
linquish her claim. Rhode Island v. Massachusetts, 14 Pet. 260, 261; Rhode 
Island v. Massachusetts, 4 How. 590, 591; Louisiana v. Mississippi, 202 U.S. 1. 

Long acquiescence in the possession of territory and in the exercise of 
dominion and sovereignty over it, is conclusive of the nation’s title and rightful 
authority. Indiana v. Kentucky, 136 U. S. 479. 

Independently of any effect due to the compact as such, a boundary line 
between States or provinces, as between private persons, which has been run out, 
located, marked upon the earth and afterwards recognized and acquiesced in by 
the parties for a long course of years, is conclusive, even if it be ascertained that 
it varies somewhat from the courses given in the original grant, and the line so 
established, takes effect not as an alienation of territory, but as a definition of 
the true and ancient boundary. Virginia v. Tennessee, opinion of Mr. Justice 

Field, p. 522; citing Penn v. Ld. Baltimore, 1 Ves. Sen. 444-448; Boyd v. 
*18 Graves, 4 Wheat. * 513; Rhode Island v. Massachusetts, 12 Pet. 657; 

United States v. Stone, 2 Wall. 525, 537; Kellogg v. Smith, 7 Cush. 375 
382; Chenery v. Waltham, 8 Cush. 327; Hunt, Boundaries, 3d ed., 306; Indiana 
v. Kentucky, 136 U. S. 479, 516; Rhode Island v. Massachusetts, 4 How. 591, 
639; Vattel, Law of Nations, bk. 2, ch. 11, § 149; Wheaton on Int. Law, pt. 2, 
ch. 4, § 164. 

In Virginia v. Tennessee 148 U. S. 524, it was held that an agreement, for 
the appointment of commissioners to run and mark the boundary line between 
the States, did not require the approval of Congress, under the Constitution; 
that such approval was not necessary until the States had passed upon the report 
of the commissioners, ratified their action and mutually declared the boundary 
established by them to be the true and real boundary between the States, and 
that the consent of Congress to this final compact may be either express or im- 
plied. And the assent of Congress is implied from the fact that in the laying out 
of Federal judicial and revenue districts, and in the holding of Federal elections 
the line so agreed upon has been adopted and conformed to by Congress and 
the Federal Government. These are held to be sufficient facts from which the 
consent of Congress may be implied. 

This court, in a case of disputed boundary between two States of the Union, 
has jurisdiction and power not to make a boundary, not to create a new line, 
but only to ascertain from the evidence before it, what is the real and true 
boundary between such States, and, when ascertained, to establish it by a final 
decree. If there has been a compact or agreement between the States, settling 
and fixing the boundary between them, this court will recognize and uphold such 
compact and establish the boundary according to its construction of the language 
oe compact. Virginia v. Tennessee, 148 U. S. 503; Poole v. Fleeger, 11 Pet. 
185. 

The existence of a compact or agreement between the States may be 
*19 established by any evidence that satisfies the * mind of the court. A com- 
pact may be proven by the doctrine of estoppel. 

Independently of any such compact, a boundary line between States, which 
has been run out, located and marked upon the earth, and afterwards recognized 
and acquiesced in by the parties for a long course of years, is conclusive, even 
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if it be ascertained that it varies somewhat from the courses given in the orig- 
inal grant. 

Where a line has been once run and has afterwards been acquiesced in for 
a long number of years by two States, the court will establish it, although it 
varies from the original course in the charter, and although it may not be a 
straight or uniform line. All that the court requires is to be satisfied as to the 
location of the old line. Then it establishes it as final. This is not only the 
rule between States, but it has always been the rule between individuals when 
establishing a boundary line. Bartlett Gc. Co. v. Saunders, 103 U. S. 316; Mc- 
Ivers, Lessee, v. Walker, 9 Cranch. 173; S. C. 4 Wheat. 444; Newsome v. 
Pryor, 7 Wheat. 7; Cavazos v. Trevino, 6 Wall. 773. 

Owners of adjacent tracts of land are not bound by consent to a boundary 
which has been defined under a mistaken apprehension that it is the true line, 
wherever it may be found; nor in such case is the party precluded or. estopped 
from claiming his own rights under the true one when discovered. Schraeder 
Mining &c. Co. v. Packer, 129 U. S. 688; Hatfield v. Workman, 35 W. Va. 578. 
But it is also held in the same cases that where a boundary line has been fixed 
as a settlement of a disputed boundary and possession taken and held in ac- 
cordance with such settlement, the parties are bound by it, although the agree- 
ment of settlement is merely oral. Such parol agreement is not regarded as 
passing any land from one proprietor to the other, but as simply ascertaining the 
line run to which their respective deeds extend. See also Gwynn v. Schwartz, 

32 W. Va. 487, 488, 500; Le Compte v. Freshwater, 56 W. Va. 336. 
*20 Long acquiescence by one adjoining proprietor in a boundary, * as 

established by the other, is evidence of an agreement that such is the bound- 
ary. Snead v. Osborne, 25 California, 626; Kip v. Norton, 12 Wend. 127; 
Jackson v. Ogden, 7 Johns. 338; Jackson v. Freer, 17 Johns. 29; McCormick v. 
Barnam, 10 Wend. 104; Dibble v. Rogers, 13 Wend. 536; Adams v. Rockwell, 16 
Wend. 285; Van Wick v. Wright, 18 Wend. 157; Boyd’s Lessee v. Graves, 4 
Wheat. 513; Kellogg v. Smith, 7 Cush. 375; Jackson v. Bowen, 1 Caines, 358- 
362; Jackson v. Dysling, 2 Caines, 198-200. 

The action of a few isolated individuals cannot have the effect to prevent 
the State of West Virginia from getting the benefit of the doctrine of long con- 
tinued possession and exercise of jurisdiction and governmental authority. Vir- 
ginia v. Tennessee, 148 U. S. 527. 

In a great controversy like this, where thousands of acres of land are in- 
volved and the rights of hundreds of people, the adverse attitude of two people 
claiming about 200 acres of land out of 8,000 or more cannot prevent the appli- 
cation of legal and equitable principles usual in such cases for the settlement of 
a controversy. De minimis lex non curat. 

Great injury and loss would be inflicted upon the inhabitants living between 
the Deakins and the Michler lines if the Michler line should be established. 

See Coffee v. Groover, 123 U. S. 1, under which case if the Michler line 
should be established as the true boundary line between the States, all the titles 
granted by Virginia east of that line will be void; that is to say, none of the 
several hundred inhabitants that live in that territory now, except two or three, 
will have any valid title to the lands which they occupy and which, in many 
instances, have been occupied by them and their predecessors in title for very 
many years; whilst the holders and claimants under the Maryland patents, whicit 
have been taken out simply to cover these lands and under which no possession 
or exercise of right has been had, will have the rightful legal title to these lands 

and will be able to turn the inhabitants now living there out of house and 
*21  *home as the result of the decision of this question. This result would be 
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so disastrous, would rend so many home ties, break up tender associations 
and violate so many of the most tender sentiments of the human heart and cause 
such great suffering and loss that we feel sure this court will not render such a 
decision unless there is no escape from it under the principles of law and equity. 

The north bank of the Potomac is the boundary line, and not the south 
bank. 

West Virginia claims and insists that the boundary line between her and 
the State of Maryland is the line of low-water-mark on the north bank of the 
Potomac River, from the division line between Virginia and West Virginia to 
the head spring of the North Branch of the Potomac, the Fairfax Stone and thence 
running from said Fairfax Stone by the old Deakins line to the Pennsylvania line. 

When the charter of Maryland was granted it is manifest that it was be- 
lieved that the head spring of the Potomac River was north of the fortieth de- 
gree parallel. 

An instrument will be construed according to the facts and circumstances 
and the knowledge and information of the parties to it at the time, so as to get 
at their intention and understanding. If the Maryland charter is construed in 
this way in the light of the knowledge of the parties to it at the time, then the 
boundary line was to run on the north, and not on the south bank of the Potomac 
River to the Chesapeake Bay. 

The early and almost contemporary construction which was given to the 
Maryland charter by the King of England shows that it was understood by the 
King and his Council that the Potomac River had not been granted to Lord 
Baltimore by charter granted by Charles I. King Charles II, in 1649, in his 
grant of the northern neck of Virginia to the Earl of St. Albans and others, 
which was confirmed in 1663, granted the Potomac River and all the islands 

within its banks. 
22 * The treaty of peace between Great Britain and France, concluded in 
Paris February 10, 1763, fixed the boundaries of the several provinces of 
the respective sovereignties in America. The English maps made under that 
treaty show that the boundary line between Maryland and Virginia was distinctly 
laid down on the left, or the northern bank of the Potomac River. 

Mitchell’s map, which was made with the approbation and at the request of 
the Lords Commissioners for Trade and Plantation, 1750, published in 1755, 
shows the boundary line to be on the north bank of the Potomac. 

The Virginia charters were cancelled under quo warranto proceedings, and 
the colonies became crown colonies, but her boundaries and jurisdiction were 
unaffected thereby and fully preserved. Lord Baltimore never regained the terri- 
tory taken by Penn off the northern boundary. He never regained the territory 
included within the province of Delaware, and there is nothing to indicate that 
he ever regained the Potomac River after its grant to Lord Hopton and after 
the settlement with the parliamentary commissioners. 

The King of Great Britain and his Council had absolute authority and con- 
trol over the American colonies before the American Revolution and could change 
their limits and jurisdiction at his royal pleasure. It was, therefore, entirely 
within the power of Charles II to grant the Potomac River to Lord Hopton, as he 
did, although it may have been embraced within the limits of the charter previ- 
ously; granted to Lord Baltimore. 


Mr. Justice Day delivered the opinion of the court. 


This case originates in a bill filed by the State of Maryland October 12, 
1891, against the State of West Virginia, invoking the original -jurisdiction of 
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this court conferred by the Constitution for the settlement of controversies be- 

tween States. At its January session of 1890 the General Assembly of the 
*23. * State of Maryland passed an act authorizing and directing its Attorney 

General to take such steps as might be necessary to obtain a decision of 
the Supreme Court of the United States which would settle the controversy be- 
tween the States of Maryland and West Virginia concerning the true location of 
that portion of the boundary line between the two States lying between Garrett 
County, Maryland, and Preston County, West Virginia. 

Preston County, West Virginia, was erected out of Monongalia County, 
Virginia, in the year 1818. Garrett County, Maryland, was erected out of the 
western portion of Alleghany County under chapter 212 of the Acts of the 
General Assembly of the State of Maryland of 1872. 

The boundary in controversy runs between the two States from the head- 
waters of the Potomac to the Pennsylvania line. 

The bill of complaint states the foundation of the Maryland title to be the 
charter granted on June 20, 1632, by King Charles I of England to Cecilius Cal- 
vert, Baron of Baltimore, all rights under which, it is averred, have vested in the 
complainant, the State of Maryland. Virginia, it is alleged, by her first consti- 
tution of June 29, 1776, disclaimed all rights to property, jurisdiction and govern- 
ment over the territory described in the charter of Maryland and the other colo- 
nies, in the following terms: 

The territories contained within the charters erecting the colonies of Mary- 
land, Pennsylvania, North and South Carolina, are hereby ceded, released and 
forever confirmed to the people of those colonies respectively, with all the rights 
of property, jurisdiction and government, and all other rights whatsoever which 
might, at any time heretofore, have been claimed by Virginia, except the free 
navigation and use of the rivers Potomac and Pokomoke, with the property of 
the Virginia shores or strands bordering on either of the said rivers, and all im- 

provements which have been or shall be made thereon.” 
*24 * The bill also recites complainant’s title to the South Branch of the 

Potomac River. It avers the failure to settle the true location of the 
boundary line in dispute with West Virginia, which State succeeded to the rights 
and title of Virginia. The bill charges that the State of West Virginia is wrongly 
in possession of and exercising jurisdiction over a large part of the territory right- 
fully belonging to Maryland; that the true line of the western boundary of Mary- 
land is a meridian running south to the first or most distant fountain of the 
Potomac River, and that such true line is several miles south and west of the line 
which the State of West Virginia claims, and over which she has attempted to 
exercise territorial jurisdiction. 

The State of West Virginia filed an answer and cross bill, in which she sets 
up her claim concerning the boundary in dispute between the States, and says 
that the true boundary line, long recognized and established, is the one known 
as the “Deakins” line, and in the answer and cross bill she prays to have that line 
established as the true line between the States. She also alleges in her cross 
bill that the north bank of the Potomac River from above Harpers Ferry to what 
is known as the Fairfax Stone is the true boundary between the States; that 
West Virginia should be awarded jurisdiction over that portion of the river to 
the north bank thereof. 
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There is much documentary and other evidence in the record bearing upon 
the contention that the South Branch of the Potomac River is the true southern 
boundary of Maryland, but in the briefs and arguments made on behalf of Mary- 
land, in this case the claim for the South Branch of the Potomac as the true 
boundary is not pressed and the controversy is narrowed to the differences in the 
location of the boundary, taking the North Branch of the Potomac River as the 
true southern boundary line of Maryland. 

As we have already said, the contention of the State of Maryland is rested. 
upon the construction of the charter granted by King Charles I, June 20, 
1632, to Lord Baltimore. * The part of the charter necessary to consider 
is here given in the original Latin, and the translation thereof, as the same 

is contended for in the brief filed for the State of Maryland: 
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Western and Southern Boundaries, which calls are as follows, to wit; 


Transuendo o dicto zstuario vocato 
Delaware Bay recto linea per graduia 
predictum usque ad verum Meridianum 
primi Fontis Fluminis de Pottomack 
deinde vergendo versus Meridiem ad 
ulteriorem dicti Fluminis Ripam et eam 
sequendo qua Plaga occidentalis ad 
Meridianalis [qu. plagam occidentalem 
et meridianalem] spectat usque ad Lo- 
cum quendam appelatum Cinquack 
prope ejusdem Fluminis Osctium sci- 
tuatum ubi in prefatum Sinum de 
Chessopeake evolvitur ac inde per Li- 
neam brevissimam usque ad preedictum 
Promontorium sive Locum vocatum 
Watkin’s Point. 


Going from the said estuary called 
Delaware Bay in a right line in the de- 
gree aforesaid to the true meridian of 
the first fountain of the river Potomac, 
then tending downward towards the 
south to the farther bank of the said 
river and following it to where it 
faces the western and southern coasts. 
as far as to a certain place called Cin- 
quack situate near the mouth of the 
same river where it discharges itself in 
the aforenamed bay of Chesapeake and 
thence by the shortest line as far as the 
the aforesaid promontory or place 
called Watkin’s Point. 


There is some difference in the record as to the true Latin text and the 


translation thereof. 


For our purpose it is sufficient to consider that presented 
by the State of Maryland in the language above set forth. 


It is to be observed. 


that the purpose of this part of the grant was to locate the northern line of the 
State of Maryland from Delaware Bay “to the true meridian of the first fountain 
of the river Potomac, then tending downwards towards the south to the farther 
bank of said river, and following it to where it faces the western and 
* southern coasts as far as to a certain place called Cinquack,” ete. 

It is the contention of the State of Maryland that the controversy be- 
tween her and the State of West Virginia is narrowed to a proper location of the 
true meridian from the first fountain head of the Potomac River, which, being 
located, will effectually settle the boundary line in dispute. The claim of the 
State of Maryland may be further illustrated by a consideration of the plate 
exhibited in the brief filed in behalf of that State, which is herewith given. 

It is to be noted in considering this plate that the north and south line at: 
the left is called the Potomac meridian, running from a certain point designated! 
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as the Potomac Stone. It is insisted for the State of Maryland that the spring 
at this point most nearly fulfills the terms of the Lord Baltimore charter, in that 
it properly locates the true meridian of the first fountain head of the Potomac 
River, and following it according to the description in the grant, embraces said 
Tiver to its farther bank as the true boundary of Maryland. 

On the other hand, West Virginia contends that the true head of the river 


Plate Now iL, 


- — —s 


“Potomac 


forth by the 
Plaintiff, 


Potomac is at the Fairfax Stone, and that the boundary should be located by a 
line from the spring at that point; and that such has long been the recognized 
boundary line between Virginia, West Virginia and Maryland. The distance 
from the Fairfax meridian to the Potomac meridian is about one and one-fourth 
miles, and the distance to the Pennsylvania line about thirty-seven miles. 

It may be true that the meridian line from the Potomac Stone, in the light 
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of what is now known of that region of country, more fully answers the calls in 
the original charter than does a meridian line starting from the Fairfax Stone. 
But it is to be remembered that the grant to Lord Baltimore was made when 
the region of the country intended to be conveyed was little known, was wild and 
uninhabited, had never been surveyed or charted, and the location of the upper 
part of the Potomac River was only a matter of conjecture. 
£27, * It is said, and the record tends to show, that the only map of the coun- 
try then known to be in existence was one prepared and published by Cap- 
tain John Smith, upon which only a very small part of the Potomac River 
*28 is shown, and * from which we get no light as to the true source and course 
of the upper reaches of the Potomac River. The so-called Potomac Stone 
was neither set nor located until 1897, six years after the beginning of this suit, 
when it was put in place by the surveyor in this case on the part of the State of 
Maryland. He then set a monument designated as the “Potomac Stone,” and gave 
the name Potomac to the spring at the origin of that fork of the Potomac River. 
The so-called Potomac meridian was run by the same engineer, located and 
named by him in the year 1897. 

The Fairfax Stone, which is shown at the beginning of the north and south 
line in plate No. 1, has a history and importance in this case which renders it 
necessary to note something of its origin and location. Without going into a 
history of the prior grants in Virginia, we come directly to the one bearing upon 
this case. It was made in September, 1688, by King James II of England, for 
the Northern Neck of Virginia to Thomas (Lord) Culpeper, which subse- 
quently became the property of Lord Fairfax, and is usually spoken of as the 
Fairfax grant. That grant was under consideration in this court in the case 
of Morris v. The United States, 174 U. S. 198, a case to which we shall have 
occasion to refer later, and from page 223 of that report we take a description 
of so much of the grant as is necessary to a consideration of this cause. The 
Northern Neck of Virginia is described in that grant as follows: 

“All that entire tract, territory or parcel of land situate, lying and being in 
Virginia in America, and bounded by and within the first heads or springs of 
the rivers of Tappahannock als. Rappahannock and Quiriough als. Patawamerck 
Rivers, the courses of said rivers from their said first heads or springs, as they 
are commonly called and known by the inhabitants and description of those parts 
and the bay of Chesapeake, together with the said rivers themselves and all 
the islands within the outermost banks thereof, and the soil of all and singular 
oe the premises, and all lands, woods, underwoods, timber and trees, wayes, - 

ZZ mountains, swamps, marshes, * waters, rivers, ponds, pools, lakes, water- 

; courses, fishings, streams, havens, ports, harbours, bays, creeks, ferries, 
with all sorts of fish, as well as whales, sturgeons and other royal fish. 

To have, hold and enjoy all the said entire tract, territory or portion of land, and 
every part and parcel thereof. . . . to the said Thomas, Lord Culpeper, his 
heirs and assigns forever.” 

The territory embraced in this Northern Neck became subject to the juris- 
diction and dominion of Virginia and the boundary lines fixed for it become im- 
ace a races the true boundary between Virginia and adjoining 
: - e grant to Lord Culpeper the tract is described as lying in Virginia 
in America, and bounded by and within the first heads of springs of the rivers 
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Rappahannock and Patowmack. Disputes having arisen between the Governor 
and Council of Virginia and Lord Fairfax, touching the true boundary of the 
grant, an order was made on November 29, 1733, by the King in Council, reciting 
that Lord Fairfax had petitioned for an order to settle the boundaries of his 
tract, and for a commission to issue, run out and ascertain the boundaries of 
the same. The King granted an order, and thereafter the Governor of Virginia 
on September 7, 1736, appointed certain commissioners to act for the colony of 
Virginia in the matter; Lord Fairfax appointed certain commissioners to act 
on his behalf. 

The instructions to the commissioners required them to make a clearer 
description of the boundaries in controversy, to make exact maps of the rivers 
Rappahannock and Potomac, and the branches thereof to the head or spring, so- 
called or known, and the surveys made by them with correct maps thereof to 
be laid before His Majesty. The commission adopted the North Branch of the 
Potomac River, then known as the Cohaungoruton, and after further proceed- 
ings, which are not necessary to recite in detail, and after a reference to the 

Lords of Trade and Plantations, a report was made which, among other 
*30 things, stated that a line run from the first head * or spring of the south 

or main branch of the Rappahannock River to the first head or spring of 
the Potomac River is, and ought to be, the boundary line determining the tract 
or territory of land commonly called the Northern Neck. Ultimately the matter 
was laid before the King in Council, and commissioners were appointed to mark 
and run the line between the head spring of the rivers Rappahannock and Poto- 
mac, and the stone called the Fairfax Stone was planted in September, 1746, at 
the head spring of the Potomac River. In 1748 the location of the stone was 
approved by the Virginia assembly and the King in Council. This Fairfax Stone 
has been an important monument in settling and establishing boundaries since 
that time. 

It was found still in place in 1859 by Lieutenant Michler, who made a sur- 
vey on behalf of the boundary commissioners of Maryland and Virginia, to 
which we shall have occasion to refer later on. In his report Lieutenant Mich- 
ler describes the stone as follows: 

“The initial point of the work, the oft-mentioned, oft-spoken of ‘Fairfax 
Stone,’ stands on a spot encircled by several small streams flowing from the 
springs about it. It consists of a rough piece of sandstone indifferent and fri- 
able, planted to a depth of a few feet in the ground and rising a foot or more 
above the surface. Shapeless in form, it would scarcely attract the attention of 
the passerby. The finding of it was without difficulty and its recognition and 
identification, by the inscription ‘Ffx,’ now almost obliterated by the corrodinz 
action of water and air.” 

Without stopping to mention the cases in which Virginia has recognized 
this monument in creating counties and otherwise, it is to be noted that it was 
recognized as a boundary point by the State of Maryland in erecting Garrett 
County, the boundary between which and Preston County, West Virginia, it 
was the purpose of the act of the legislature of Maryland to have settled by the 

filing of the bill and proceedings in the present case. 
*31 * By the constitution of Maryland of 1851 it is provided (article 8, § 2): 
“When that part of Alleghany County lying south and west of a line 
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beginning at the summit of Big Back Bone or Savage Mountain where that moun- 
tain is crossed by Mason and Dixon’s line, and running thence by a straight line 
to the middle of Savage River where it empties into the Potomac River, thence 
by a straight line to the nearest point or boundary of the State of Virginia, thence 
with said boundary to the Fairfax Stone, shall contain a population of ten 
thousand, and if the majority of the electors thereof shall desire to separate 
and form a new county and make known their desire by petition to the legisla- 
ture, and legislature shall direct, at the next succeeding election, that the judges 
shall open a book at each election district in said part of Alleghany County and 
have recorded therein the vote of each elector ‘for or against’ a new county. 
In case the majority are in favor then said part of Alleghany County to be de- 
clared an independent county, and the inhabitants whereof shall have and enjoy 
all such rights and privileges as are held and enjoyed by the inhabitants of the 
other counties in this State.” 

In the act of 1872, creating Garrett County, it is provided: 

“That all that part of Alleghany County lying south and west of a line be- 
ginning at the summit of Big Back Bone or Savage Mountain where that moun- 
tain is crossed by Mason and Dixon’s line, and running thence by a straight line 
to the middle of Savage River where it empties into the Potomac River; thence 
by a straight line to the nearest point or boundary of the State of West Virginia, 
then with the said boundary to the Fairfax Stone, shall be a new county, to be 
called the county of Garrett, provided,” etc. 

It appears that not infrequent attempts have been made to settle the con- 
troversy between the States now at the bar of this court. In the years 1795, 
1801 and 1810 certain commissioners were provided for by the State of Mary- 

land to meet commissioners to be appointed by the State of Virginia, with 
*32  * power to adjust the boundary between the southern and western limits. 

of the State of Maryland and the dividing line between it and Virginia. 
Nothing seems to have come of these attempts. 

In 1818 the State of Maryland passed an act proposing to Virginia the 
appointment of a commission, to run a line from the most western source of 
the North Branch of the Potomac. 

In February, 1822, the legislature of Virginia expressed its willingness to 
appoint commissioners, who were to locate the western boundary by a stone 
located by Lord Fairfax at the headwaters of the Potomac River. The com- 
missioners met, but the divergency in their instructions prevented any action. 

In 1825 Maryland passed an act for the settlement of the boundary, pro- 
viding that the Governor of Delaware should act as umpire. In 1833 Virginia 
passed an act providing for commissioners to run the lines from the Fairfax 
Stone, or, at the first fountain of the Cohangoruton or North Branch of the 
Potomac River. In default of Maryland appointing commissioners, Virginia 
commissioners were to run and mark the line. 

In October, 1834, the State of Maryland filed a bill in this court against the 
State of Virginia, which bill was subsequently dismissed without any action 
being taken thereon. In 1859 a line was run by Lieutenant Michler, of the 
United States Topographical Engineers, to which we shall have occasion to refer 
more in detail later on. 


By an act of 1781 the State of Maryland appropriated land within the State 
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in Washington County west of Fort Cumberland, with certain exceptions, to 
discharge the engagements of the State to the officers and soldiers thereof, and, 
by a resolution passed in April, 1787, the Governor and Council were requested 
“to appoint and employ some skilful person to lay out the manors, and such 
parts of the reserve and vacant lands, belonging to this State, lying to the west 

of Fort Cumberland, as he may think fit and capable of being settled 
*33 * and improved, in lots of fifty acres each, bounded by a fixed beginning 

and four lines only, unless on the sides adjoining elder surveys; that the 
beginning of each lot be marked with marking irons, or otherwise, with the num- 
ber thereof, and that a fair book of such surveys, describing the beginning of each 
lot by its situation, as well as number, be returned and laid before the next gen- 
eral assembly.” 

Under this resolution Francis Deakins was appointed to make the survey, 
and, in 1788, an act of the general assembly of Maryland was passed. It reads, 
in part, as follows: 

“And whereas, in pursuance of a resolve of the general assembly, at April 
session, seventeen hundred and eighty-seven, authorizing the governor and coun- 
cil to appoint and employ some skilful person to lay out the manors, and such 
parts of the reserves and vacant land belonging to this State (lying to the west- 
ward of Fort Cumberland, as he might think fit and capable of being settled and 
improved, in lots of fifty acres each, Francis Deakins was appointed and em- 
ployed by the governor and council for that purpose, and has finished the said 
survey, and has returned a general plot of the county westward of Fort Cum- 
berland, on which four thousand one hundred and sixty-five lots of fifty acres 
each are laid off, besides sundry tracts which have been patented, distinguishing 
on the plot those lots which have been settled and improved from those which 
remain uncultivated; and the said Francis Deakins has also returned two books, 
entitled A and B, in which are entered certificates of all of the lots before 
mentioned.” . 

And further enacted that 2,575 of the aforesaid lots were contained in the 
following limits: “Beginning at the mouth of Savage River and running with 
the North Branch of the Potomac River to the head thereof, then with the 
present supposed boundary line of Maryland until the intersection of an east 
line to be drawn from said boundary line with a north course from the mouth 

of Savage River, will include the number of lots aforesaid to be distributed 
*34 — by lot among * the said soldiers and recruiting officers, and their legal rep- 
resentatives,” etc. 

And it further provides that lots granted to officers should be adjacent to 
those distributed to the soldiers, within the following limits: “By extending 
the aforesaid north course from the mouth of Savage River, until its inter- 
section with an east line to be drawn from the aforesaid supposed boundary 
line of Maryland will include the necessary number allowing to each officer or 
his representatives four lots aforesaid.” 

The act also contains the following language: 

“And be it enacted, that the line to which the said Francis Deakins has 
laid out the said lots, is in the opinion of the general assembly, far within that 
which this State may rightfully claim as its western boundary; and that at a 
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time of more leisure the considerations of the legislature ought to be drawn to 
the western boundaries of the State, as objects of very great importance.” 

Deakins filed a map, which is in evidence in this case and which shows 
a large number of lots laid out and also certain outlines of deeds and grants. 
This line in the briefs and records is sometimes mentioned as having been run 
in 1787, sometimes 1788, and sometimes 1789. In view of the act of 1788 the 
line was probably run in that year. As in our view of the case, the action of 
Deakins in the location of this line and his evident adoption of the Fairfax 
Stone as a starting point, is an important feature of this controversy, we 
insert herein a tracing from the original Deakins map put in evidence on the 
part of the State of West Virginia. An inspection of this map shows a north 
and south line upon the west side thereof, and also some of the military lots 
laid out by Deakins in that part of the tract. It is to be noted that this north 
and south line is marked: ‘The meridian line and the head of the North 
Branch of the Potowmack River as fixed by Lord Fairfax.” This could mean 
but one thing, and that is, an attempted meridian line north from the Fairfax 

Stone, located to the Pennsylvania line. 
*35 * We shall have occasion to recur to this line. 
In 1852 the legislature of the State of Maryland passed an act con- 
cerning the disputed boundary, which act provides: 

“Whereas it is of great importance that the western territorial limit of the 
State of Maryland be clearly defined and her boundary be permanently estab- 
lished ; and whereas, the true location of the western line of Maryland between 
the States of Maryland and Virginia beginning at or near the Fairfax Stone 
on the North Branch of the Potomac River, at or near its source, and running 
in a due north line to the State of Pennsylvania, is now lost and unknown and 
all the marks have been destroyed by time or otherwise; and whereas, the 
States of Virginia and Maryland have both granted patents to the same tracts 
of land at or near the supposed line, and as suits of ejectment are now pending 
in the Circuit Court of Allegheny County, in the State of Maryland, by persons 
holding under Maryland patents against persons now in possession and holding 
land under patents granted by the State of Virginia, which cannot be justly 
settled without establishing said boundary line. 

“Therefore, Section 1. Be it enacted by the General Assembly of Mary- 
land, that the governor be and he is requested to open a correspondence with 
the governor of Virginia in relation to tracing, establishing and marking the 
said line, and in case the legislature of Virginia shall pass an act providing for 
the appointment of a commissioner to act in conjunction with a commissioner on 
the part of Maryland in the premises, then and in such case, the governor be and 
he is hereby authorized and requested to appoint a commissioner who, together 
with the commissioner who shall be appointed on the part of Virginia, shall 
cause the said line to be accurately surveyed, traced and marked with suitable 
monuments beginning therefor at the said Fairfax Stone and running thence 

due north to the line of the State of Pennsylvania. 
730 “SEC. 2. And be it enacted, that it shall be the joint duty * of the 
commissioners after running, locating, establishing and marking the said 
line, to make a report setting forth all the facts touching, locating and marking 
said line ; and it shall be the duty of the commissioner of each respective State to 
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forward copies of the joint report to each of their respective legislatures; and 
upon the ratification of said report by the State of Virginia and the State of 
Maryland, through their respective legislatures, the said boundary lines shall be 
fixed and established so to remain forever, unless changed by mutual consent of 
the two States.” 

In 1854 the general assembly of Virginia met this action upon the part of 
the State of Maryland by the passage of an act, which provides: 

“Whereas the general assembly of Maryland has passed an act for running 
and marking the boundary line between that State and the State of Virginia, 
beginning therefor at the Fairfax Stone on the Potomac River, sometimes called 
the North Branch of the Potomac River at or near the source and running 
thence due north to the line of the State of Pennsylvania; and whereas the 
legislature of Maryland has requested the appointment of a commissioner on the 
part of this State to act in conjunction with the commissioner of Maryland to 
run and mark said line: therefore, be it enacted, 

“J, That the governor appoint a commissioner who, together with the 
Maryland commissioner, shall cause the said line to be accurately surveyed, 
traced and marked with suitable monuments, beginning therefor at the Fairfax 
Stone, situated as aforesaid, and running thence due north to the line of the 
State of Pennsylvania.” 

And the act concludes: 

“Upon the ratification of such report by the legislatures of the States of 
Virginia and Maryland the said boundary line shall be fixed and established 
to remain forever, unless changed by mutual consent of the said States.” 

Under these acts of the legislatures of the respective States commis- 
*37  sioners were appointed, who made application to the * Secretary of War 
for the services of an officer of the United States Engineers to aid them in 
carrying out the purposes of the acts. Upon this application the Secretary of 
War detailed Lieutenant N. Michler, of the United States Topographical Engi- 
neers. As directed in both the acts, Lieutenant Michler commenced his work at 
the Fairfax Stone, and ran a line northwardly, marking it at certain places. This 
line intersected the Pennsylvania line at a point about three-fourths of a mile west 
from the northern extremity of the Deakins line, which had been run in 1788, 
as we have already stated. There was a triangle between the Deakins and 
Michler lines, having its apex at the Fairfax Stone, and lines diverging thence, 
until there was a difference of three-fourths of a mile at the base of the triangle 
at the Pennsylvania line. 

It appears that the commissioners of the two States differed, the commis- 
sioner of Virginia contending that by the act of the legislature, above referred 
to, that State had not adopted the meridian line from the Fairfax Stone as 
the boundary. The commissioner of Maryland contended for that meridian line. 
On March 5, 1860, the legislature of Maryland passed an act adopting the Mich- 
ler line, commencing at the Fairfax Stone at the head of the North Branch 
of the Potomac River, and running thence due north to the southern line of 
Pennsylvania, as surveyed in the year 1859 by commissioners appointed by 
the States of Maryland and Virginia, and thereafter the State of Maryland 
provided for the marking of the Michler line. 

Virginia did not approve of the Michler line, but in 1887 West Virginia 
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passed an act confirming the line as run by Lieutenant Michler in 1859 as the 
true boundary line between West Virginia and Maryland, but the act was not to 
take effect until and unless Maryland should pass an act or acts confirming 
and rendering valid all the entries, grants, patents and titles from the Com- 
monwealth of Virginia to any person, or persons, to lands situate and lying 

between the new Maryland line and the old Maryland line heretofore 
*38 claimed by * Virginia and West Virginia, to the same extent and with like 

legal effect as though the said old Maryland line was confirmed and estab- 
lished. 

The divergence between Michler’s line and the line shown on Deakins’ 
map probably arises from the fact that Lieutenant Michler ran a true astronom- 
ical line, and that his line is a true north and south line, whereas the Deakins 
line was probably run with a surveyor’s compass, and with less accuracy than 
the Michler line. 

It is the contention of the State of Maryland that Deakins never attempted 
to run a true north and south line; that he never had any authority from the 
State of Maryland so to do; and, that in the act confirming the laying out 
of the lots by Deakins it was especially declared by the State of Maryland that 
it did not show the true western boundary of the State; furthermore, that the 
attempts which have been made to trace the Deakins line show that it is not a 
true north and south line, but a broken line, having offsets in various places. 

The State of Maryland insists that the evidence shows that a number of 
old grants made prior to the Deakins survey would extend west of the boundary 
line, as shown either by Deakins or Michler. It is the contention of the State 
of Maryland that when these grants were made she indicated a line further to 
the west than either of these lines, and that the ancient grants of large tracts 
of land show that fact. But the evidence contained in this record leaves no 
room to doubt that after the running of the Deakins line the people of that 
region knew and referred to it as the line between the State of Virginia and 
the State of Maryland. Lieutenant Michler in the frank and able report filed 
with his survey, recognizes this situation, for he says: 

“The meridian as traced by me last summer differs from all previous lines 
run; some varying too far to the east, others too far to the west. The oldest 

one, and that generally adopted by the inhabitants as the boundary line, 
*39 passes to * the east; and from measurements made to it I found that it 

was not very correctly run. The surveyor’s compass was used for the 
purpose, and some incorrect variation of the needle allowed. Owing to the thick 
and heavy growth of timber, it is utterly impossible to run a straight line through 
it without first opening a line of sight. It could only be approximately done. 

“When north of the railroad, and the nearer the Pennsylvania line is ap- 
proached the settlements and farms become more numerous; and if the meridian 
line is adopted as the boundary, it will cause great litigation, as the patents of 
most of the lands call for the boundary as their limits. On the Pennsylvania 
boundary the new line is about three-quarters of a mile west of the old; on the 
railroad—feet ; at Weill’s field, 85 feet; on the northwestern turnpike, about 40 
feet, and on the backbone, about 20 feet.” 

These recitals from Lieutenant Michler’s report, if the record were lacking 
in other evidence, would leave little doubt that there was an old boundary line, 
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generally adopted, and that the adoption of the true meridian line, which 
Lieutenant Michler ran, would cause great litigation because of the acquiescence 
of the people in the old boundary line, the Deakins line. 

The report of the committee of the Maryland Historical Society, an exhibit 
in this case, contains a history of the boundary dispute, and it is therein said: 

“The provisional line of 1787, or ‘Deakins line,’ as it was called, had long 
done duty as a boundary; and as the State granted no lands beyond it, it came 
to be looked upon—despite the emphatic protest of the assembly of 1788, as 
the true boundary line of the State. In process of time the marks became ob- 
literated, and conflicts of title and litigation arose between the holders of 
Maryland and the holders of Virginia patents for lands in the debatable terri- 

tory. So in May, 1852, the Maryland legislature passed an act reciting 
*40 these facts and requesting the governor to open a correspondence with * the 

governor of Virginia about the matter; and authorizing him to appoint a 
commissioner, if the legislature of Virginia would also appoint one, which joint 
commission should run and mark a line due north from the Fairfax Stone, which 
line, when ratified by both legislatures, should be the boundary between the 
States.” 

The State of Maryland has herself, in sundry grants, recognized this old 
line. In a grant by the State of Maryland for a tract called “Maryland,” dated 
January 23, 1823, among other calls is this one: “Running thence south thirty- 
six degrees west, eighty-six perches to the Virginia and Maryland line, as run 
under the directions of Francis Deakins at the time of laying out the lots to 
the westward of Fort Cumberland, and thence running,” etc. 

In the Deakins description of the first lot north of the Fairfax Stone the 
following language is used in describing military lot No. 1101: 

“Beginning at a bounded maple marked 1100, standing one mile north from 
a stone fixed by Lord Fairfax for the head of the North Branch of the Powto- 
mack River, and running north 8914 perches; east, 8914 perches; south, 8914 
perches; then to the beginning, containing 50 acres.” 

This record leaves no doubt as to the truth of the statement contained in 
the report of the committee of the Maryland Historical Society, that the Deakins 
line, before the passage of the act under which the Michler line was run, had long 
been recognized as a boundary and served as such. Even after the Michler line 
was run and marked the testimony shows that the people generally adhered to 
the old line as the true boundary line. There are numerous Virginia grants and 
private deeds of land given in the record, which call for this old Maryland 
line as the boundary. 

The testimony shows that the people living along the Deakins line worked 
and improved the roads on the Virginia side, as a general rule, up to this line. 

Correspondingly, Maryland worked the roads on the other side of this 
*41  ~line. On the * west of the line the people paid taxes on their lands in 

Preston County, West Virginia. They voted in that county, and with rare 
exceptions regarded themselves as citizens of West Virginia. As a general rule, 
the schools established there were West Virginia schools. The allegiance of 
nearly all these people has been given to West Virginia. 

It is true there has been more or less contention as to the true boundary 
line between these States. Attempts have been made to settle and adjust the 
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same, some of which we have referred to, and the details of which may be found 
in the very interesting document to which we have already made reference, the 
report of the committee of the Maryland Historical Society. In the proposed 
settlements, for many years, Virginia and West Virginia have consistently ad- 
hered to the Fairfax Stone as a starting point for the disputed boundary. When 
West Virginia passed the act of 1887, ratifying the Michler line, it was upon 
condition that Virginia titles granted between the Michler line and the old Mary- 
land line should be validated. Maryland, in the act of 1852, recognized the 
same starting point. 

And the fact remains that after the Deakins survey in 1788 the people 
living along the line generally regarded that line as the boundary line between 
the States at bar. In the acts of the legislatures of the two States, to which 
we have already referred, resulting in the survey and running of the Michler 
line, it is evident from the language used that the purpose was not to establish 
a new line, but to retrace the old one, and we are strongly inclined to believe 
that had this been done at that time the controversy would have been settled. 

A perusal of the record satisfies us that for many years occupation and 
conveyance of the lands on the Virginia side has been with reference to the 
Deakins line as the boundary line. The people have generally accepted it and 

have adopted it, and the facts in this connection cannot be ignored. In 
*42 the case of Virginia v. Tennessee, 148 U. S. 503, 522, 523, * Mr. Justice 

Field, speaking for the court, had occasion to make certain comments 
which are pertinent in this connection, wherein he said: 

“Independently of any effect due to the compact as such, a boundary line 
between States or provinces, as between private persons, which has been run 
out, located and marked upon the earth, and afterwards recognized and ac- 
quiesced in by the parties for a long course of years, is conclusive, even if it be 
ascertained that it varies somewhat from the courses given in the original 
grant; and the line so established takes effect, not as an alienation of territory, 
but as a definition of the true and ancient boundary. Lord Hardwicke in Penn 
v. Lord Baltimore, 1 Vesey Sen. 444, 448; Boyd v. Graves, 4 Wheat. 513; 
Rhode Island v. Massachusetts, 12 Pet. 657, 734; United States v. Stone, 2 
Wall. 525, 537; Kellogg v. Smith, 7 Cush. 375, 382; Chenery v. Waltham, 8 
Cush. 327; Hunt on Boundaries (3d ed.), 396. 

“As said by this court in the recent case of the State of Indiana v. Kentucky, 
136 U. S. 479, 510, ‘it is a principle of public law, universally recognized, that 
long acquiescence in the possession of territory, and in the exercise of dominion 
and sovereignty over it, is conclusive of the nation’s title and rightful authority.’ 
In the case of Rhode Island v. Massachusetts, 4 How. 591, 639, this court, 
speaking of the long possession of Massachusetts, and the delays in alleging 
any mistake in the action of the commissioners of the colonies, said: ‘Surely 
this, connected with the lapse of time, must remove all doubts as to the right 
of the respondent under the agreements of 1711 and 1718. No human trans- 
actions are unaffected by time. Its influence is seen on all things subject to 
change. And this is peculiarly the case in regard to matters which rest in 
memory, and which consequently fade with the lapse of time and fall with the 
lives of individuals. For the security of rights, whether of States or individuals, 
long possession under a claim of title is protected. And there is no controversy 
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*43 in which this great principle may be invoked * with greater justice and 
propriety than a case of disputed boundary.’ ”’ 

And quoting from Vattel on the Law of Nations to the same effect (§ 149, 
pai00) 2 

“The tranquillity of the people, the safety of States, the happiness of the 
human race do not allow that the possessions, empire, and other rights of nations 
should remain uncertain, subject to dispute, and ever ready to occasion bloody 
wars. Between nations, therefore, it becomes necessary to admit prescription 
founded on length of time as a valid and incontestable title.” 

And adds from Wheaton on International Law (§ 164, p. 260) : 

“The writers on natural law have questioned how far that peculiar species 
of presumption, arising from the lapse of time, which is called prescription, is 
justly applicable as between nation and nation; but the constant and approved 
practice of nations shows that by whatever name it be called, the uninterrupted 
possession of territory or other property for a certain length of time by one 
State excludes the claim of every other in the same manner, as, by the law of 
nature and the municipal code of every civilized nation, a similar possession 
by an individual excludes the claim of every other person to the articles or 
property in question.” 

And it was said: 

“There are also moral considerations which should prevent any disturb- 
ance of long recognized boundary lines; considerations springing from regard 
to the natural sentiments and affections which grow up for places on which 
persons have long resided; the attachments to the country, to home and to 
family, on which is based all that is dearest and most valuable in life.” 

In Louisiana v. Mississippi, 202 U. S., 1, 53, this court said: 

“The question is one of boundary, and this court has many times held 

that, as between the States of the Union, long acquiescence in the assertion 
*44 of a particular boundary and * the exercise of dominion and sovereignty 

over the territory within it, should be accepted as conclusive, whatever the 
international rule might be in respect of the acquisition by prescription of large 
tracts of country claimed by both.” 

An application of these principles cannot permit us to ignore the conduct 
of the States and the belief of the people concerning the purpose of the boundary 
line known as the old state, or Deakins, line, and to which their deeds called 
as the boundary of their farms, in recognition of which they have established 
their allegiance as citizens of the State of West Virginia, and in accordance 
to which they have fixed their homes and habitations. 

True it is, that, after the running of the Deakins line, certain steps were 
taken, intended to provide a more effectual legal settlement and delimitation 
of the boundary. But none of these steps were effectual, or such as to disturb 
the continued possession of the people claiming rights up to the boundary line. 

The effect to be given to such facts as long continued possession “gradually 
ripening into that condition which is in conformity with international order,” 
depends upon the merit of individual cases as they arise. 1 Oppenheim Inter- 
national Law, § 243. In this case we think a right, in its nature prescriptive, 
has arisen, practically undisturbed for many years, not to be overthrown with- 
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out doing violence to principles of established right and justice equally binding 
upon States and individuals. Rhode Island v. Massachusetts, 12 Pet. 657. 

It may be true that an attempt to relocate the Deakins line will show that 
it is somewhat irregular, and not a uniform, astronomical north and south line; 
but both surveyors appointed by the States represented in this controversy were 
able to locate a number of points along the line, and the northern limit thereof 
is fixed by a mound, and was located by the commissioners who fixed the 
boundary between West Virginia and Pennsylvania by a monument which was 

erected at that point, and we think from the evidence in this record 

*45  *that it can be located with little difficulty by competent commissioners. 

We think, for the reasons which we have undertaken to state, that the 

decree in this case should provide for the appointment of commissioners whose 

duty it shall be to run and permanently mark the old Deakins line, beginning 

at a point where the north and south line from the Fairfax Stone crosses the 

Potomac River and running thence northerly along said line to the Pennsylvania 
border. 

As to the contention made by West Virginia in her cross bill, that she is 
entitled to the Potomac River to the north bank thereof, we think that claim 
is disposed of by the case of Morris v. United States, 174 U. S. 196, already 
referred to. In that case, among other things, there was a controversy between 
the heirs of James H. Marshall and the heirs of John Marshall as to the owner- 
ship of the bed of the Potomac River from shore to shore, including therein 
certain reclaimed lands. Claims of the one set of heirs were based upon the 
charter of Lord Baltimore of June, 1632, and that of the others upon the grant 
of King James II to Lord Culpeper, afterwards owned by Fairfax, to which 
we have already referred. 

After making reference to the award of the commission to fix the Virginia 
and Maryland boundary, appointed in 1877, fixing the line and boundary at 
low-water-mark on the Virginia shore, to which arbitration the State of West 
Virginia was not a party, this court disposed of the controversy, irrespective 
of that award, in the following language, used by Mr. Justice Shiras in deliver- 
ing the opinion of the court: | 

“Whether the result of this arbitration and award is to be regarded as estab- 
lishing what the true boundary always was, and that therefore the grant to 
Thomas, Lord Culpeper, never of right included the Potomac River, or as 
establishing a compromise line, effective only from the date of the award, we 
need not determine. For, even if the latter be the correct view, we agree with 

the conclusion of the court below, that, upon all the evidence, the charter 
*46 granted to Lord * Baltimore, by Charles I, in 1632, of the territory known 

as the province of Maryland, embraced the Potomac River and soil under 
it, and the islands therein, to high-water mark on the southern or Virginia shore; 
that the territory and title thus granted to Lord Baltimore, his heirs and assigns, 
were never divested by any valid proceedings prior to the Revolution; nor was 
such grant affected by the subsequent grant to Lord Culpeper. 

“The record discloses no evidence that, at any time, any substantial claim 
was ever made by Lord Fairfax, heir at law of Lord Culpeper, or by his grantees, 
to property rights in the Potomac River, or in the soil thereunder, nor does it 
appear that. Virginia ever exercised the power to grant ownership in the islands 
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or soil under the river to private persons. Her claim seems to have been that 
of political jurisdiction.” 

We think this decision disposes of and denies this claim of the State of West 
Virginia in her cross bill. 

Upon the whole case, the conclusions at which we have arrived, we believe, 
best meet the facts disclosed in this record, are warranted by the applicable 
principles of law and equity, and will least disturb rights and titles long regarded 
as settled and fixed by the people most to be affected. If this decision can 
possibly have a tendency to disturb titles derived from one State or the other, 
by grants long acquiesced in, giving the force and right of prescription to the 
ownership in which they are held, it will no doubt be the pleasure as it will be the 
manifest duty of the lawmaking bodies of the two States to confirm such private 
rights upon principles of justice and right applicable to the situation. 

A decree should be entered settling the rights of the States to the western 
boundary, and fixing the same, as we have hereinbefore indicated, to be run 
and established along the old line known as the Deakins or old state line; and 
commissioners should be appointed to locate and establish said line as near as 

may be. The cross bill of the State of West Virginia should be dismissed 

*47 in so far as it asks for a decree fixing * the north bank of the Potomac 

River as her boundary. Counsel for the respective States are given forty 

days from the entry hereof to agree upon three commissioners and to present to 

the court for its approval a decree drawn according to the directions herein given, 

in default of which agreement and decree this court will appoint commissioners, 

and itself draw the decree in conformity herewith. Costs to be equally divided 
between the States. 

Decree accordingly. 


State of Maryland v. State of West Virginia. 


Supreme Court of the United States, 1910. 
[217 United States, 577.] 


Length of time that raises a right by prescription in private parties, likewise raises such 
.a presumption in favor of States. 

Consistently with the continued previous exercise of political jurisdiction by the respective 
States, Maryland has a uniform southern boundary along Virginia and West Virginia 
at low-water mark on the south bank of the Potomac River to the intersection of the 
north and south line between Maryland and West Virginia. 

The division of costs between States in a boundary dispute is one governmental in character 
in which each party has not a litigious, but a real, interest, for the promotion of the 
peace and good of the communities, and all expenses including those connected with 
making the surveys should be borne in common and included in the costs equally 
divided between the States. 

Decree in 217 U. S. 1, settled. 
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Tue facts involved in this case are stated in the opinion of the court de- 
livered February 21, 1909, ante, p. 1; the particular facts involved in the set- 
tlement of the decree are stated in the opinion following. 


Mr. Isaac Lobe Straus, Attorney General of the State of Maryland, for 
Maryland. 


Mr. William G. Conley, Attorney General of the State of West Virginia, 
and Mr. George E. Price for West Virginia. 


Mr. Justice Day delivered the opinion of the court. 


asf} In accordance with the opinion of this court handed * down February 

21, 1910, ante, p. 1, the learned counsel for the States of Maryland and 
West Virginia have submitted drafts of a decree to be entered in the case in 
accordance with the conclusions announced by this court. 

The differences in the proposed decrees are: first, concerning the boundary 
of Maryland along the south bank of the Potomac River from a point at or 
near Harper’s Ferry, westwardly to the point where the north and south line 
from the Fairfax Stone crosses the North Branch of the Potomac River, should 
that boundary line be located at high-water mark as contended by. counsel for 
the State of Maryland, or at low-water mark as contended by counsel for the 
State of West Virginia? In the opinion heretofore delivered in this case it was 
declared that the claim of the State of West Virginia for a location of her 
boundary line along the north bank of the Potomac River should be denied. 
This conclusion was reached upon the authority of the case of Morris v. United 
States, 174 U. S. 196. In the Morris case it was held in a contention between 
a title holder whose rights originated with the grant of 1632 to Lord Baltimore, 
and one whose rights originated under the grant of James II to Lord Cul- 
peper, that the grant to Lord Baltimore included the Potomac River to high- 
water mark on the southern or Virginia shore. As West Virginia is but the 
successor of Virginia in title, the conclusion thus announced in the Morris case 
necessarily denied her claim to the Potomac River to the north bank thereof, 
and a decree was directed dismissing the cross bill of West Virginia in which 
such a claim was made. 

In the former hearing, however, and in the decision rendered, the atten- 
tion of the court was not directed to the question whether the boundary of 
Maryland should be at high-water mark or at low-water mark along the south- 

ern bank of the Potomac River. 
r/o * As stated in the former opinion, after the State of West Virginia was 

created, an arbitration was had between the States of Virginia and Mary- 
land, and the Virginia boundary was fixed at low-water mark on the south shore 
of the Potomac. See Code of Virginia, v. 1, title 3, ch. 3, § 13, p. 18. This loca- 
tion of the boundary between Maryland and Virginia was accepted by the State 
of Maryland and definitely fixed as the line between herself and the State of 
Virginia. The arbitration of 1877 was before eminent lawyers and an elaborate 
opinion was rendered by them. They reached the conclusion that following the 
description in the charter of Charles I to Lord Baltimore, the right or south 
bank of the Potomac River, at high-water mark, was the boundary between 
Maryland and Virginia. This conclusion is in accordance with the one reached 
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by this court in the Morris case, in which case it was declared that the province 
of Maryland under the charter of Lord Baltimore embraced the Potomac River 
to high-water mark on the southern, or Virginia shore, and the court then de- 
clared that this title had not been divested by any valid proceedings prior to 
the Revolution, nor was it affected by the subsequent grant to Lord Culpeper, 
and therefore, as between the claimants under the old grant to Lord Baltimore 
and the one to Lord Culpeper, that the title of the claimants under the Balti- 
more grant embraced the Potomac River to high-water mark on the Virginia 
shore. But the arbitrators proceeding to establish the boundary between the 
States in the light of subsequent events, after referring to the effect of long 
occupation upon the rights of States and nations, and declaring that the length 
of time that raises a right by prescription in private parties likewise raises such 
a presumption in favor of States as well as private parties, took up the location 

of the boundary between the States along the Potomac River, and said: 
*580 “The evidence is sufficient to show that Virginia, from * the earliest 

period of her history, used the South bank of the Potomac as if the soil to 
low water mark had been her own. She did not give this up by her Constitution of 
1776, when she surrendered other claims within the charter limits of Maryland; 
but on the contrary, she expressly reserved ‘the property of the Virginia shores or 
strands bordering on either of said rivers, (Potomac or Pocomoke) and all im- 
provements which have or will be made thereon.’ By the compact of 1785, 
Maryland assented to this, and declared that ‘the citizens of each State respec- 
tively shall have full property on the shores of the Potomac, and adjoining their 
lands, with all emoluments and advantages thereunto belonging, and the privi- 
lege of making and carrying out wharves and other improvements.’ 

* * * * * * * * * 

“Taking all together, we consider it established that Virginia has a pro- 
prietary right on the south shore to low water mark, and, appurtenant thereto, 
has a privilege to erect any structures connected with the shore which may be 
necessary to the full enjoyment of her riparian ownership, and which shall not 
impede the free navigation or other common use of the river as a public 
highway. 

“To that extent Virginia has shown her rights on the river so clearly as to 
make them indisputable.” 

The compact of 1785 (see Code of Virginia, v. 1, title 3, ch. 3, § 13, p. 16) 
is set up in this case, and its binding force is preserved in the draft of decrees 
submitted by counsel for both States. We agree with the arbitrators in the 
opinion above expressed, that the privileges therein reserved respectively to 
the citizens of the two States on the shores of the Potomac are inconsistent with 
the claim that the Maryland boundary on the south side of the Potomac River 
shall extend to high-water mark. There is no evidence that Maryland has 

claimed any right to make grants on that side of the river, and the privi- 
*581 leges * reserved to the citizens of the respective States in the compact of 
1785 and its subsequent ratifications indicate the intention of each State to 
maintain riparian rights and privileges to its citizens on their own side of the river. 

This conclusion gives to Maryland a uniform southern boundary along Vir- 
ginia and West Virginia at low-water mark on the south bank of the Potomac 
River to the intersection of the north and south line between Maryland and 
West Virginia, established by the decree in this case. This conclusion is also 
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consistent with the previous exercise of political jurisdiction by the States re- 
spectively. 

The decree will therefore provide for the south bank of the Potomac River 
at low-water mark on the West Virginia shore as the true southern boundary 
line of the State of Maryland. 

The other contention in the case concerns the costs of the surveys made 
by the surveyors of the respective States. It is the contention of Maryland that 
they should be equally divided, while West Virginia contends that each State 
should bear its own expense in this respect. An examination of the record 
shows that early in the proceedings in this case, on the twenty-sixth day of 
May, 1894, an order was entered by consent of parties, which authorized a 
survey to be made by surveyors to be agreed upon in writing by counsel for 
the respective States, said surveyor or surveyors to return to this court a report 
and map or maps made by him or them under the order, together with copies 
of such report, map or maps. The order provided for notice to be given attor- 
neys for both parties of the time and place of commencing such surveys. Sub- 
sequently surveyors were designated, surveys were made and elaborate reports 
were filed in this court. Under these circumstances we are of opinion that the order 
heretofore made concerning the division of the costs should include the costs 

of such surveys. As was said by this court in Nebraska v. Iowa, 143 U.S. 
*582 359, 370, * in making an order for a division of costs between the two 

States in a boundary dispute, the matter involved is governmental in char- 
acter, in which each party has a real and yet not a litigious interest. The object to 
be obtained is the settlement of a boundary line between sovereign States in the in- 
terest, not only of property rights, but also in promotion of the peace and good 
order of the communities, and is one which the States have a common interest to 
bring to a satisfactory and final conclusion. Where such is the nature of the cause 
we think the expenses should be borne in common, so far as may be, and we 
therefore adopt so much of the decree proposed by the State of Maryland as 
makes provision for the costs of the surveys made under the order of this court. 

We append the decree to be entered: 


DECREE 


This cause came on to be heard at this term and was argued by counsel; 
and thereupon, on consideration thereof, it was adjudged and decreed as follows: 

First. That the true boundary line between the States of Maryland and 
West Virginia is ascertained and established as follows: 

Beginning at the common corner of the States of Maryland and Virginia 
on the southern bank of the Potomac River at low-water mark at or near the 
mouth of the Shenandoah River, (near Harper’s Ferry,) and running thence 
with the southern bank of the said Potomac River, at low-water mark, and 
with the southern bank of the North Branch of the Potomac River at low- 
water mark, to the point where the north and south line from the Fairfax Stone 
crosses the said North Branch of the Potomac, and thence running northerly, as 
near as may be, with the Deakins or Old State line to the line of the State of 

Pennsylvania. 
*583 Second. That Julius K. Monroe, William McCulloch * Brown and 
Samuel S. Gannett be, and they are hereby, appointed commissioners to run, 
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locate and establish and permanently mark with suitable monuments the said Dea- 
kins or Old State line as the boundary line between the States of Maryland and 
West Virginia from said point on the southern bank of the North Branch of the 
Potomac River to the said Pennsylvania line, in accordance with the opinion of 
this court heretofore filed in this case and with this decree, the said line to be 
run and located as far as practicable as it has been generally recognized and 
adopted by the people residing about or near the same as the boundary line 
between the said States, and not as conforming, except to a limited extent, to 
the western boundary of the Maryland Military Lots as said lots are now located 
and held. Said commissioners shall mark said line as run, located and estab- 
lished by them with suitable stone monuments, at reasonable and proper in- 
tervals, according to the topography of the country. 

It is further ordered that before entering upon the discharge of their duties 
each of said commissioners shall be duly sworn to perform faithfully, impar- 
tially and without prejudice or bias the duties herein imposed; said oath to be 
taken before the clerk of this court, or before either of the clerks of the Circuit 
Courts of the United States for the District of Maryland or for the Northern 
District of West Virginia, or before an officer authorized by law to administer 
an oath in the State of Maryland or of West Virginia, and returned with their 
report; that said commissioners may arrange for their organization, their meet- 
ings and the particular manner of the performance of their duties, and are 
authorized to adopt all ordinary and legitimate methods in the ascertainment of 
the true location of said boundary line, including the taking of evidence under 
oath and calling for papers and documents, but in the event evidence is taken 

the parties shall be notified and permitted to be present and cross-exam- 
*584 ine * the witnesses; and all evidence taken by the commissioners and all 

exceptions thereto and action thereon shall be preserved and certified and 
returned with their report. 

Said commissioners are also at liberty to refer to and consult the printed 
record in the cause so far as they may think proper to enable them to discharge 
their duties under this decree. 

It is further ordered that the clerk of this court shall at once forward to 
the governor of each of said States of Maryland and West Virginia, and to each 
of the commissioners appointed by this decree, a copy of this decree duly 
authenticated. And said commissioners are authorized, if they deem it neces- 
sary, to request the cooperation and assistance of the State authorities in the 
performance of the duties imposed on them by this decree. 

It is further ordered that said commissioners do proceed, with all con- 
venient dispatch, to discharge their duties in running, locating, establishing and 
marking said line as herein directed, and make their report thereof and of their 
proceedings in the premises to this court on or before the first day of January, 
1911, together with a complete bill of costs and charges annexed. 

It is further ordered that should vacancies occur in said board of com- 
missioners by reason of death, the refusal to act or inability to perform the 
duties required by this decree, the Chief Justice of this court is hereby author- 
ized and empowered to appoint other commissioners to supply such vacancies, 
and said Chief Justice is authorized to act on such information in the premises 
as may be satisfactory to himself. 
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It is further ordered that all the costs of the proceedings by said com- 
missioners under this decree, including a remuneration of not exceeding fifteen 
dollars ($15.00) per day and his reasonable expenses for each commis- 
*585 sioner whilst actually engaged in the performance of his duties * hereunder, 
and the other costs incident to the running, locating, establishing and mark- 

ing said line, shall be paid by the States of Maryland and West Virginia equally. 

Third. That the cross bill of the State of West Virginia, in so far as it 
asks for a decree fixing the north bank of the Potomac River as the boundary 
line between said States, be, and the same is, hereby dismissed. 

Fourth. That this decree shall not be construed as abrogating or setting 
aside the compact made between commissioners of the State of Maryland and 
the State of Virginia at Mount Vernon on the 28th day of March, 1785, and 
which was confirmed by the general assembly of Maryland and afterwards by 
act of the general assembly of Virginia passed on the 3rd day of January, 1786, 
but the said compact, except so far as it may have been superseded by the pro- 
visions of the Constitution of the United States, or may be inconsistent with 
this decree, shall remain obligatory upon and between the States of Maryland 
and West Virginia, so far as it is applicable to that part of the Potomac River 
which extends along the border of said States, as ascertained and established 
by this decree. 

Fifth. That all the costs in this case and the proceedings therein as the 
same shall be taxed by the clerk of this court, and including also the costs of 
the surveys made by the two States under the order or orders of this court, 
said costs for said surveys to be ascertained and taxed by the clerk of this 
court upon vouchers sworn to and exhibited to him, shall be equally divided 
between the said two States.* 


State of Virginia v. State of West Virginia. 
Supreme Court of the United States, 1911. 
[220 United States, 1.] 


A suit brought by one State against another, formed by its consent from its territory, to 
determine what proportion the latter should pay of indebtedness of the former at the 
time of separation, is a quasi-international controversy and should be considered in an 
untechnical spirit. In such a controversy there is no municipal code governing the 
matter and this court may be called on to adjust differences that cannot be dealt with 
by Congress or disposed of by the legislature of either State alone. 

A State is superior to the forms that it may require of its citizens; and where a part of 
a State separates and is created into a new State, a contract can be created by the 
constitutive ordinance of the parent State followed by the creation Of the contemplated 
State. 

A provision of the constitution of a new State, which is not addressed solely to those 
who are to be subject to its provisions, but is intended to be understood by the parent 


1 For the final phase of this case see Maryland v. West Virgini 
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State and by Congress as embodying a just term which conditions the parent’s consent, 
amounts to a contract. 

In this case, the ordinance of Virginia, the constitution of West Virginia, and the act of 
Congress admitting West Virginia into the Union, when taken together, establish a 
contract that West Virginia will pay her share of the debt of Virginia existing at the 

time of separation. 

=2 *Where all expenditures for which the debt of a State is created have the ultimate 

good of the whole State in view, the whole State, and not the particular locality in 
which the improvements are made, should equally bear the burden; and so held in appor- 
tioning the debt of Virginia between that State and West Virginia, that the latter 
should bear its share of the debt so created. 

Provisions in the constitution of one State which is a party to a contract with another 
State cannot be taken as the sole guide to determine obligations under the contract. 

What is just and equitable under a contract between States is a judicial question within 
the competence of this tribunal to decide. 

A state may, by suit in this court, enforce against another State a contract in the perform- 
ance of which the honor and credit of the plaintiff State is concerned. New Hampshire 
v. Louisiana, 108 U. S. 76, distinguished. 

The liability assumed by West Virginia to bear a fair proportion of the debt of Virginia is a 
deep-seated equity not discharged by the fact that the creditors of Virginia may have 
released that State from the obligation of the portion to be assumed by West Virginia 
as ultimately determined; and Virginia may maintain a suit in this court to determine 
the liability of West Virginia even if the proceeds are to be applied to those holding 
certificates on which Virginia is no longer liable. 

In apportioning the debt of Virginia between that State and West Virginia, the court 
rejects other methods proposed and adopts the ratio determined by the master’s esti- 
mated valuation of real and personal property of the two States at the date of 
separation. 

The value of slaves is properly excluded from such valuation. 

There are many elements to be considered in determining the liability for interest by a 
newly created State on its share of the debt of the parent State, and this court will, 
before passing on that question in a suit of this nature, afford the parties an opportunity 
to adjust it between themselves. 

A suit between States to apportion debt is a quasi-international controversy involving the 
honor and constitutional obligation of great States, which have a temper superior to 
that of private litigants; and, when this court has decided enough, patriotism, fraternity 
of the Union and mutual consideration should bring the controversy to an end. 


Tue facts, which involve the adjustment between Virginia and West 
3 Virginia of the debt of Virginia at the time * of the formation of the State 
of West Virginia, are stated in the opinion. 


Mr. Samuel W. Williams, Attorney General of Virginia, Mr. William A. 
Anderson, Mr. Randolph Harrison and Mr. John B. Moon for Virginia: 

The insista[e]nce of Virginia has been, and is, that West Virginia should be 
charged with an equitable proportion of the debt, to be ascertained under the 
Wheeling ordinance construed so as not to defeat the expressed controlling pur- 
pose of its enactment, and qualified and ruled by the provisions of Article VIII 
of the West Virginia constitution, upon which the consent of the legislature of 
Virginia and of the Congress of the United States to the formation of the new 
State was predicated. 

Agreeably to the decision of this court in its opinion, delivered by the late 
Chief Justice, the view of Virginia is, and has been, that the ordinance and the 
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provisions of the West Virginia constitution, should be read as being in pari 
materia; but that the constitutional provision, being the latest, must prevail, if, 
and whenever there is any conflict between them. 

Under paragraph 1 of the master’s report, the public debt of the Com- 
monwealth of Virginia as of January 1, 1861, is ascertained to be $33,897,073.82. 
The only controverted questions which have arisen under this paragraph have 
been as to the inclusion of the bonds of the Commonwealth, held by her Sinking 
Fund Board, and her Literary Fund Board, as part of the public debt. Vir- 
ginia withdraws her objections to the master’s action in excluding these bonds 
from the amount of the public debt. 

Under paragraph 2 of the master’s report, “the extent and assessed valua- 
tion of the territory of Virginia and of West Virginia, June 20, 1863, and the 
population thereof, with and without slaves, separately,” as ascertained and re- 

ported by the master, are acceptable to Virginia. 
*4 * Under paragraph 3 of the master’s report, he has reported “all ex- 
penditures made by the Commonwealth of Virginia within the territory 
now constituting the State of West Virginia, since any part of the debt was 
contracted.” 

This is one of the accounts which is called for under § 9 of the Wheeling 
ordinance. The only questions to be considered in determining whether any 
particular expenditure made during that period should be charged against West 
Virginia, are: First, Was it made by Virginia, and Second, Was the money ex- 
pended in West Virginia? The expenditures made in West Virginia in the 
construction of the Covington & Ohio Railroad, amounting to $1,146,460.42, 
are allowed by the master, but this allowance is objected to by West Virginia 
on the ground that by reason of the public acts and transactions of Virginia and 
West Virginia, in reference to this railroad, Virginia has lost her right to have 
those expenditures charged against West Virginia. 

The Wheeling ordinance prescribed the basis on which the proportion of 
the Virginia debt to be assumed by West Virginia was to be ascertained and 
vested in the new State the ownership of the portion of the Covington & Ohio 
Railroad located in Virginia, and there is nothing In the concurrent acts of the 
two States, in reference to the Covington & Ohio Railroad, which repeals or 
modifies the provisions of that ordinance. 

The master rejected, as proper charges against West Virginia, all expendi- 
tures made by Virginia in West Virginia territory in the construction of works 
of internal improvement located in West Virginia, but built through the agency 
of joint stock companies. 

The master erred in the rejection of those items of the account against 
West Virginia. Paragraph 3 of the decree, closely following the terms of the 

Wheeling ordinance, directs the master to ascertain and report “all 
*5 * expenditures made by the Commonwealth of Virginia within the terri- 

tory now constituting West Virginia.” The ground relied on for exclud- 
ing these items from the debit account against West Virginia is, because of the 
manner in which the expenditures were made; that is, because they were not made 
by the State directly, through her own officers or employés, but were made through 
the medium of joint stock companies. There is no such qualification of the ex- 
penditures which are to be charged, either in the decree or in the ordinance. The 
words “direct” or “indirect” are not found in either the decree or in the ordinance. 
No such classification is to be found in either the decree or in the ordinance. 
_ The view which is here urged as to the expenditures of the Commonwealth 
in works of internal improvement constructed in West Virginia territory, and 
as to the classification of such of those expenditures as were made through the 
agency of joint stock companies, is the view heretofore consistently taken by 
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the representatives of West Virginia most familiar with the subject. The con- 
struction of the Wheeling ordinance in respect to the expenditures made by 
Virginia, through the agency of joint stock companies in the territory of West 
Virginia and adopted by public officials of West Virginia, remained unchal- 
lenged for more than a generation, and until this case, when this new and 
forced construction is attempted to be placed upon the Wheeling ordinance. 
We submit that this construction is not warranted, and that there is no authority 
for the master, under the language of the decree, which requires a report of all 
expenditures, to classify expenditures as “direct” and “indirect.” 

The fourth paragraph of the decree directs the master to ascertain “such 
proportion of the ordinary expenses of the government of Virginia, since any 

of said debt was contracted, as was properly assignable to the counties 
16 which were created into the State of West Virginia on the * basis of the 

average total population of Virginia, with or without slaves, as shown by 
the census of the United States.” 

This inquiry is manifestly predicated upon the language of the Wheeling 
ordinance, which provides that the new State shall be charged with “a just 
proportion of the ordinary expense of the state government, since any part of 
the said debt was contracted.” 

Nor are the ordinary expenses of a state government merely those which 
are necessary and regular in their occurrence, but quite as largely such as are 
usual, though not periodical, and such as are appropriate though not essential to 
the needs and aspirations of an enlightened and progressive people, and as are 
lawful. 

In a modern State, and particularly in a State of the American Union, 
caring for, conserving and promoting the economic and material, as well as the 
social, sanitary, physical, intellectual and moral welfare of its people, many ex- 
penditures which may not be regarded as strictly governmental, and some which 
may not be absolutely necessary, are proper, lawful, usual and ordinary. 

Under the decree the master was directed to ascertain and report ‘“‘such 
proportion of the ordinary expenses of the government of Virginia since any 
of the debt was contracted, as was properly assignable to the counties which 
were created into the State of West Virginia, on the basis of the fair estimated 
valuation of the property, real and personal, by counties, of the State of 
Virginia.” 

This paragraph is clearly in the alternative with the last clause of para- 
graph 4. The land assessments in Virginia were made in 1856, seven years 
before June, 1863, at which latter date at least four-fifths of the present terri- 
tory of Virginia and one-fifth of the present territory of West Virginia had been 

ravaged and desolated by war, so that the valuation in 1856 afforded no 
ih just measure of * value in 1863. The lands were assessed as of their cash 
value in 1856. The personal property in Virginia counties was assessed 
annually on the first of February of each year, as of its then value, in the currency 
which then constituted the medium of exchange and the standard of value. The 
currency in 1863, with reference to which, as a standard of value, all their trans- 
actions were conducted was the depreciated currency of the Confederate States. 
The market values of all property, real and personal, in Confederate Virginia, was 
throughout 1863, fictitiously enhanced by reason of the depreciation of the cur- 
rency in circulation in those regions, in which currency alone those values were 
measured. The uncontradicted evidence in the case show that the depreciation 
in value extended not only to slaves, but to all personal property, and was at 
least fifty per cent as a minimum. 
The sixth paragraph of the decree directs the master to ascertain all money 
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paid into the treasury of the Commonwealth from the counties included within 
the State of West Virginia during the period prior to the admission of the latter 
State into the Union. 

The defendant objects to the master’s findings under this head because he 
fails to give West Virginia credit for certain items. 

The master’s findings upon these items is evidently justified by the facts, 
and is consistent with the language of the decree and of the Wheeling ordinance. 

The amounts received by Virginia upon the accounts and items objected 
to by defendant, particularly the dividends upon bank stock, were in no sense 
money paid into the treasury of the Commonwealth from the counties included 
in the State of West Virginia. They were profits earned by Virginia’s own 
money which she had invested in fiscal institutions, and not money paid to Vir- 

ginia from West Virginian counties, within the meaning or within the 
ie) reason of the sixth paragraph of the decree, or * of the ninth section of the 
Wheeling ordinance, on which that paragraph is based. 

The seventh paragraph of the decree directs an account ascertaining “the 
amount and value of all money, property, stocks and credits which West Virginia 
received from the Commonwealth of Virginia, not embraced in any of the pre- 
ceding items, and not including any property, stocks or credits which were ob- 
tained or acquired by the Commonwealth aiter the date of the organization of 
the restored government of Virginia, together with the nature and description 
thereof.” 

This direction of the decree was doubtless given in response to the pro- 
visions of §§ 1, 2 and 5 of the act of the Wheeling legislature passed February 
3, 1863. There were large amounts of property, chiefly unappropriated, aban- 
doned, and delinquent and forfeited lands to which the Commonwealth had 
title, which passed to the new State by the said act of the Wheeling legislature 
and with the value of which property West Virginia was chargeable by the 
terms of that act, upon such settlement as should be had between the two 
States. 

It was found to be impracticable to obtain satisfactory evidence of the dis- 
position which had been made by the new State of large quantities of land, 
delinquent and forfeited to the Commonwealth prior to June, 1863. So that the 
only charges made by Virginia under the seventh paragraph of the decree are 
for money and bank stocks actually received by West Virginia from Virginia, 
after the formation of the new State in 1863 and 1864. 

West Virginia received from the Commonwealth amounts aggregating 
$170,771.46, as assented to and certified by the accountants of both parties, and 
is reported by the master at page 181 of his report. Under these circumstances 
it is difficult to understand upon what ground the master excluded these items 

amounting to $170,771.46, as to which the facts are unquestionable. 
*9 * These sums of money were undoubtedly received by the new from the old 

State. At that time the officials of the restored government of Virginia 
were West Virginians. That government dominated by West Virginians and the 
new State of West Virginia could appropriate and take out of the treasury of the 
State of Virginia at Wheeling, whatever it chose, and it did undoubtedly receive 
from the restored government of Virginia $170,771.46 for which sum it is prop- 
erly chargeable. 
ae INU should West Virginia pay? What is West Virginia’s share of the 

ebt: 

There can be no question but that the provisions of Article 8, § 8 of the 
West Virginia constitution, the act of Virginia and the act of Congress created 
a compact, and that the provisions of the constitution constituted an essential 
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stipulation and condition upon which the consent of the legislature of Virginia 
to the creation of the new State was predicated. The Congress of the United 
States would never have given its consent to the partition of Virginia, and the 
erection of the new State out of her domain, but for the fact that the new 
State had undertaken to assume an equitable proportion of the then existing 
debt of the Commonwealth of Virginia, and pay the same with interest thereon. 

As to the liability of West Virginia for interest; the contract here con- 
sidered was a Virginia contract. Under the law of Virginia as repeatedly ad- 
judicated by her highest court, the interest is incident to the obligation, and 
whenever a debt is due the debtor is bound to pay interest unless relieved from 
this obligation by agreement. “The interest follows the principal as the shadow 
does the substance.” The decisions of the highest court in West Virginia are 
in accord with the decisions of the Virginia courts. This rule is applied in 

Virginia to debts due by the Commonwealth. The framers of the Wheel- 
*10 ing ordinance must be presumed to have drawn that instrument * with 

reference to the principle of equity and justice which had then and long 
before that time been embodied in the laws of Virginia by the repeated decisions 
of her highest courts. 

The language of the Wheeling ordinance is that “The new State shall take 
upon herself a just proportion of the public debt of the Commonwealth of Vir- 
ginia, prior to the first day of January, 1861,” etc. 

The debt of Virginia therein referred to was an interest-bearing debt. It 
was evidenced by the bonds of the Commonwealth, all of which, by the express 
terms of the obligations, bore interest, payable in the future. 

The stipulation of West Virginia expressed in her constitution and accepted 
and acted upon by Virginia, was that West Virginia would pay the accruing 
interest on her share of the debt, as it should accrue, and the principal thereof 
within thirty-four years. 

The claim of Virginia is that West Virginia is bound both by the terms 
of the Wheeling ordinance and of her first constitution to pay a just and equi- 
table part of this debt, with interest thereon until the same shall be fully paid, 
and that she shall not be suffered to repudiate either obligation. 


Mr. Holmes Conrad, counsel for the bondholding creditors, appearing as 
amicus curie: 

Counsel for bondholders dissents from the views expressed in the briefs 
and arguments of the Attorneys General of Virginia and West Virginia, re- 
spectively, as to the validity and application here of the ninth section of the 
Wheeling ordinance. 

1. The ninth section of the ordinance was not “the basis upon which the 
consent of the Commonwealth of Virginia was given to the formation of the 

new State.” Such ninth section was never, for one instant of time, recog- 
*11 nized by any convention or legislature as having * any binding force upon 

either State or person, and that as a proposition made by Virginia to West 
Virginia it was never accepted by the latter State. 

2. The ninth section was not “a stipulation imposed by Virginia upon 
West Virginia as a condition upon which her consent was given and which was 
afterwards accepted and assented to by the people of West Virginia.” 

3. It was not “a contractual or a fundamental provision, and it did not 
constitute a primary obligation, or lie at the foundation of the right of West 
Virginia to be a State.” 

West Virginia became a State by being admitted into the Union by the 
Congress of the United States, upon the consent, first obtained, of the restored 
State of Virginia, and such consent, in its express terms, referred to the con- 
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stitution framed for West Virginia, and did not by expression or implication 
refer to the ordinance or to any of its provisions. 

4. The “basis of settlement prescribed by the Wheeling ordinance,” whether 
taken alone or in connection with any legislation or constitutional provision, was 
never binding “‘on both States” or on either State. 

It was not referred to in the case of Virginia v. West Virginia, 11 Wall. 39, 
and, as shown by Mr. Faulkner, the counsel for West Virginia in that case, 
had no relevancy or connection with the line of argument taken by either the 
counsel or the court in that case. 

The bondholding creditors, whose interests this court has allowed to be 
represented here, are creditors of Virginia and of West Virginia alike. They 
are not formal parties to this cause, but their interests are fully recognized 
and secured by the several acts of the General Assembly of Virginia, which 
form part of this record, and under which Virginia has received and holds the 
bonds deposited by them, as a trustee, as to the unfunded one-third of the 

amounts of such bonds. 
= 12 * On the part of the bondholding creditors, it is insisted that the only 
just and reasonable plan for ascertaining the proportion of the debt proper 
to be borne by West Virginia, is that stated and approved by the writers on inter- 
national or public law, and which was adopted by this court, in its opinion, de- 
livered by Mr. Justice Field, in Hartman v. Greenhow, 102 U. S. 672. 

Both on the ground of international law, and on the express provision of 
the constitution of the State, under which Congress admitted it into the Union, 
the liability of West Virginia, for an equitable proportion of the public debt of 
Virginia, appears to be inevitable. 

The bonds evidencing the public debt of Virginia, prior to the first day of 
January, 1861, and deposited by the holders thereof, with the Commonwealth of 
Virginia, under the provisions of the several funding acts, were not cancelled 
or extinguished as to the one-third of the amount thereof, estimated to be the 
equitable proportion of such debt to be borne by the State of West Virginia. 

The Commonwealth of Virginia has never been discharged from liability on 
the bonds issued by her prior to January 1, 1861, except as to the extent of the 
two-thirds of the amount thereof for which amount the holders surrendered 
them, as to such two-thirds, and received in lieu thereof the new bonds of the 
Commonwealth. 

The Wheeling ordinance, as shown by its title, was “to provide for the 
formation of a new State, out of a portion of the territory of this State.” All 
of its sections, except the ninth, were directed to that end. The State was 
formed when its constitution was framed and adopted by its people. The ordi-’ 
nance then became functus officio, and ceased to have any operation. The ninth 
section, as contended by counsel for West Virginia, was a proposition made by 
Virginia and tendered to West Virginia. 

West Virginia’s time for accepting it, was when she was assembled in 

*13 convention in November, 1861; then, and * only then, while she was fram- 

ing her constitution could she have signified her acceptance of the propo- 

sition, by embodying it in her constitution. She did not embody it. She em- 

bodied something altogether different, and made no reference to the ninth section 
of the Wheeling ordinance. 

A “plan by which the new State should ascertain her just proportion of 
the public debt of Virginia” was not a matter as to which the parent State, 
Virginia, could prescribe or dictate terms to the new State. In none of the 
compacts made by States does it appear that the parent State has ever sought 
or been allowed to impose on the new State any such burdens, limitations or 
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conditions, as were not immediately connected with the territory ceded to the 
new State. The extent of such territory, its boundaries, and the rights and 
assessments incident thereto, and these only, can be the subject-matters of 
such compacts. All other matters fall within the domestic power and control 
of the new State. 

At no time and in no manner did West Virginia ever accept the proposition 
contained in the ninth section of the Wheeling ordinance. The provision made 
by West Virginia in her constitution was not an acceptance of the ninth section 
of the Wheeling ordinance. It differed in its most material features from that 
section. Acceptance of a proposition must be absolute and unconditional with- 
out the omission or addition of a single term. 

The method of ascertainment proposed by the ninth section of the ordi- 
nance cannot be accepted as a proper plan for ascertaining West Virginia’s 
just proportion of the public debt of Virginia, because—as the master has found 
in his report—“The Wheeling ordinance is not predicated upon the amount 
of the public debt,” and counsel for West Virginia have repeatedly stated that 

“the ninth section of the ordinance has no relation to the amount of the 
*14 public debt of Virginia,” etc. ‘The amount of the * Virginia debt is not a 

factor to be taken into consideration in ascertaining West Virginia’s just 
proportion.” 

The “just proportion” of an amount cannot be ascertained without know- 
ing the amount itself. 

The convention that framed the constitution for the proposed new State 
did not regard itself as bound by any suggestions offered by the Wheeling 
ordinance. It either ignored or repudiated the suggestion made as to the name 
of the new State, and also as to the plan for ascertaining the proper proportion 
of the public debt of Virginia to be borne by West Virginia. 

The act of Congress of December 31, 1862, admitting the State of West 
Virginia into the Union, did not refer to the Wheeling ordinance, but did refer 
only to the act of the Virginia legislature and to the constitution adopted by 
West Virginia. 

The act of the legislature of Virginia giving consent to the erection of the 
new State within its territory did not refer to the Wheeling ordinance, and her 
consent was not given on any condition, either express or implied, that the 
ordinance or any of its provisions should form a compact between the two 
States, but such consent was given to the formation of the new State according 
to the boundaries and under the provisions set forth in the constitution for the 
said State of West Virginia, proposed by the convention which assembled in 
Wheeling on November 26, 1861. 

The Wheeling ordinance was adopted by a convention which sat in August, 
1861, and the purpose of the Virginia legislature appears to have been to ex- 
clude the inference that it referred in any way to the acts of that convention. 


Mr. Charles E. Hogg, Mr. George W. McClintic and Mr. John C. Spooner, 

with whom Mr. William G. Conley, Attorney General of the State of West 

*15 =-Virginia, Mr. * Wm. Mollohan, Mr. Wm. M. O. Dawson and Mr. W. G. 
Matthews were on the brief, for West Virginia: 

When the great transactions occurred which are under review, the Con- 
federate States of America had been formed. Ordinances of secession had been 
passed by South Carolina, Georgia, Florida, Alabama, Mississippi and Louisiana. 
Virginia had passed an ordinance of secession, had borrowed $1,000,000, had 
called for 10,000’men to serve for twelve months and has[{d] arranged with the 
Confederate government for admission to the Confederacy, and in the mean- 
time that her troops should, under the Confederate government, be employed 
against the United States. 
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Her troops had seized the Norfolk and Gosport Navy Yards, the arsenal 
at Harper’s Ferry, the Customs Houses, and other property of the United States 
within her borders; had hauled down the flag of the United States and hoisted 
in its place another. President Buchanan in a message to Congress had taken 
the position that there was no power in the Federal Government under the 
Constitution to coerce a State. Fort Sumter had been surrendered. 

President Lincoln had called for 75,000 troops to serve three months. The 
battle of Bull Run had been fought in which the Federal troops were disas- 
trously defeated. The “New York Tribune,” edited by Mr. Greeley, exercising 
a most potent influence upon public opinion, advocated a peaceful separation 
of the States determined to withdraw, and many eminent men of undoubted love 
for the Union in both parties seemed to be of the same opinion. There was 
grave doubt throughout the country as to the ultimate result. The people of 
West Virginia could not be blind to the fact that if the Confederacy should 
be established, that territory would, unless action were taken, be irrevocably 

a part of that Confederacy. 
“16 Isolated from eastern Virginia, and differing in sentiment * from her 
people in respect to the right of secession and the institution of slavery, her 
people are not to be justly chided here or elsewhere for embracing that opportu- 
nity to become a State in the Union. In this situation, is to be found the genesis 
of West Virginia; and in the light of this situation, her people are to be judged 
and her compacts and “constating” instruments are to be construed. 

This court has never decided that when a State is divided the debts of 
the original State should be ratably apportioned between it and the new State. 
That question was not involved in or decided by either Hartman v. Greenhow, 
102 U. S. 672, or Antoni v. Greenhow, 107 U. S. 769. 

The true rule of public law in case of the division of a State is that general 
debts are apportioned on the basis of taxable value. Local debts are assumed 
by the State for the exclusive benefit of whose territory they were incurred. 
See Hall’s International Law, 78, 80. No rule of international law concerning 
this point can be said to exist, although many treaties have stipulated a devolu- 
tion of a part of the debt of the predecessor upon its successor. See also Treaty 
of Berlin of 1878, and Huber, Nos. 125-135 and 205; Oppenheim’s Int. Law, 
§ 84; and Glenn’s Int. Law, 36. As to the effect of change of sovereignty upon 
the public rights and obligations, see Hannis Taylor, Int. Law, §§ 166, 168. 
Pradier Fodéré, in “Traité de Droit International Public,’ Vol. 1, § 156, states 
that the state to which cession is made is bound by local debts of ceded territory. 

Bluntschli says, § 59, that the debts of the state ought not to be divided 
proportionately to the population, but that the taxes furnish a juster basis. Bon- 
fils, 3d ed., §§ 223-226, limits the liability exclusively to the debts contracted 

for the exclusive benefit of its territory, and makes taxation the basis. 
*17 Franz v. Lisgt, University of * Berlin, 2d ed., Berlin, 1902, § 23, p. 175, 

takes the same view; see also Piédeliévre, Paris, 1894, §§ 154, 155. The 
proportion of the debt to be borne should be determined in accordance with the 
relative wealth of the detached portion and of the remainder of the dismembered 
state, and this wealth is disclosed by the taxes. Alphonse Rivier, Paris, 1826, 
VolotepsZ13nCArt: 40, V). 

Pasquale Fiore, Int. Law, § 132, of his codified Int. Law, § 360 of Noveau 
Droit International, says that Bluntschli is correct, that the apportionment should 
not be made proportionally to population, but apportioned proportionally to 
the taxes. Pradier Fodéré. §§ 156, 157, states that the state to which cession 
is made is bound by local debts of ceded territory, citing ‘as instances the 
acquisition, of Lombardy and Venice by Italy, and the Alsace-Lorraine cession 
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of 1871, as the general rule, to which the treaty of Berlin of 1878, imposing 
part of the public Turkish debt upon Bulgaria, Montenegro, Servia, was an 
exception, 

Max Huber, on Staatensuccession (1898), says, pp. 90-92, § 34, that the 
division pro rata regtionis has no reasonable basis, and on p. 96 limits the as- 
sumption to special debts; see also § 272, as to debts incurred in the interest of 
the particular domain. See also Henri Appleton on Annexation and Debts, 
Paris, 1895, Ch. IV, § II, 65-67. 

Even if the court should be of opinion that the rule of international law 
does not govern the present case, yet if the court, apart from the method pre- 
scribed by the ordinance and notwithstanding the provision in the constitution 
of West Virginia referring the matter for ascertainment to the legislature of that 
State, should undertake to determine the equitable proportion of the old Virginia 
debt which West Virginia should assume, it cannot fail to give great weight to the 

authorities on international law which we have cited. The rules of inter- 
*18 national law are * based entirely upon considerations of equity and fair- 

ness. They have no force nor sanction except from the consent of nations 
by reason of their evident justice. This court, therefore, in determining what 
would be an equitable apportionment of the Virginia debt, would undoubtedly 
desire to take into most careful consideration the unanimous opinion of the 
modern international law authorities that, in apportioning the debt of a state 
after its division, equity requires a distinction to be made between the por- 
tion of the debt which is local or special in its character and that which is 
general, so that the parent state and the new state are bound respectively to 
assume the whole of the local debts relating to their respective territories, 
leaving only the general debt to be apportioned on the basis of taxable value. 

The distinction between general and local debts was recognized in the 
division of territory of Dakota. Act of Congress of Feby. 22, 1889 § 6, 25 
US otat.,08Z. 

The distinction between general and special debt was discussed in negotia- 
tion of treaty between United States and Spain. The American commissioners 
recognized the distinction, but refused to accede to the demand of Spain, upon 
the ground that Cuba had had no debt, but, on the contrary, had been a self- 
supporting colony, and the commissioners considered that the indebtedness was 
incurred, and its proceeds used, to wage war upon Cuba and to resist by arms 
the aspirations and struggles of her people to be freed from long-continued des- 
potism and misrule and that the debt was, therefore, a part of Spain’s national 
or general debt. 

If we had taken over Cuba in the absence of strife between Cuba and Spain 
and the United States and Spain, and there had been found an indebtedness in- 
curred by Spain, the proceeds of which had been expended in public improve- 

ments in Cuba and for the benefit and betterment of the island and its 
*19 inhabitants, the question would have * been a different one, and from the 

standpoint of international law and justice, our attitude must have been 
different. 

The distinction between general debt and local debt is substantial and just 
and rests upon a sound principle. 

The public debt of Virginia prior to January 1, 1861, was a local or special 
and not a general debt. 

In respect of all of the debt, the proceeds of which were expended in West 
Virginia, the schedule shows that the loans which she effected were numbered 
as required by law, the certificate of debt or certificates of debt, referring to the - 
act which authorized the particular expenditure, so that it is not only true that 
the debt represents expenditures for internal improvements, but it is true, so 
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far as the expenditures in West Virginia were concerned, that the moneys which 
were expended, the proceeds of loans, are traceable to the particular improve- 
ments and the stocks and dividends thereon were pledged for the repayment of 
the loan. 

The rule of public law does not govern this case because the Wheeling ordi- 
nance and the constitution of West Virginia constitute a special agreement as to 
the proportion of the old Virginia debt to be assumed by West Virginia. 

Virginia is not in a position to insist upon the elimination of the ordinance 
from the case. Virginia does not contend that the ordinance has ceased to be 
binding. There is no conflict between the ordinance and the constitution; the 
latter was adopted within ninety days of the former. The constitutional pro- 
vision was silent as to method. There was no occasion for repeating in it the 
language of the ordinance so recently adopted as to the ordinance being a com- 
pact. See Virginia v. West Virginia, 11 Wall. 39; and as to whether Congress 

consented to it, see Virginia v. Tennessee, 148 U. S. 503; Wedding v. 
*20 * Meyler, 192 U.S. 582. It certainly was a compact, and wherever it was 
not carried into the constitution, it remains binding as such. 

When the Congress admitted West Virginia into the Union, there were two 
States, and the ordinance so far as it was not merged into the constitution, was 
a compact binding from the beginning. 

The vice in the argument for Virginia is in the assumption that the ordi- 
nance is to be read as if it consisted only of these words: The new State shall 
take upon itself a just proportion of the public debt of Virginia prior to the first 
of January, 1861. The ordinance was not confined to the debt. 

“Just” and “equitable” are synonymous. See Webster; “1. Justice, right.” 

If the ordinance is in conflict with the constitution the ordinance must be 
wholly eliminated; and with the ordinance eliminated the ascertainment of West 
Virginia’s proportion of the debt must be left to the legislature of West Vir- 
ginia. What proportion of the debt of a county or a city or a town which is 
divided by legislative authority, shall be borne by the portion set off to make a 
new town, or included within the boundaries of another county, city or town, is 
a legislative question and not a judicial one. Laramie Co. v. Albany Co., 92 
U. S. 307; Mount Pleasant v. Beckwith, 100 U. S. 514. If the legislature of 
West Virginia has failed, with or without justification, to discharge the duty 
imposed upon it by the constitution, the matter was left by the legislature of 
Virginia and by the Congress to the honor of the legislature of West Virginia. 
There is no recourse to courts. With the ordinance eliminated the matter is 
not justiciable. Tulare County v. Kings County, 117 California, 195; Los 
Angeles County v. Orange County, 97 California, 329; Taylor v. Brewer, 1 

Maule & Selwin, 290; and Cummer v. Butts, 40 Michigan, 322. 
222) * This court, however, has declared that the ordinance and the consti- 
tution do not conflict and are to be read in pari materia. See former opin- 
ion in this case, 206 U. S. 290, 319. 

The master was right in holding that bonds held by the Sinking Fund and 
by the Literary Fund were not a part of the public debt of Virginia. Board of 
Public Works v. Gannt, 76 Virginia, 465; Louisiana v. Jumel and Elliott v. 
Wiltz, 107 U. S. 711. 

The master was right in excluding under paragraph III of the decree ex- 
penditures by corporations in which Virginia was a stockholder. 

Virginia legislature and courts recognize the distinction between private 
corporations with stock and public corporations without stock. Sayre v. The 
’ Northwestern Turnpike Road, 10 Leigh, 454. 

The master was wrong in finding that interest on the public debt of Vir- 
ginia was part of the ordinary expenses of the state government. 
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Interest on a state debt is not an ordinary expense of government because 
it is payable only during a limited period. 

Interest on the old Virginia debt was not an ordinary expense of govern- 
ment because the debt was incurred for extraordinary purposes. 

West Virginia is not bound to pay interest from January 1, 1861, on the 
proportion of the old Virginia debt assumed by her. 

There is no basis for Virginia’s claim for interest. Commonwealth v. Mars- 
ton’s Administrator, 9 Leigh, 36. 

Neither by the ordinance nor by her constitution did West Virginia im 
presenti assume any portion of the public debt of Virginia. 

The Virginia rule as to private contracts that interest follows the principal 

does not and cannot apply to contracts between sovereign States. Higgin- 
*22  botham’s Executrix * v. Commonwealth, 25 Grattan, 627, does not apply in 
this case. 

United States v. North Carolina, 136 U.S. 211, holds that interest is not to 
be awarded against a sovereign government, unless its consent to pay interest 
has been clearly manifested by an act of its legislature, or by a lawful contract 
of its executive officers. Citing United States v. Sherman, 98 U. S. 565; An- 
garica v. Bayard, 127 U. S. 251, 260. 

West Virginia did not agree to assume a just proportion of all the out- 
standing obligations of Virginia, but only of her debt. 

There is no evidence that the improvements constructed by Virginia within 
her present limits were for the benefit of the region now West Virginia. 

Under the ordinance and her constitution West Virginia cannot be charged 
with interest until after the ascertainment, in the manner prescribed, of her 
equitable proportion of the old Virginia debt. 

If there had been any intent to assume, or pay, the accrued interest on the 
bonds of Virginia, outstanding, the constitution would have so expressed it. 

Following the principle announced in United States v. North Carolina, 136 
U. S. 211, many of the state courts have laid down in distinct terms the same 
proposition. Sawyer v. Colgan, 102 Florida, 293; Hawkins v. Mitchell, 34 
Florida, 421; Molineaux v. State, 109 Florida, 380; Flint &c. R. R. Co. v. 
State Auditors, 102 Michigan, 502; Carr v. State, 127 Indiana, 204; S. C., 22 
Am. St. Rep. 624, note, p. 448. 

Virginia alone is responsible for the delay in apportioning the debt and 
West Virginia cannot be charged with that delay. 


Mr. Justice Hotmes delivered the opinion of the court. 

#23 This is a bill brought by the Commonwealth of Virginia * to have the 

State of West Virginia’s proportion of the public debt of Virginia as it 
stood before 1861 ascertained and satisfied. ‘The bill was set forth when the case 
was before this court on demurrer. 206 U.S. 290. Nothing turns on the form 
or contents of it. The object has been stated. The bill alleges the existence of a 
debt contracted between 1820 and 1861 in connection with internal improvements 
intended to develop the whole State, but with especial view to West Virginia, 
and carried through by the votes of the representatives of the West Virginia 
counties. It then sets forth the proceedings for the formation of a separate 
State and the material provisions of the ordinance adopted for that purpose 
at Wheeling on August 20, 1861, the passage of an act of Congress for the 
admission of the new State under a constitution that had been adopted, and 
the admission of West Virginia into the Union, all of which we shall show more 
fully a little further on. Then follows an averment of the transfer in 1863 to 
West Virginia of the property within her boundaries belonging to West Vir- 
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ginia, to be accounted for in the settlement thereafter to be made with the 
last-named State. As West Virginia gets the benefit of this property without 
an accounting, on the principles of this decision, it needs not to be mentioned 
in more detail. A further appropriation to West Virginia is alleged of $150,000, 
together with unappropriated balances, subject to accounting for the surplus 
on hand received from counties outside of the new State. Then follows an 
argumentative averment of a contract in the constitution of West Virginia to 
assume an equitable proportion of the above-mentioned public debt, as hereafter 
will be explained. Attempts between 1865 and 1872 to ascertain the two States’ 
proportion of the debt and their failure are averred, and the subsequent legisla- 
tion and action of Virginia in arranging with the bondholders, that will be ex- 

plained hereafter so far as needs. Substantially all the bonds outstanding 
*24 in 1861 * have been taken up. It is stated that both in area of territory and 

in population West Virginia was equal to about one-third of Virginia, that 
being the proportion that Virginia asserts to be the proper one for the division of 
the debt, and this claim is based upon the division of the State, upon the above- 
mentioned Wheeling ordinance and the constitution of the new State, upon the 
recognition of the liability by statute and resolution, and upon the receipt of 
property as has been stated above. After stating further efforts to bring about 
an adjustment and their failure, the bill prays for an accounting to ascertain 
the balance due to Virginia in her own right and as trustee for bondholders and 
an adjudication in accord with this result. 

The answer admits a debt of about $33,000,000, but avers that the main 
object of the internal improvements in connection with which it was contracted 
was to afford outlets to the Ohio River on the west and to the seaboard on the 
east for the products of the eastern part of the State, and to develop the re- 
sources of that part, not those of what is now West Virginia. In aid of this 
conclusion it goes into some elaboration of details. It admits the proceedings © 
for the separation of the State and refers to an act of May, 1862, consenting to 
the same, to which we also shall refer. It denies that it received property of 
more than a little value from Virginia or that West Virginia received more 
than belonged to her in the way of surplus revenue on hand when she was 
admitted to the Union, and denies that any liability for these items was assumed 
by her constitution. It sets forth in detail the proceedings looking to a settle- 
ment, but as they have no bearing upon our decision we do not dwell upon them. 
It admits the transactions of Virginia with the bondholders and sets up that they 

discharged the Commonwealth from one-third of its debt and that what 
*25 may have been done as to two-thirds does not concern the defendant, * since 

Virginia admits that her share was not less than that. If the bonds out- 
standing in 1861 have been taken up it is only by the issue of new bonds for two- 
thirds and certificates to be paid by West Virginia alone for the other third. Lia- 
bility for any payments by Virginia is denied and accountability, if-any, is averred 
to be only on the principle of §9 of the Wheeling ordinance, to be stated. It is 
set up further that under the constitution of West Virginia her equitable propor- 
tion can be established by her legislature alone, that the liquidation can be only 
in the way provided by that instrument, and hence that this suit cannot be 
maintained. The settlement by Virginia with her creditors also is pleaded as a 
bar, and that she brings this suit solely as trustee for them. 
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The grounds of the claim are matters of public history. After the Vir- 
ginia ordinance of secession, citizens of the State who dissented from that 
ordinance organized a government that was recognized as the State of Vir- 
ginia by the Government of the United States. Forthwith a convention of the 
restored State, as it was called, held at Wheeling, proceeded to carry out a long 
entertained wish of many West Virginians by adopting an ordinance for the 
formation of a new State out of the western portion of the old Commonwealth. 
A part of § 9 of the ordinance was as follows: “The new state shall take upon 
itself a just proportion of the public debt of the Commonwealth of Virginia 
prior to the first day of January, 1861, to be ascertained by charging to it all 
state expenditures within the limits thereof, and a just proportion of the ordi- 
nary expenses of the state government, since any part of said debt was con- 
tracted; and deducting therefrom the monies paid into the treasury of the 
Commonwealth from the counties included within the said new state during the 
said period.’ Having previously provided for a popular vote, a constitutional 

convention, etc., the ordinance in § 10 ordained that when the General 
*26 Assembly should give * its consent to the formation of such new State, it 

should forward to the Congress of the United States such consent, together 
with an official copy of such constitution, with the request that the new State 
might be admitted into the union of States. 

A constitution was framed for the new State by a constitutional convention, 
as provided in the ordinance, on November 26, 1861, and was adopted. By 
Article 8, § 8, “An equitable proportion of the public debt of the Commonwealth 
of Virginia, prior to the first day of January in the year one thousand eight 
hundred and sixty-one, shall be assumed by this State; and the Legislature shall 
ascertain the same as soon as may be practicable, and provide for the liquida- 
tion thereof, by a sinking fund sufficient to pay the accruing interest, and re- 
deem the principal within thirty-four years.” An act of the legislature of the 
restored State of Virginia, passed May 13, 1862, gave the consent of that legis- 
lature to the erection of the new State “under the provisions set forth in the 
constitution for the said State of West Virginia.’’ Finally Congress gave its 
sanction by an act of December 31, 1862, c. 6, 12 Stat. 633, which recited the 
framing and adoption of the West Virginia constitution and the consent given 
by the legislature of Virginia through the last mentioned act, as well as the 
request of the West Virginia convention and of the Virginia legislature, as the 
grounds for its consent. There was a provision for the adoption of an eman- 
cipation clause before the act of Congress should take effect, and for a proclama- 
tion by the President, stating the fact, when the desired amendment was made. 
Accordingly, after the amendment and a proclamation by President Lincoln, 
West Virginia became a State on June 20, 1863. 

It was held in 1870 that the foregoing constituted an agreement between the 

old State and the new, Virginia v. West Virgimia, 11 Wall. 39, and so much 
*27 — may be taken * practically to have been decided again upon the demurrer 

in this case, although the demurrer was overruled without prejudice to any 
question. Indeed, so much is almost if not quite admitted in the answer. After 
the answer had been filed the cause was referred to a master by a decree made on 
May 4, 1908, 209 U. S. 514, 534, which provided for the ascertainment of the facts 
made the basis of apportionment by the original Wheeling ordinance, and also of 
other facts that would furnish an alternative method if that prescribed in the 
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Wheeling ordinance should not be followed; this again without prejudice to any 
question in the cause. The master has reported, the case has been heard upon the 
merits, and now is submitted to the decision of the court. 

The case is to be considered in the untechnical spirit proper for dealing with 
a quasi-international controversy, remembering that there is no municipal code 
governing the matter, and that this court may be called on to adjust differences 
that cannot be dealt with by Congress or disposed of by the legislature of either 
State alone. Missouri v. Illinois, 200 U. S. 496, 519, 520. Kansas v. Colorado, 
206 U. S. 46, 82-84. Therefore we shall spend no time on objections as to multi- 
fariousness, laches and the like, except so far as they affect the merits, with 
which we proceed to deal. See Rhode Island v. Massachusetts, 14 Peters, 210, 
257. United States v. Beebe, 127 U.S. 338. 

The amount of the debt January 1, 1861, that we have to apportion no longer 
is in dispute. The master’s finding was accepted by West Virginia and at the 
argument we understood Virginia not to press her exception that it should be 
enlarged by a disputed item. It was $33,897,073.82, the sum represented mainly 
by interest-bearing bonds. The first thing to be decided is what the final agree- 

ment was that was made between the two States. Here again we are not 
*28 to be bound by technical * form. A State is superior to the forms that it 

may require of its citizens. But there would be no technical difficulty in 
making a contract by a constitutive ordinance if followed by the creation of the 
contemplated State. Wedding v. Meyler, 192 U.S. 573, 583. And, on the other 
hand, there is equally little difficulty in making a contract by the constitution of 
the new State, if it be apparent that the instrument is not addressed solely to those 
who are to be subject to its provisions, but is intended to be understood by the 
parent State and by Congress as embodying a just term which conditions the 
parent’s consent. There can be no question that such was the case with West 
Virginia. As has been shown, the consent of the legislature of the restored State 
was a consent to the admission of West Virginia under the provisions set forth in 
the constitution for the would-be State, and Congress gave its sanction only on the 
footing of the same constitution and the consent of Virginia in the last-mentioned 
act. These three documents would establish a contract without more. We may 
add, with reference to an argument to which we attach little weight, that they 
establish a contract of West Virginia with Virginia. There is no reference to the 
form of the debt or to its holders, and it is obvious that Virginia had an interest 
that it was most important that she should be able to protect. Therefore West 
Virginia must be taken to have promised to Virginia to pay her share, whoever 
might be the persons to whom ultimately the payment was to be made. 

We are of opinion that the contract established as we have said is not modi- 
fied or affected in any practical way by the preliminary suggestions of the Wheel- 
ing ordinance. Neither the ordinance nor the special mode of ascertaining a 
just proportion of the debt that it puts forward is mentioned in the constitution 
of West Virginia, or in the act of Virginia giving her consent, or in the act 

of Congress by which West Virginia became a State. The ordinance 
*29 +* required that a copy of the new constitution should be laid before Con- 
gress, but said nothing about the ordinance itself. It is enough to refer to 
the circumstances in which the separation took place to show that Virginia is enti- 
tled to the benefit of any doubt so far as the construction of the contract is con- 
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cerned. See opinion of Attorney-General Bates to President Lincoln, 10 Op. 
Atty. Gen. 426. The mode of the Wheeling ordinance would not throw on West 
Virginia a proportion of the debt that would be just, as the ordinance requires, or 
equitable, according to the promise of the constitution, unless upon the assumption 
that interest on the public debt should be considered as part of the ordinary ex- 
penses referred to in its terms. That we believe would put upon West Virginia 
a larger obligation than the mode that we adopt, but we are of opinion that her 
share should be ascertained in a different way. All the modes, however, consis- 
tent with the plain contract of West Virginia, whether under the Wheeling ordi- 
nance or the constitution of that State, come out with surprisingly similar results. 

It was argued, to be sure, that the debt of Virginia was incurred for local 
improvements and that in such a case, even apart from the ordinance, it should 
be divided according to the territory in which the money was expended. We see 
no sufficient reason for the application of such a principle to this case. In form 
the aid was an investment. It generally took the shape of a subscription for 
stock in a corporation. To make the investment a safe one the precaution was 
taken to require as a condition precedent that two or three-fifths of the stock 
should have been subscribed for by solvent persons fully able to pay, and that 
one-fourth of the subscriptions should have been paid up into the hands of the 
treasurer. From this point of view the venture was on behalf of the whole State, 

The parties interested in the investment were the same, wherever the sphere 
*30 of corporate action might be. The whole State * would have got the gain 

and the whole State must bear the loss, as it does not appear that there are 
any stocks of value on hand. If we should attempt to look farther, many of the 
corporations concerned were engaged in improvements that had West Virginia 
for their objective point, and we should be lost in futile detail if we should try 
to unravel in each instance the ultimate scope of the scheme. It would be un- 
just, however, to stop with the place where the first steps were taken and not 
to consider the purpose with which the enterprise was begun. All the expendi- 
tures had the ultimate good of the whole State in view. Therefore we adhere to 
our conclusion that West Virginia’s share of the debt must be ascertained in a 
different way. In coming to it we do but apply against West Virginia the argu- 
ment pressed on her behalf to exclude her liability under the Wheeling ordinance 
in like cases. By the ordinance West Virginia was to be charged with all state 
expenditures within the limits thereof. But she vigorously protested against 
being charged with any sum expended in the form of a purchase of stocks. 

But again, it was argued that if this contract should be found to be what 
we have said, then the determination of a just proportion was left by the con- 
stitution to the legislature of West Virginia, and that irrespectively of the words 
of the instrument it was only by legislation that a just proportion could be fixed. 
These arguments do not impress us. The provision in the constitution of the 
State of West Virginia that the legislature shall ascertain the proportion as soon 
as may be practicable was not intended to undo the contract in the preceding 
words by making the representative and mouthpiece of one of the parties the 
sole tribunal for its enforcement. It was simply an exhortation and command 

from supreme to subordinate authority to perform the promise as soon as 
*31 might be and an indication of the way. Apart from * the language used, 
what is just and equitable is a judicial question similar to many that arise 
in private litigation, and in nowise beyond the competence of a tribunal to decide. 
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The ground now is clear, so far as the original contract between the two 
States is concerned. The effect of that is that West Virginia must bear her just 
and equitable proportion of the public debt as it was intimated in Hartman v. 
Greenhow, 102 U. S. 672, so long ago as 1880, that she should. It remains for 
us to consider such subsequent acts as may have affected the original liability 
or as may bear on the determination of the amount to be paid. On March 30, 
1871, Virginia, assuming that the equitable share of West Virginia was about 
one-third, passed an act authorizing an exchange of the outstanding bonds, etc., 
and providing for the funding of two-thirds of the debt with interest accrued to 
July 1, 1871, by the issue of new bonds bearing the same rate of interest as the 
old, six per cent. There were to be issued at the same time, for the other one- 
third, certificates of same date, setting forth the amount of the old bond that was 
not funded, that payment thereof with interest at the rate prescribed in the old 
bond would be provided for in accordance with such settlement as should be had 
between Virginia and West Virginia in regard to the public debt, and that Vir- 
ginia held the old bonds in trust for the holder or his assignees. There were 
further details that need not be mentioned. The coupons of the new bonds were 
receivable for all taxes and demands due to the State. Hartman v. Greenhow, 
102 U. S. 672. McGahey v. Virginia, 135 U. S. 662. The certificates issued to 
the public under this statute and outstanding amount to $12,703,451.79. 

The burden under the statute of 1871 still being greater than Virginia felt 
able to bear, a new refunding act was passed on March 28, 1879, reducing the 

interest and providing that Virginia would negotiate or aid in negotiating 
*32  *with West Virginia for the settlement of the claims of certificate holders 

and that the acceptance of certificates “for West Virginia’s one third” under 
this act should be an absolute release of Virginia from all liability on account of 
the same. Few of these certificates were accepted. On February 14, 1882, an- 
other attempt was made, but without sufficient success to make it necessary to set 
forth the contents of the statute. The certificates for balances not represented by 
bonds, “constituting West Virginia’s share of the old debt,” stated that the bal- 
ance was “to be accounted for by the state of West Virginia without recourse 
upon this commonwealth.” 

On February 20, 1892, a statute was passed which led to a settlement, 
described in the bill as final and satisfactory. This provided for the issue of 
bonds for nineteen million dollars in exchange for twenty-eight millions out- 
standing, not funded, the new bonds bearing interest at two per cent for the first 
ten years and three per cent for ninety years; and certificates in form similar to 
that just stated, in the act of 1882. On March 6, 1894, a joint resolution of the 
‘Senate and House of Delegates was passed, reciting the passage of the four 
above mentioned statutes, the provisions for certificates, and the satisfactory ad- 
justment of the liabilities assumed by Virginia on account of two-thirds of the 
debt, and appointing a committee to negotiate with West Virginia, when satisfied 
that a majority of the certificate holders desired it and would accept the amount 
to be paid by West Virginia in full settlement of the one-third that Virginia had 
not assumed. The State was to be subjected to no expense. Finally an act of 
March 6, 1900, authorized the commission to receive and take on deposit the 
certificates, upon a contract that the certificate holders would accept the amount 
realized from West Virginia in full settlement of all their claims under the same. 
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It also authorized a suit if certain proportions of the certificate should be 
*33 so deposited, * as since then they have been—the State, as before, to be sub- 
jected to no expense. 

On January 9, 1906, the commission reported that apart from certificates 
held by the State and not entering into this account, there were outstanding of 
the certificates of 1871 in the hands of the public $12,703,451.79, as we have 
said, of which the commission held $10,851,294.09, and of other certificates there 
were in the hands of the public $2,778,239.80, of which the commission held 
$2,322,141.32. 

On the foregoing facts a technical argument is pressed that Virginia has 
discharged herself of all liability as to one-third of the debt; that, therefore, she 
is without interest in this suit, and cannot maintain it on her own behalf; that 
she cannot maintain it as trustee for the certificate holders, New Hampshire v. 
Louisiana, 108 U. S. 76; and that the bill is multifarious in attempting to unite 
claims made by the plaintiff as such trustee with some others set up under the 
Wheeling ordinance, etc., which, in the view we take, it has not been necessary to 
mention or discuss. We shall assume it to be true for the purposes of our 
decision, although it may be open to debate, Greenhow v. Vashon, 81 Virginia, 
336, 342, 343, that the certificate holders who have turned in their certificates, 
being much the greater number, as has been seen, by doing so, if not before, sur- 
rendered all claims under the original bonds or otherwise against Virginia to the 
extent of one-third of the debt. But even on that concession the argument seems 
to us unsound. 

The liability of West Virginia is a deep-seated equity, not discharged by 
changes in the form of the debt, nor split up by the unilateral attempt of Vir- 
ginia to apportion specific parts to the two States. If one-third of the debt were 
discharged in fact, to all intents, we perceive no reason, in what has happened, 

why West Virginia should not contribute her proportion of the remaining 
*34 “two-thirds. But we are of opinion that no part of the debt is extin- 

guished, and further, that nothing has happened to bring the rule of New 
Hampshire v. Louisiana into play. For even if Virginia is not liable she has the 
contract of West Virginia to bear an equitable share of the whole debt, a contract 
in the performance of which the honor and credit of Virginia is concerned, and 
which she does not lose her right to insist upon by her creditors accepting from 
necessity the performance of her estimated duty as confining their claims for the 
residue to the party equitably bound. Her creditors never could have sued her if 
the supposed discharge had not been granted, and the discharge does not diminish 
her interest and right to have the whole debt paid by the help of the defendant. 
The suit is in Virginia’s own interest, none the less that she is to turn over the pro- 
ceeds. See United States v. Beebe, 127 U.S. 338, 342. United States v. Nash- 
ville, Chattanooga & St. Louis Ry. Co., 118 U. S. 120, 125, 126. Moreover, even 
in private litigation it has been held that a trustee may recover to the extent of 
the interest of his cestui que trust. Llovyd’s v. Harper, 16 Ch. D. 290, 309, 315. 
Lamb v. Vice, 6 M. & W. 467, 472. We may add that in all its aspects it is a 
suit on the contract, and it is most proper that the whole matter should be dis- 
posed of at once. 

It remains true then, notwithstanding all the transactions between the old 
Commonwealth and her bondholders, that West Virginia must bear her equitable 
proportion of the whole debt. With a qualification which we shall mention in 
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a moment, we are of opinion that the nearest approach to justice that we can 
make is to adopt a ratio determined by the master’s estimated valuation of the real 
and personal property of the two States on the date of the separation, June 20, 

1863. A ratio determined by population or land area would throw a larger 
*35 share on West Virginia, but the relative resources of the * debtor popula- 

tions are generally recognized, we think, as affording a proper measure. It 
seems to us plain that slaves should be excluded from the valuation. The master’s 
figures without them are, for Virginia $300,887,367.74, and for West Virginia 
$92,416,021.65. These figures are criticised by Virginia, but we see no sufficient 
reason for going behind them, or ground for thinking that we can get nearer to jus- 
tice in any other way. It seems to us that Virginia cannot complain of the result. 
They would give the proportion in which the $33,897,073.82 was to be divided, 
but for a correction which Virginia has made necessary. Virginia with the con- 
sent of her creditors has cut down her liability to not more than two-thirds of 
the debt, whereas at the ratio shown by the figures her share, subject to mathe- 
matical correction, is about .7651. If our figures are correct, the difference be- 
tween Virginia’s share, say $25,931,261.47, and the amount that the creditors were 
content to accept from her, say $22,598,049.21, is $3,333,212.26; subtracting the 
last sum from the debt leaves $30,563,861.56 as the sum to be apportioned. Taking 
.235 as representing the proportion of West Virginia we have $7,182,507.46 as 
her share of the principal debt. 

We have given our decision with respect to the basis of liability and the 
share of the principal of the debt of Virginia that West Virginia assumed. In 
any event, before we could put our judgment in the form of a final decree there 
would be figures to be agreed upon or to be ascertained by reference to a master. 
Among other things there still remains the question of interest. Whether any 
interest is due, and if due from what time it should be allowed and at what rate 
it should be computed, are matters as to which there is a serious controversy in 
the record, and concerning which there is room for a wide divergence of opinion. 

There are many elements to be taken into account on the one side and on 
*36 the other. The circumstances of the asserted default and * the conditions 

surrounding the failure earlier to procure a determination of the principal 
sum payable, including the question of laches as to either party, would require to 
be considered. A long time has elapsed. Wherever the responsibility for the 
delay might ultimately be placed, or however it might be shared, it would be a 
severe result to capitalize charges for half a century—such a thing hardly could 
happen in a private case analogous to this. Statutes of limitation, if nothing else, 
would be likely to interpose a bar. As this is no ordinary commercial suit, but, as 
we have said, a quasi-international difference referred to this court in reliance upon 
the honor and constitutional obligations of the States concerned rather than upon 
ordinary remedies, we think it best at this stage to go no farther, but to await 
the effect of a conference between the parties, which, whatever the outcome, must 
take place. If the cause should be pressed contentiously to the end, it would be 
referred to a master to go over the figures that we have given provisionally, and 
to make such calculations as might become necessary. But this case is one that 
calls for forbearance upon both sides. Great States have a temper superior to 
that of private litigants, and it is to be hoped that enough has been decided for 
papa, the fraternity of the Union, and mutual consideration to bring it to 
an end. 
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State of Virginia v. State of West Virginia. 


Supreme Court of the United States, 1911. 


[222 United States, 17.] 


Even if the question in litigation is important and should be disposed of without undue 
delay, a State cannot be expected to move with the celerity of an individual; a motion 
made in this case by complainant that the court proceed to determine all questions left 
open by the decision in 220 U. S. 1, denied without prejudice. 

The conference suggested by this court, 220 U. S. 36, is one in the cause to settle the decree 
and not to effect an independent compromise out of court. 


THE facts are stated in the opinion 


Mr. Samuel W. Williams, Attorney General of the State of Virginia, for 
the complainant in support of the motion. 


Mr. W. G. Conley, Attorney General of the State of West Virginia, for 
the defendant in response to motion. 


Mr. Justice Hotmes delivered the opinion of the court. 


This is a motion on behalf of the Commonwealth of Virginia that the 
*18 court proceed to determine all questions * left open by the decision of March 
6, 1911, 220 U. S. 1. The grounds of the motion are these: On April 20, 
1911, the Virginia Debt Commission wrote to the Governor of West Virginia, 
referring to the suggestion of a conference between the parties in the decision, and 
requested that he would take steps that would lead to such a conference at an 
early date. At that time the Governor of West Virginia had called an extra 
session of the Legislature upon another matter. The constitution forbad the 
Legislature, when so convened, entering upon any business except that stated 
in the call, but as there were twenty-six days between the call and the session 
that followed it, there was time for the Governor to issue a further proclamation 
on the subject of the debt. The Governor in his message to the Legislature 
referred to the matter, and put, as questions to be considered, whether the ap- 
pointment of the Virginia Debt Commission was enough to require West Vir- 
ginia now “to take the initiative,’ and whether a Commission should be ap- 
pointed to meet the Virginia Commission. He also stated that if, without formal 
action of three-fifths of the body under the Constitution, a majority should ex- 
press to him the opinion that the Legislature ought to be called into extraor- 
dinary session to consider the matter, he should deem it sufficient reason for a 
call. But it seems that he did not use his power of his own motion or receive 
such an expression as induced him to use it, and the Legislature does not meet 
in regular session until January, 1913. The Commonwealth of Virginia con- 
cludes from these facts that there is no likelihood of a conference with any 
satisfactory results. 
The Attorney General of West Virginia answered that the members of 
the Legislature convened in May, 1911, were elected before this cause had been 
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argued and under conditions that left them uncertain as to the wishes of their 

constituents; that the Governor was of opinion that he could not constitu- 
*19 tionally amend his proclamation so * as to embody consideration of the 

debt, and that there is no one in West Virginia except the Legislature that 
has power to deal with the matter. He then suggested a doubt whether the Vir- 
ginia Debt Commission was empowered to deal with the case in its present phase, 
in view of the provision in the Resolution creating it that it should not negotiate 
except upon the basis that Virginia is bound only for the two-thirds of the debt 
that she had provided for, and concluded that this court ought not to act before 
the West Virginia Legislature at its next regular session can consider the case in 
the spirit anticipated by the opinion of the court. 

With regard to the doubt implied by the Governor of West Virginia 
whether it now is incumbent upon that State to take the initiative, and that 
suggested by its Attorney General whether the Virginia Debt Commission has 
the necessary power, we are of opinion that neither of them furnishes a just 
ground for delay. The conference suggested by the court is a conference in the 
cause. The body that directed the institution of the suit has taken the proper 
step on behalf of the plaintiff, and it is for the defendant to say whether it 
will leave the court to enter a decree irrespective of its assent or will try to 
reach a result that the court will accept. The conference is not for an inde- 
pendent compromise out of court, but an attempt to settle a decree. The pro- 
vision as to negotiations, in the Virginia Resolution preceding the statute author- 
izing this suit, refers, we presume, to a settlement out of court and has nothing 
to do with the conduct of the cause. If the parties in charge of the suit con- 
sent, this court is not likely to inquire very curiously into questions of power, 
if, on its part, it is satisfied that they have consented to a proper decree. 

A question like the present should be disposed of without undue delay. But 

a State cannot be expected to move with the celerity of a private business 

*20 man; it is enough if * it proceeds, in the language of the English Chancery, 

with all deliberate speed. Assuming, as we do, that the Attorney General 

is correct in saying that only the Legislature of the defendant State can act, we are 

of opinion that the time has not come for granting the present motion. If the 

authorities of West Virginia see fit to await the regular session of the Legis- 

lature, that fact is not sufficient to prove that when the voice of the State is 
heard it will proclaim unwillingness to make a rational effort for peace. 

Motion overruled without prejudice. 


State of Maryland v. State of West Virginia. 


Supreme Court of the United States, 1912. 
[225 United States, 1.] 


Report of Commissioners appointed by decree of May 31, 1910, to run, locate and perma- 
nently mark with suitable monuments the Deakins line between Maryland and West 
Virginia from the North Branch of the Potomac River and Pennsylvania, in pursuance 
of decision, 217 U. S. 1 and 577, confirmed and exceptions thereto overruled. 


* For the succeeding phase of this case see Virginia v. West Virginia (231 
post, p. 1692.—Editor. est Virgina ( WarSe8o)e 
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Tue State of West Virginia having moved the court to take up for con- 
sideration the exceptions heretofore filed in this cause by the State of Maryland 
to the report of Commissioners Julius K. Monroe and Samuel S. Gannett, two 
of the commissioners who were appointed by ec: decree entered in this cause 
on the thirty-first day of May, 1910 (see 217 U. S. 1, 577), to run, locate and 
permanently mark, with suitable monuments, ae. ines or Old State Line, 

as the boundary line between the States of Maryland and West Virginia, 
*2 from low water mark on * the southern bank of the North Branch of the 
Potomac River to the Pennsylvania line, and to overrule said exceptions 
and confirm said report, which report is in the words and figures following, to wit: 


To the Honorable Chief Justice and the Associate Justices aH the Supreme 
Court of the United States: 

We, Julius K. Monroe and Samuel S. Gannett, two of the Commissioners 
appointed under the decree of the Court rendered May 31, 1910, “to run, locate, 
and establish and permanently mark with suitable monuments the said Deakins 
or ‘Old State Line’ as the boundary line between the States of Maryland and 
West Virginia from said point (low water mark) on the southern bank of the 
North Branch of the Potomac River to the said Pernsylvania line, etc.,”’ have 
the honor to submit the following report, and map entitled, “Map Showing The 
Boundary Line Between Maryland and West Virginia, from the Potomac River 
to the Pennsylvania State Line, as surveyed and marked under the decree of 
the Supreme Court of the United States, rendered May 31, 1910,” etc 

The party was organized and went into camp on July 12, 1910, on Arnold’s 
Ridge, about one mile north of the North Branch of the Potomac River, and 
immediately began the survey of the line. 

Beginning at the Fairfax Stone, a line was first run North 0° 56’ E. along 

B 

a well marked line to a planted stone marked “1101,” at the southwest corner 
of Military Lot, No. 1101, originally a “bounded maple standing one mile north 
from a stone fixed by Lord Fairfax for the head of the North Branch of the 
Potowmack River.” The intersection of this line with the south bank of the 
North Branch of the Potomac (at low water mark) was, under the decree of 
the Court, fixed as the corner of Maryland and West Virginia, and monument 
No. 1 was therefore erected at this place and became the initial point of the 

boundary line run in 1910 and 1911. 
From the corner of lot 1101 B, where monument No. 2 was erected, the 
line deflects slightly to the west and follows the old marked line on the 
*3 course N. 0° 47’ 53” E. as * identified by the surveyors in the case in 1897 
and shown on the maps filed by the defendants. This line crosses Arnold’s 
Ridge, Laurel Run, Backbone Mountain, Youghiogheny River, and where it inter- 
sects the 3rd line of a Maryland tract called “Covent Garden” monument No. 4 
was erected and an offset was made to the west. The 3rd line of Covent Garden 
was followed for a distance of 402.15 feet on the course N. 71° 48’ W. (true) toa 
planted stone, acknowledged by residents and owners of adjoining property and 
pointed out by them as being the limit of their respective claims, at this point. 
Monument No. 5 was built over this stone and the line was run N. 0° 27’ 04” E. 
in a manner to follow the property lines, as acknowledged by the citizens of the 
two states; passing over the center of a planted stone property corner, which 
marked the beginning of the Maryland tract called Mount Pleasant, surveyed 
in 1774. Monument No. 6 was built over and around this stone, which was 
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pointed out by witnesses as marking the place of the original corner, a white 
oak tree. Continuing on the same course, a large anciently marked white oak 
tree was reached and identified as the beginning of a Virginia tract of land 
surveyed for John Pettyjohn in 1781, and also a corner of John T. Goff 1000 
acres, survey made in 1782, both of which call for the boundary line. This tree 
was cut and blocks taken out by your Commissioners which showed surveyors’ 
axe marks in the wood; one 130 years old, one 117 years, and the last 78 years, 
thus indisputably establishing this course as following the oldest marked line 
extant. The stump of this tree was removed and monument No. 8 was built 
in the exact spot occupied by it. Upon trial it was found that from this white 
oak, northward, the line between property holdings of citizens in the two states, 
verged to the eastward, and a slight angle was therefore made to the east and 
the boundary line run N. 0° 42’ 57” E. to the stump of a bounded sugar tree, 
the northwest corner of a Maryland tract called Eelshine; this tree, while stand- 
ing, was identified by the surveyors in this case in 1897, and also by the owners 
of the tract. The land, since that time has been cleared, and the timber destroyed 

by fire. The stump of this sugar tree was again pointed out to the Com- 
*4 missioners, in 1910, by Peter F. Nine, the * present owner of the tract 

Eelshine. This stump was removed and monument No. 10 erected exactly 
where it stood. 

From this point the boundary line runs S. 89° 17’ 03” E. 482.3 feet along 
the line common to the tract Eelshine and the Virginia Grant to Wm. Ashby 
for 50 acres, to the southwest corner of the Maryland tract called Buckdale. 
As the southwest corner of Buckdale and the southeast corner of the Ashby 50 
acre tract, which are common, could not be definitely located upon the ground, 
as all original objects marking them have been destroyed, this point was de- 
termined by the intersection of a line produced southward passing through 
known and accepted points in the “Old Line,” namely: ‘“‘the stake and stone 
pile,” on Lauer Hill, which is the common corner of the Maryland tract called 
“Maryland,” and the Virginia grant to John Hoye for 500 acres, and which was 
identified and located by the surveyors in this case in 1897, and shown at Red 
“C-6” upon Map No. 1, filed by defendants, and again identified by your 
Commissioners in 1910; and a point north of the B. & O. Railroad near Hut- 
ton, Maryland, in the property line between lands of the Connell Heirs and 
George Morris. Monument No. 11 was placed at the intersection of the line 
above described with the line eastward from Monument No. 10. The course | 
of the boundary from monument No. 11, as above determined, is N. 0° 41’ 02” 
E. following closely the lines of the original Virginia grants, and passing 
through, or very near the several points indicated upon map No. 1 filed in 
this case by defendant, and testified to as standing in the “Deakins, or Old 
State Line,” to a point on Glover’s Hill, 1% miles north of the Baltimore & 
Ohio Railroad, where Monument No. 15 was erected. From this point north- 
ward it was found that the general course of the property lines verged slightly 
to the west, and the course of the boundary was here changed to N. 0° 22’ 27” 
E to conform thereto, following the well marked divisional lines between the 
F. & W. Deakins 6000 acre Virginia grant, and the Maryland Military Lots 
(Nos. 1237 to 1245) and the eastern line of the Hoye and Martin 3600 acre 
Virginia grant, passing over the summits of Snaggy Mountain and through the 
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5 southern end of the Pine Swamp to a point where this * line intersects the 

southern line of the John Crane 776 acre Virginia grant, a short distance 
north of the Cranesville and Oakland road, as indicated upon the maps filed by 
the defendant in this case. This point was determined by reproducing upon the 
ground the southern line of said 776 acre Crane Survey. Monument No. 19 
was erected at this point. 

From Monument No. 19 an offset of 971.09 feet was made along the 
south line of the John Crane 776 acre tract N. 89° 27’ 27” E. to its intersection 
with the west boundary of Maryland Military Lot No. 1292, where Monument 
No. 20 was built. The boundary here turns northward, following the west 
limit of Military Lots 1292, 1294, 1296, 1298, 1400, & 1402 as laid out by 
Francis Deakins, on a true course of N. 0° 17’ 00” E. to the northwest corner 
of Military Lot 1402. Monument No. 21 was placed at this point and an offset 
made 53.69 feet S. 89° 43’ 00” E., along the north side of Lot 1402, (which is 
also the division line between lands of E. F. Jenkins and M. H. Frankhouser), 
where Monument No. 22 was erected. 

From Monument No. 22 the course of the boundary is N. 0° 24’ 42” E., 
passing through, or near the point where a large marked Red Oak formerly 
stood, testified to in this case by Ethbell Falkenstine, as standing in the Deakins 
or Old State Line, and shown at the letters ““W-K’”’ upon the maps heretofore 
filed; a planted stone, a short distance north of the Red Oak in the east line 
of the Henry Banks Survey of 8000 acres, and following a well marked line 
along with the eastern boundary of the Banks Survey and the western boundary 
of the Maryland tract called “Canrobert’” to a point where it intersects the 
south line of the 328 acre tract granted by Virginia to Henry Deal, and pass- 
ing through the same, to a point where the east line of the Banks Survey inter- 
sects the south line of a tract of 367 acres granted by Virginia to Henry Deal, 
where Monument No. 27 was erected. 

From Monument No. 27 an offset was made 347.3 feet N. 89° 25’ 12” E. 
along the line between the two Henry Deal tracts above mentioned, where 
Monument No. 28 was placed. 

From Monument No. 28 to Monument No. 32 the course of the boundary 
AG is N. 0° 20’ 07” W. and closely follows * the mutually accepted property 
lines of citizens of the two States; corners, trees, and fences having been 
pointed out by various land owners on both sides of the “Old Line.” Monument 
No. 32 replaces a large marked Spanish Oak, which was a common corner of 
lands owned by John and George W. Vansickle, in West Virginia, and in the west 
line of land owned by W. M. Fike in Maryland. This tree was cut down 
and the stump removed by your Commissioners in 1911. From this point 
northward it was found that the old accepted boundary line veered slightly to 
the east, and the course of the boundary line was therefore changed to N. 0° 
4’ 55” E. to conform to it. 

Monument No. 34 was set at the intersection of this line with the southern 
boundary line of the State of Pennsylvania. 

In addition to the monuments just mentioned as standing at the angular 
points in the boundary, others were set between, exactly in line (see descrip- 
tion of Monuments). 

The total number of large monuments erected along the Maryland-West 
Virginia boundary line is 34, in addition to the one restoring the “Fairfax 
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Stone.” Of small monuments, 26 were erected making a total of 60 permanent. 
marks. The line is also marked at suitable places by 5 copper bolts securely 
fastened into natural and planted rocks. 

A description of instruments and methods used in the survey, the method 
of constructing the monuments; location, latitude, longitude, approximate ele- 
vation, distance, true and magnetic bearings, will be found in the following 
pages. 

Instruments. 


The following instruments were used in making the survey: Theodolite, 
7% inch No. 11, United States & Canada Boundary Survey, temporarily loaned 
during 1910 to this Survey. In 1911, 714 inch theodolite No. 219 of United 
States Coast & Geodetic Survey, loaned by the Superintendent of that Bureau 
in place of No. 11. No. 219 is lighter, works more freely, and is altogether 
much more satisfactory than No. 11. The circles on both theodolites are gradu- 
ated to 10’ spaces and read by verniers to 10”. With these instruments the line 
was ranged out from hilltop to hilltop and flagpoles set at intervals of 1 to 4 
miles. 
*7 * 2 Gurley transits, circles 54% inches diameter reading by vernier A to 
minutes and by vernier B to hundredths of a degree, loaned by Julius K. 
Monroe. With these transits the line was run from flagpole to flagpole, pre- 
viously located with the theodolite, in the usual manner with double backsights 
and foresights. The length of foresight was limited by the length of tape, 500 
feet; the length of backsight was limited only by the visibility of the rear 
tripod. Instead of the ordinary rods for lining in, brass plumb bobs weighing 
2 pounds each, supported by tripods 7 feet high, with movable heads were 
used. As sights were taken on the string supporting the plumb bobs, the line 
was produced with great accuracy. A brass tack was set in a solid hub at each 
transit station. 
Distances. 


Distances were measured to the nearest 1/100 of a foot with a 500 foot 
standardized steel tape, supported at several points along its length so as to 
have a uniform slope, approximately parallel to the slope of the ground. 

The inclination or slope of the tape was measured by the vertical circle 
on the transit and the horizontal distance and difference in elevation carefully 
computed. ee 

Besides the 500 ft. steel tape, which was graduated to single feet, except 
at each end, where 1 foot was graduated to tenths, a 100 foot steel tape gradu- 
ated throughout to feet, tenths and hundredths was used for shorter measure- 
ments. 

Astronomical Observations. 


Astronomical observations for azimuth were obtained with the theodolite 
by observing Polaris near eastern elongation. Ten measurements of the angle 
between star and mark were made with telescope direct and reversed in 5 posi- 
tions of the circle. The mark was a bulls-eye lantern placed at one of the 
transit stations a mile or more distant, northward. Time was obtained from 
the railroad; a mean time Waltham watch being compared with 75th meridian 
time as sent by telegraph from the United States Naval Observatory at Wash- 
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ington each noon, and proper reduction was made for difference in longitude. 
*8 Azimuth observations were made at 8 stations along the boundary * line, 
36.7 miles in length ; usually at or near a point of deflection in the final line. 


Geodetic Positions. 


At a point near Cranesville, West Virginia, 24 miles north of the Fairfax 
stone and 12 miles south of the Pennsylvania line, connection was made with 
Piney Swamp triangulation station located by the United States Geological 
Survey by a belt of triangulation extending westward from Maryland Heights 
and Sugarloaf, 2 primary triangulation stations of the Coast and Geodetic Sur- 
vey. The geodetic position of Piney Swamp station is on United States Stand- 
ard datum, and is thus free from station error. A portion of the boundary line, 
1.9 miles east of this station, measured during the progress of the survey, was 
used as a base line, and by measuring all the angles in 2 triangles accurate con- 
nection was made with this triangulation station. From these data the geodetic 
positions of all large monuments were computed. 


Elevations. 


The approximate elevations of all stations were determined by carrying 
a line of vertical angle measurements along the boundary. The elevation of 
Tairfax Stone was accepted as 3162 feet above mean sea level, as derived 
from railroad levels, and checks on the heights as computed from this, were 
obtained at 5 points from the topographic work of the United States Geological 
Survey, as follows: Near Gnegy Church; at the crossing of the Northwestern 
Pike; at Hutton; near Cranesville; and at the intersection of the Maryland- 
West Virginia line with the Pennsylvania state line. The apparent errors at 
these check points were distributed at the various stations in proportion to the 


distance. 
MONUMENTS. 


List of Monuments from the Fairfax Stone to the Pennsylvania Line, Giving 
the Size, Method of Construction, and Location,—Together with the Lati- 
tude and Longitude of Each of the Principal Monuments. 

The PRINCIPAL MONUMENTS are uniform in size and shape, and 

oo consist of a moulded concrete column, * twenty-two inches square at the 

base, tapering to ten inches square at four feet in height, (top of mould) 
and finished, in a few instances, with rounded top, but generally flat, pyramidal 
shape, extending four to five inches above the top of mould, or form, making the 
entire column four feet four inches in height above base; the corners are beveled 
one and one half inches in width to prevent defacement. 

INSCRIPTIONS: Each Monument, beginning with the initial one at the 
North Branch of the Potomac River, is numbered consecutively from 1 to 34 
Northward to the Pennsylvania State Line; the numbers and the names of the 
Commissioners being placed upon the south face of the monument, except 
where set diagonally ; the date, 1910, on the North face; the letters MD. on the 
East, and W. VA. on the West. The letters MD., and W. VA., are 3% inches 
in height and 3% inch deep; the numbers 234 inches high, and 5/16 inch deep, 
and the names of Commissioners, one inch in height and of proportional depth. 
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The inscriptions were moulded in the monuments, when built, (except the 
monument at Fairfax Stone, and Nos. 1 and 2), by means of reversed bevel 
faced brass and lead pattern letters, which were attached separately to the inside 
of the “forms”; subsequently the letters MD., W. VA., the names of Commis- 
sioners, and the date, 1910, were soldered on plates of tin reinforced with heavy 
sheet iron, which were securely fastened to the forms with screws. These 
plates were depressed slightly below the surface, which, on the finished monu- 
ments, formed corresponding elevations. 


Material. 


Three bags (300 pounds) best Portland cement, and seven bags (700 
pounds) washed, white sand, were used in each of the large monuments. The 
cement and sand were thoroughly mixed before and after adding water. This 
material was firmly tamped in the “form,” the top being finished with an ordinary 
mason’s trowel. No stone was used in the monument. 


Base. 


The base of each of the principal monuments was made of concrete, 

*10 the usual size being 314 feet square, and 2% * feet deep, depending upon 

the character and formation of the ground; in all cases sufficient depth and 
breadth being obtained to insure stability. 

The average amount of material used in each base, was 34 barrel of best 
Portland cement, 1200 pounds of sand, and 1500 to 2000 pounds of broken 
stone. The cement and sand were thoroughly mixed before and after adding 
water; cement and stone were placed in the excavations in alternate layers and 
the whole thoroughly tamped and bonded. The base was finished and cross- 
lines indicating its exact center marked upon it, and when firm enough to sus- 
tain the weight of the monument, the “form” was set up and carefully centered 
by means of the cross-lines, and the monument built before the final “‘set,” thus 
forming the base and column into one solid mass. In the few instances where 
the bases were built a day or more before the monument, a large stone was set 
in the center of the base and allowed to project a foot or more above the sur- 
face, and the monument built around it, thus securing a firm bond. 


Small Monuments. 


Small monuments are also of concrete, uniform in size, 1 foot square and 
2 feet high, moulded in a wooden form, without taper, and contain 1 bag (100 
pounds) cement, 2 bags (200 pounds) washed, white sand. The top was fin- 
ished in a similar manner to the large monuments. The letters MD. cut on the 
east face, W. VA. on the west, and the date, 1910, on the north. The base, 2 
feet square and 2 feet deep, also of concrete, and built as in the larger monu- 
ments. One bag of cement and four bags of sand, in addition to the broken 
stone, were used. 

The “Fairfax Stone.” 


The “Fairfax Stone” stands at the head of the North Branch of the Poto- 
mac River. It derived its name from Thomas, Lord Fairfax, who became the 
proprietor of what was known as the “Northern Neck of Virginia.” The 
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original grant was made in 1663, by Charles II of England, and subsequently suc- 
cessively confirmed by James II and George II. The title having rested by 
*11  * transfers in Lord Fairfax, on the 7th of September, 1736, Commissioners 
were appointed, with the approval of George II, to define the boundaries of 
the grant, which was to be “all the land lying and situate between and within the 
heads of the Rivers Rappahannock and Potomac, the courses of the said rivers 
together with the rivers themselves.” The survey of the upper part of the 
Potomac River was made in 1736, and at the head spring as then determined a 
number of trees were marked by the surveyors. A dispute arose between Lord 
Fairfax and the representatives of the Colony of Virginia as to the source of 
the Potomac, and no further work or agreement reached until 1746, when rep- 
resentatives for each side having been named, the survey was resumed and a 
line was run from the head of the Rappahannock to the head of the Potomac 
River. The trees and springs located in the former survey of 1736, at the 
head of the Potomac having been found, the course of the trial line was cor- 
rected and the final line run in the reverse direction from the Potomac to the 
Rappahannock. 
Before leaving the head of the Potomac, additional trees were marked and 
a stone set up, described as follows, in the note book (still in existence) of 
Thomas Lewis, one of the surveyors: “October 23, 1746, Returned to the spring 
where we made the following marks: ‘—’ on another Beach WB WR 1746 Y3 


—a stone by the corner pine marked i= on a Beach marked AC.” This done 


’ 


we bid adieu to the head spring about 4% hour after nine o’clock, our course 
directing to the head of Rappahannock bearing S. 46° E. 30 poles the top of the 
mountain in the spring heads on.” 

When Lieut. N. Michler made his survey of the meridian line north from 
the Fairfax Stone in 1859, he thus describes the stone in his report. “The 
initial point of the work,—the Fairfax Stone,—stands on the spot encircled by 
several small streams flowing from springs about it. It consists of a rough piece 
of standstone, indifferent and friable, planted to the depth of a few feet in the 
ground and rising a foot or more above the surface, shapeless in form, it would 

scarce attract the attention of the passer by. The finding of it was without 
*12 difficulty, and its * recognition and identification by the inscription Fx, now 

almost obliterated by the corroding action of water and air. In order not 
to disturb this stone the first observatory was built immediately in the rear (South) 
of it.’ Here, later, Michler built his monument, which was about 4 feet in 
height and made of several hewn stones, the upper ones being conical. The 
- original Fairfax Stone was in existence until about the year 1883, when it was 
destroyed by vandals and subsequently carried away, leaving the Michler moniu- 
ment as the only marker. 

The stream surveyed in the year 1736 was what has since been designated 
the North Branch of the Potomac River. The source, designated as the Fairfax 
Stone, is upon the divide between the eastern and western water sheds. It is 
14 mile northerly from the summit of the Western Maryland Railroad, which 
is here the highest point on that line between Cumberland, Maryland, and 
Elkins, West Virginia. 

The stone is easily reached by a trail from Fairfax Station, which is % 
mile to the south east. The large timber all around has been cut by mill men 
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and fire has destroyed the balance so that the immediate spot is now largely 
covered by brush and briers. The land near the Fairfax Stone is principally 
owned by the Davis Coal & Coke Company (in 1910). 

On August 12, 1910, during the present work, a new concrete monument 
was built, replacing both the previous marks. The new monument stands 2 feet 
North of the center of the base of the Michler Monument, which point was 
marked by a brass bolt bedded level with surface of the ground. This rock 
and mark are still left in place but are not visible, and the mark is 1 foot north 
of the point where the original stone stood. The portion of the Michler Monu- 
ment above ground was removed. 


“Fairfax Stone,’ Restored rIgto. 


The base is of concrete 314 ft. square and 2 ft. deep set flush with sur- 
face of ground. On this base the monument was built, utilizing the form which 
had been designed for, and was afterwards used in the construction of the 

monuments along the boundary from the Potomac River to the Pennsyl- 
*13 -vania line. The monument is 22 inches square at * the base and 10 inches 
square at the top, the latter being built up a few inches and rounded off. 
The total height being 4 ft. and 4 inches above the base. The monument contains 
3% bags of best Portland Cement and 6% bags of white sand. It is marked as 
follows: 
On South face Fx On North face 1910. 
1746. 
The corners are beveled 1% inches in width. 
Latitude 39° 11’ 41.92” Longitude 79° 29’ 15.50”. 


Monument No. 1. 


This monument marks the initial point of the present Boundary Survey. 
It is on the South bank of the North Branch of the Potomac River, 3983 feet 
N. 0° 56’ E. (true) from the Fairfax Stone. The base is 3% ft. square and 
4 ft. deep and tapers to 2% ft. square at its top. The monument is placed 
diagonally on this base and is marked as follows: 


On the Northeast side 1910 On the Southeast side 
MD. W. Va. 

On the Southwest side No. 1 On the Northwest side 
W 2Via. W. Va. 


It can be reached from the Fairfax Station of Western Maryland Railroad by 
following an old lumber tram road which goes within 100 yards of the river. 
From the north on Maryland side there is a bridle path leading from the County 
Road on Arnold’s Ridge, to a point almost in sight of this monument, 114 miles 
distant. 

Batitudes 39°125,.21.34" Longitude 79° 29’ 14.67” 


Monument No. 2. 


Is in place of a maple tree marked “1101” which was the beginning of the 
Maryland Military Lot 1101. It can be reached from the county road on 
Arnold’s Ridge by the same trail that leads to the river. It is less than 34 mile 
from top of the ridge and about 1 mile west of Eli Mosser’s house. The 
boundary line makes a slight angle to west at this point. 

Latitude 39° 12’ 33.28” Longitude 79° 29’ 14.42” 
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Arnold’s Ridge. 


*14 A small monument on the highest point of Arnold’s * Ridge. It is 
one mile west of house of Eli Mosser and can be reached by the county 
road along the ridge. 
Monument No. 3. 


On summit of Backbone or Great Savage Mountain. The base of monu- 
ment rests on the solid ledge which forms the crest of the mountain. It is 
reached with difficulty by an old road crossing the mountain from Eli Mossers 
to Sommers Mossers upon the west and is more than %4 mile west of this trail 
over rough, rocky ground. It can most readily be reached from the west. 
There is an extended view from this summit as far north as Snaggy Mountain. 

Latitude 39° 14’ 12.43” Longitude 79° 29’ 12.65” 


Stahlnaker Ridge. 


A small monument about 1 mile west of Sommers Mossers, and % mile 
southwest of county road from Gnegy Church to Breedlove. 


Monument No. 4. 


Just north of the Youghiogheny River and south of a county road from 
Gnegy Church to Breedlove. It is in the line of a Maryland land grant called 
Covent Garden and in property line of Wm. Bittner and Oscar Roth. It is 
34 mile south of Gnegy Church and is easily reached. The monument stands 
diagonally as the line here changes its course to the westward. 

Latitude 39° 15’ 53.73” Longitude 79° 29’ 10,84” 


Monument No. 5. 


About 100 yards north of county road from Gnegy Church to Breedlove 
and in sight of road. It is in a line of the Covent Garden Survey, and is in or 
near property lines of Wm. Bittner, Chas. Winters, Oscar Roth and J. Stahl- 
naker. The monument was built over and around a rough stone marking 
property corners and stands diagonally as the course of the boundary line here 
turns northward. 


Latitude 39° 15’ 54.97” Longitude 79° 29’ 15.69” 
~NS) *Monument No. 6. 


On the south side of the county road from Oakland to Horse Shoe Run, 
100 yards southwest of the cross roads at Gnegy Church. On or near the 
property line of Daniel Gnegy and Elijah Bechtel. The monument was built 
over and around a stone property corner which marked the beginning of the 
Maryland land grant called “Mount Pleasant” surveyed in 1774. The original 
beginning called for was a white oak tree, now gone. The stone was pointed 
out as said beginning by Daniel Gnegy. 

Latitude 39° 16’ 31.10” Longitude 79° 29’ 15.32” 


Hamstead Hill. 


A small monument on the Obed Hamstead Hill, 2/3 of a mile east of the 
southwest prong of the Youghiogheny River and 34 mile north of Gnegy 
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Church. The monument is 45 feet north of an east-west wire fence and 5 
feet west of a north-south line fence. 


Monument No. 7. 


Situated 15 feet south of center of county road from Cash Valley to the 
Horseshoe Run road and 114 miles east of Eglon, West Virginia. The land 
on the east of monument is owned by George H. Gauer and that on the west 
by William Weimer. 

Latitude 39° 17’ 46.83” Longitude 79° 29’ 14.56” 


Monument No. &. 


About 1% miles northeast of Eglon, West Virginia, and 150 yards east 
of house of Silas Fike. This monument marks the spot where stood a large 
white oak tree called for in the Virginia Patent to John Pettyjohn, surveyed 
May 30, 1781, for 400 acres. The call being at “a white oak in the Maryland 
line and running—and finally to pointers in the Maryland line and with said 
line N. 226 poles to the beginning.” This tree was blocked during the survey 
of 1910 and the oldest mark counted 130 years growth, the second 117 years, 
and the third 78 years. The block was saved. The tree was cut down and 

stump blown up with dynamite and replaced by the monument which now 
16* marks property holdings of Silas Fike, Amelius * Fike, and Seymour Ham- 
stead. There is an angle to the east in the boundary line at this point. 

Latitude 39° 17’ 52.63” Longitude 79° 29’ 14.50” 


Silas Fike’s Ridge. 


A copper bolt set in a rock flush with the ground on summit of a flat tim- 
bered ridge %4 mile north of house of Silas Fike, who lives 1144 miles northeast 
of Eglon, West Virginia. 

Dawson's Hill. 


A small monument on wooded hill of Lloyd Dawson, about 34 mile south 
of the Northwestern Pike. It is 26 feet west of north-south fence and 195 
feet north of an east-west fence. 


Monument No. 9. 


Situated 8 miles southwest of Oakland, Maryland, in the angle formed by 
the Northwestern Turnpike and the county road from Eglon, West Virginia, 
to Oakland. The monument is 100 yards east of the Youghiogheny River and 
is on a slight ridge between above described roads and can be seen from them. 

Latitude 39° 19’ 07.64” Longitude 79° 29’ 13,29” 


Offut’s Hill. 


A small monument on summit of wooded hill belonging to D. E. Offutt, 
¥Y% mile north of the Northwestern Turnpike and 10 feet east of a north-south 
fence. 
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Stahl’s Hill. 


A small monument on summit of Stahl’s Hill, 20 feet west of an old split 
rail fence running north and south and is on land owned by Peter F. Nine. 


Monument No. fo. 


In an open field about 300 yards south of a county road running east and 
west across the Youghiogheny River. The monument stands in place of a sugar 
tree which formerly stood here and marked a corner of the Maryland 
*17 = * grant called “Eelshine.” The place was pointed out by Peter F. Nine, 
who owns the property east of it. John Bittner owns the land to the west 
and his house is 100 yards west of the monument. The boundary line turns to the 
east and the monument stands diagonally. 
Latitude 39° 20’ 39.47” Longitude 79° 29’ 11.82” 


Monument No. 11. 


Situated 482 feet east from Monument No. 10, as there is here an offset 
in the line. It is the line of Eelshine and Ashby 50 acre survey, and stands 
diagonally as boundary line here turns to north. 

Latitude 39° 20’ 39.41” Longitude 79° 29’ 05.68” 


Monument No. 12. 


Is upon the south side of the county road from Brookside, West Virginia, 
to Oakland, Maryland. It is about 100 feet north of the Youghiogheny River 
on land of Dorsey Ashby and about 100 yards southwest of his house. 

Latitude 39° 21’ 04.15” Longitude 79° 29’ 05.30” 


Ashbys Hill. 


A small monument on summit of a flat ridge owned by Dorsey Ashby, % 
mile northwest of road from Brookside to Oakland, and % mile northwest of 
Mr. Ashby’s house. 

Lauer Hill (South Brow). 


A copper bolt set in a rock 6 by 6 by 20 inches set flush with surface of 
ground, on south brow of Lauer Hill 34 mile south of house of Charles Fulks. 
It can be reached from the north by road and trail through the woods. 


Monument No. 13. 


On the summit of Lauer Hill about 6 miles southwest of Oakland, Mary- 
‘land. The monument can be reached by a trail running south from a road to a 
coal mine near Chas. Fulk’s house, which is on the north side of Lauer Hill 
about % mile from summit. The land is covered with timber and is owned by 
Daniel E. Offutt. 

Latitude 39° 22’ 02.42” Longitude 79° 29’ 04.40” 


FAS * Miller. 


A small monument on summit of flat ridge 1/3 mile north of Laurel Run, 
on land owned by J. S. Miller. It can be reached by road from Crellin, Mary- 
land, which is 1%4 miles to the east. 
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Poling. 


A small monument on a timbered ridge 114 miles northwest of Crellin, 
Maryland, and on land owned by Zach Poling. It is 120 feet south of a 2nd 
class road crossing the ridge. 


White. 


A small monument 34 mile south of Hutton, Maryland, on northwest side 
of a 2nd class road and is on land owned by Charles White. 


Monument No. 14. 


Is about 200 yards west of Hutton, Maryland, Station, B. & O. R. R., and 
close to south limit of right of way of main line of that railroad. It is north 
of wagon road from Hutton, Maryland, to Corinth, W. Va., is conspicuously 
placed, and can be seen from trains as they pass. It is near lands of John A. 
Connell, Chas. White, and Grant Felton. 

Latitude 39° 25’ 08.88” Longitude 79° 29’ 01.54” 


Morris-Connell. 


A small monument on summit of flat ridge cleared on west and timbered 
on east. It is % mile north of Hutton, Maryland, and is on land owned by 
George Morris on the west and J. A. Connell on the east. 


Monument No. 15. 


About 11% miles north of Hutton, Maryland, or Corinth, West Virginia, 
and can be reached by road from Corinth. The monument is on cleared land 
owned by Dennis Glover. There is a slight deflection of the boundary line to 
the westward at this point. 

Latitude 39° 26’ 07.60” Longitude 79° 29% 00.63” 


*19 *Severe. 


A small monument on north side of county road 2 miles north of Corinth, 
West Virginia. On land owned by John M. Browning. 


Browning. 


A small monument on summit of a flat wooded ridge owned by John M. 
Browning, 2%4 miles north of Corinth, West Virginia. 


Camp Rocks. 


A copper bolt set in a hole drilled in top of and near the northeast corner 
of a rocky bluff on south slope of Snaggy Mountain. 700 feet south of old 
Burchinal road. Stones are piled around and over the bolt. From this point, 
Glover’s Hill, Backbone Mountain, and other distant points southward can be 
seen. 
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Burchinal. 


Ist. A small monument on top of a large flat rock 20 feet south of old 
Burchinal road which crosses Snaggy Mountain near this place. 

2nd. A copper bolt set in solid rock 350 feet north of the small monu- 
ment described above. 

3rd. A copper bolt set in solid rock 1,400 feet north of small monument 
described above. 


Monument No. tr. 


On one of the main summits of Snaggy Mountain about 1,281 feet east 
of the “Fairfax Meridian,” and 75 yards from a rough road to fields on top 
of mountain. It can be reached from the Burchinal Road, which comes out 
at White Oak Spring on the road to Terra Alta. 

Latitude 39° 29’ 07.98” Longitude 79° 28’ 59.11” 


Monument No. 17. 


Is on the very high north summit or brow of Snaggy Mountain and is 
one of the highest points along the boundary line, being about 3070 feet above 
mean sea level. It can be reached either from a trail which crosses through 
*20 *the gap between Monuments 16 and 17, or from the Cranesville-Oakland 
road above Brownings Lake, or by climbing the steep side of the mountain 
just south of Pine Swamp. 
Latitude 39° 29’ 50.50” Longitude 79° 28’ 58.75” 


Teets. 


A small monument on north side of county road which crosses Pine Swamp 
about 3 miles south of Cranesville, West Virginia. The monument is about 
1,000 feet south of house of Eugene Teets. 


Monument No. 18. 


On the north side of the county road from Cranesville, West Virginia, to 
Oakland, Maryland, and is about 3 miles south of Cranesville, 100 yards east of 
house of Eugene Teets, and west of Muddy Creek, and on the edge of Pine 
Swamp, which has here been drained. 

Latitude 39° 31’ 38.50” Longitude 79° 28 57.84” 


Monument No. 19. 


Is about 21%4 miles southeast of Cranesville, West Virginia, and is on the 
western edge of the Pine Swamp about 100 yards from solid ground. The 
foundation of the monument rests on hard sand 4 feet below the surface. The 
timber and brush near the monument are mostly dead or burnt. The land is 
owned by Hiram Ringer. The monument is set diagonally as the line turns 


abruptly east. 
Latitude 39° 31’ 53.96” Longitude 79° 28 57.71” 
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Monument No. 20. 


Near the middle of Pine Swamp about 3 miles southeast of Cranesville, 
West Virginia, 1%4 mile west of house of John H. Sommers and 50 feet west 
of Muddy Creek. The base of the monument is 4 feet square and 6 feet deep, 
resting on a sticky clay. The surface of the swamp near this monument is very 
soft and all material had to be drawn by men on a sled for a distance of 200 
yards. The land is owned by Hiram Ringer, and the adjoining land to the 
east by John H. Sommers. The Monument is set diagonally. 

Latitude 39° 31’ 54.05” Longitude 79° 28’ 45.32’["] 


ED) *VMonument No. 21. 


One mile east of Cranesville, West Virginia, in a small ravine, and is on 
property line between M. H. Frankhouser and E. °F. Jenkins at the Northwest 
corner of Maryland Military Lot 1402, at the end of 2nd line. It is 200 yards 
northwest of M. H. Frankhouser’s house, 50 yards west of county road and 
on northeast side of Pine Swamp. The Monument stands diagonally as the 
line turns to the east. 

Latitude 39° 33’ 08.69” Longitude 79° 28’ 44.85” 


Monument No. 22. 


Is 53.69 feet eastward from Monument No. 21 in the same ravine, and 
about 100 feet west of the county road. It stands in the 2nd line of lot 1402 
and is also on the property line between Frankhouser & Jenkins. The Monu- 
ment stands diagonally as the boundary line turns northward again. 

Latitude 39° 33’ 08.68” Longitude 79° 28’ 44.16” 


Monument No. 23. 


Is about 1 mile east of Cranesville, West Virginia, 80 feet north of county 
road from that place to Sang Run, Maryland. It is on a bank above a large 
spring and is on cleared land owned by J. G. Elsey, and is 50 yards north of 
house of E. F. Jenkins. 

Latitndes9 35 422.95. Longitude 79° 28’ 44.03” 


Elsey's Hill. 


A small monument on summit of flat cultivated ridge, 1 mile east of 
Cranesville, on land owned by J. G. Elsey, and %4 mile north of house of E. F. 
Jenkins. 

Latitude 39° 33’ 34.93” Longtitude 79° 28’ 43.92” 


Strawser Road. 


A small monument on north side of road from Cranesville, West Virginia, 
to Sang Run, Maryland, about 114 miles northeast of Cranesville and on land 
owned by Samuel A. Strawser. 


E22 * Fike’s Mountain (South Brow). 


A small monument on South Brow of Fike’s Mountain, 2 miles northeast 
of Cranesville. It can be reached by a rough road through the woods. 


STATE OF MARYLAND V. STATE OF WEST VIRGINIA 1685 


Monument No. 24. 


On summit of Fike’s Mountain 2% miles northeast of Cranesville, West 
Virginia. It can be reached by a rough trail through the woods from a wagon 
road which crosses the mountain 14 mile west of Monument. The summit of 
the mountain is comparatively flat and no distant large monuments can be seen. 
The small monument on the south brow is visible as well as small monument 
on north brow. 

Latitude 39° 34 49.21” Longitude 79° 28’ 43.23” 


Fike’s Mountain (North Brow). 


A small monument on the north brow of Fike’s Mountain, 1041.56 feet 
northward from Monument No. 24. It is 244 miles northeast of Cranesville 
nad [and] % mile northeast of county road, which crosses Fike’s Mountain 34 
mile west of this point. 


Monument No. 25. 


On a timbered flat ridge north of White Rock Run near southeast corner 
of John A. Reckard’s land and % mile south of his house. It is in the woods 
100 yards from private road from the Cranesville road to Reckard’s house. 

Latitude 39° 36’ 06.30” Longitude 79° 28’ 42.51” 


Reckard Road. 


A small monument 30 feet south of a second class road through the woods 
near house of John A. Reckard about 6 miles west of Friendsville, Maryland. 


Herbert Friend’s Ridge. 


A small monument on summit of flat ridge partly covered with timber 
and brush, owned by Herbert Friend, and is 14 mile southeast of his house. It 
is 6 miles southwest of Friendsville. 


«23 *Monument No. 20. 


On north side of county road from Keeler Glade to Friendsville and is 5 
miles southwest of latter place. It is on land of Sherman Friend, about 100 


yards northeast of his house. 
Latitudes 39° 377 47.35" Longitude 79° 28’ 41.57” 


Sherman Friend’s Hill. 


A small monument on summit of a flat cleared hill, owned by Sherman 
Friend, who lives 300 yards to southwest. It is 5 miles southwest of Friends- 
ville, Maryland. 

Melville Friend’s Hill. 


A small monument on summit of flat cleared hill owned by Melville G. 
Friend, who lives 5%4 miles west of Friendsville, Maryland, and 300 yards west 
of monument. A road crosses the hill 200 yards west cf monument, and another 
is at foot of hill 300 yards to north of it. 
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Monument No. 27. 


On north side of county road near Mrs. Marshall Friend’s house, about 5 
miles west of Friendsville, Maryland. It is on south edge of a cleared field 
bordering the county road and is on south property line of Mrs. Marshall 
Friend. It is in the Henry Deal surveys. The monument stands diagonally 


as boundary line has offset to east. 
Latitude 39° 38’ 32.37”. Longitude 79° 28 41.16’. 


Monument No. 28. 


This monument is 347.3 feet eastward from Monument No. 27, and the 
same description applies to it. It also stands diagonally as boundary line here 


turns northward. 
Latitude 39° 38’ 32.40”. Longitude 79° 28’ 36.72”. 


Monument No. 20. 


Is north of a wagon road through land of Jere Teets, and is about %4 mile 
southeast of his house, and 5 miles west of Friendsville, Maryland. 
Latitude 39° 38’ 58.92”. Longitude 79° 28’ 36.92”. 


*24 *Jere Teets’ Ridge. 


A small monument on a flat cultivated ridge sloping to the east, owned by 
Jere Teets, and is 150 yards east of his house, which is 5 miles west of Friends- 
ville, Maryland. It is a few feet north of an east-west private road. 


L. Dedrick’s Ridge. 


A small monument on a flat, cleared ridge, owned by L. Dedrick. It can 
be reached from county road on the west by leaving that road near Chestnut 
Avenue Church and going eastward past house of Joshua Fike. 


Monument No. 30. 


On summit of Evans Hill, 1 mile west of Fearer Post-office, Maryland, 
and 150 yards south of the county road from Fearer to Chestnut Avenue 
Church. The monument is on cultivated land owned by Hosea Thomas, who 
lives 200 yards to the west. 

Latitude 39° 40’ 15.92”. Longitude 79° 28’ 37.50”. 


Monument No. 31. 


On north side of county road from Friendsville, Md., to Hazelton, West 
Va., and is 1 mile west of Fearer, Md. It is 100 yards west of house of A. J. 
Thomas and on line dividing his property from that of Hosea Thomas. 

Latitude 39° 40 26.10”. Longitude 79° 28’ 37.58”. 


Monument No. 32. 


; Is 34 mile southeast of house of Geo. W. Vansickle, and is nearly the same 
distance southwest of W. M. Fike’s house, and about 5 miles west of Selbys- 
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port, Maryland. The monument stands in place of a large Spanish Oak tree, 
which was removed during the survey in 1911. This tree was corner of prop- 
erty of John Van Vansickle, George W. Vansickle, on the west, and in a line 
of W. Marshall Fike on the east. The land is cleared and the boundary line 
makes a slight deflection angle to the east. The monument is marked “Span 
Oak” in addition to other inscriptions. 

Latitude 39° 41’ 14.28”. Longitude 79° 28’ 37.94". 


#25 *F.T. Fike’s Ridge. 


A small monument in a field owned by F. T. Fike 200 yards east of a road 
leading from George Vansickle’s place to Selbysport, Maryland. 


Monument No. 33. 


On north side of county road leading towards Selbysport, Maryland, and 
is about 5 miles west of that place. It is on line between cleared land owned 
by James McDermott and Isaiah Umble. 

Latitude 39° 42’ 06.58”. Longitude 79° 28’ 37.84”. 


Thomas’ Ridge. 


A small monument on cleared flat ridge owned by M. M. Thomas on the 
west and by Joseph Thomas on the east. It is 300 yards northwest of house 
of Joseph Thomas and %4 mile south of Pennsylvania State Line. 


Monument No. 34. 


At the intersection of the Md.-W. Va. boundary line from the south with 
the Pennsylvania state line. It is 2 miles southwest of Markleysburg, Penn- 
sylvania, 1% mile east of point where the pike to that place crosses the Penna. 
line, and %4 mile northeast of house of M. M. Thomas. It is 1051 feet west- 
ward from the Mason & Dixon mound in which a stone monument marked, 
“55.2 M 1885,” was set by survey made in 1885 by the states of Pennsylvania 
and West Virginia. 

Monument 34 is 40 feet south of oil pipe line, which runs through Penn- 
sylvania near its southern boundary, and is 4 mile west of a metal gate house 
of this pipe line. It is in the straight line between Monuments of 1885 num- 
bered 55.2 M and 54.2 M;; the latter being 4276 feet to the westward and in 
center of a Mason & Dixon mound. The land south of Monument No. 34 is 
owned by M. M. Thomas. The monument sets square and is marked the same 
as others, excepting that on the north face are the letters PA above the date 
1910. 

Latitude 39° 43’ 15.88”. Longitude 79° 28’ 37.72”. 
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1—Distances Between M onuments,—True Bear- 


Elevations Above Mean Sea Level. 
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Magnetic Bearings Between Monuments on the Maryland-West Virginia Bound- 
ary Line from the Potomac River to the Pennsylvania line, for October, 1910. 


Note: The original observations were reduced at the office of the Coast 
and Geodetic Survey, Washington, D. C., by courtesy of the Superintendent of 
that Bureau. 


Monuments Tree bearing! Magnetic Magnetic Number of 
Nos. bearing. declination. observations. 
24 ING CO? 2YP Se? 13. N. 4° 407 E SOL We 20 
5-7 N. 0° 27’ 04” &. N. 4° 19° E SEN OZa Wi. 7 
8-10 INAOmR4 2755 7c N. 4° 38’ E So SEY Wie 8 
11-15 N. 0° 41’ 02” E. Ne42 42" EF 4° Ol’ W. 6 
15-18 ING UP Zt Ga? 13 N. 4° 34" E CNS Ve Nile, 13 
20-21 INS Oe) 7/200csE ING 4 290 4° 12’ W. 2 
23-27 Ne 02 24°42") E: N. 4° 48 E 4° 23’ W. 5 
28-32 N. 0° 20 07” W. N. 4° 10 E 4° 37 W. 5 
32-34 N. 0° 04°55” E. N. 4° 38’ E 4° 33’ W. 3 


If values for shorter intervals are desired, it will probably be best to 
*30 obtain them by interpolating the declination. * The value for the line be- 
tween Nos. 20 and 21 is probably less reliable than the others, as it depends 

upon only two results which differ by 10’. 

We return herewith a financial statement showing in detail the money 
actually expended by the Commissioners for surveying and marking the bound- 
ary line under the decree in this case, including the per diem compensation of 
all the Commissioners. We also return herewith the several exceptions made 
and filed before the Commissioners by Mr. W. McCulloh Brown, one of the 
Commissioners, during the progress of the work, together with such explana- 
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tions, observations and notes as we have thought proper to make concerning 
said exceptions for the information of the court. 

We also return herewith a number of photographs taken upon the ground 
illustrating the monuments erected by us to mark the line as run by us, show- 
ing the character of the work, method of construction and location of such 
monuments. 

Respectfully submitted, 
JULIUS K. MONROE, 
SAMUEE<S. .GANNETE, 
Commissioners. 


And this cause coming on this day to be heard upon said motion and upon 
the said report of Julius K. Monroe and Samuel S. Gannett, and upon the sepa- 
rate report of W. McCulloh Brown, one of the said Commissioners, including 
his protest and exceptions in respect to said report of Commissioners Monroe 
and Gannett, and also upon the supplemental report filed by said Commissioners 
Monroe and Gannett; and the court being now fully advised in the premises: 


Mr. Isaac Lobe Straus and Mr. Edgar Allen Poe for complainant. 
Mr. Wm. G. Conley and Mr. G. E. Price for defendant. 


ol It is thereupon adjudged, ordered and decreed that the * said excep- 

tions filed on behalf of the State of Maryland, as aforesaid, to said report 
of Commissioners Julius K. Monroe and Samuel S. Gannett, be, and they are, 
hereby overruled, and that said report be, and the same is, hereby in all respects 
confirmed. 

It is further adjudged, ordered and decreed that the line as delineated and 
set forth in said report of Commissioners Monroe and Gannett, and upon the 
map accompanying the same and referred to therein, which line has been marked 
with permanent monuments, as stated in said report, be, and the same is hereby, 
established, declared and decreed to be the true boundary line between the said 
States of Maryland and West Virginia, and said map is hereby directed to be 
filed as part of this decree. 

And it appearing that the total expenses and compensation of said Com- 
missioners and the expenditures attending upon the discharge of their duties 
amount to the sum of $17,154.60, it is further adjudged, ordered and decreed 
that the same be, and they are, hereby approved and allowed as part of the costs 

‘of this suit, to be borne equally between the parties to this cause. And it ap- 
pearing from said report that the State of Maryland has already paid $5,038.40 
of said amount, and that the State of West Virginia has already paid $12,116.11 
of said amount, it is ordered that said amounts be credited to said States respec- 
tively in the settlement of the costs of this suit between them in accordance with 
the provisions of this decree and the former decrees entered herein. 

It is further adjudged, ordered and decreed that the clerk of this court do 
transmit to the chief magistrates of the States of Maryland and West Virginia 
copies of this decree, duly authenticated under the seal of this court, omitting 
from said copy, however, the map filed with the report of said Commissioners 
Monroe and Gannett above mentioned. 

May 27, 1912. 
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State of Virginia v. State of West Virginia. 


Supreme Court of the United States, 1913. 
[231 United States, 89.] 


In a controversy between States, this court will not refuse a request made in good faith 
by one of the parties for reasonable time to effect a settlement, but will comply there- 
with as near as it can consistently with justice. 

On complainant’s motion to proceed to final hearing and respondent’s request for reasonable 
time to proceed with negotiations for amicable adjustment the case is assigned for next 


April. 
Tue facts are stated in the opinion. 


Mr. Samuel W. Williams, Mr. William A. Anderson, Mr. John B. Moon and 
Mr. Randolph Harrison for the State of Virginia. 


Mr. Holmes Conrad and Mr. Sanford Robinson for the bond-holding cred- 
itors. 


Mr. A. A. Lilly, Attorney General of the State of West Virginia, Mr. V. B. 
Archer, Mr. Charles E. Hogg and Mr. John H. Holt for the State of West 
Virginia. 


Mr. Cuter Justice Wuire delivered the opinion of the court. 


In March, 1911 (Virginia v. West Virginia, 220 U.S. 1), our decision was 
given ‘‘with respect to the basis of liability and the share of the principal of the 
debt of Virginia that West Virginia assumed.” In view, however, of the 
*90  ™*nature of the controversy, of the consideration due the respective States 
and the hope that by agreement between them further judicial action might 
be unnecessary, we postponed proceeding to a final decree and left open the ques- 
tion of what, if any, interest was due and the rate thereof, as well as the right to 
suggest any mere clerical error which it was deemed might have been committed 
in fixing the sum found to be due upon the basis of liability which was settled. 
In October, 1911, we overruled without prejudice a motion made by Virginia to 
proceed at once to a final determination of the cause on the ground that there 
was no reasonable hope of an amicable adjustment. Virginia v. West Virginia, 
222 Mel 7e 
The motion on behalf of the State of Virginia now before us is virtually a 
reiteration of the former motion to proceed and is based upon the ground that 
certain negotiations which have taken place between the Virginia Debt Commis- 
sion representing Virginia, and a Commission representing West Virginia, ap- 
pointed in virtue of a joint resolution of the legislature of that State adopted 
in 1913, make it indubitably certain that no hope of an adjustment exists, But 
without reviewing the course of the negotiations relied upon, we think it suffices 
to say that in resisting the motion the Attorney General of West Virginia on 
behalf of that State insists that the view taken by Virginia of the negotiations 
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is a misapprehension of the purposes of West Virginia, as that State since the 
appointment of the Commission on its behalf has been relying upon that Com- 
mission “to consummate such an adjustment and settlement of said controversy 
as to commend the result of its negotiations to the favorable consideration of 
the Governor and the legislative branch of its government, and thus terminate said 
controversy to the satisfaction of her people and the Commonwealth of Virginia, 

and upon the principles of honor and justice to both States, and in fairness 
*91 to the holders of the debt * for whose benefit this controversy is still pend- 

ing.” The Attorney General further stating that in order to accomplish the 
results just mentioned, a sub-committee of the Commission of West Virginia has 
been and is engaged in investigating the whole subject with the purpose of prepar- 
ing a proposition to be submitted to the Virginia Debt Commission, to finally settle 
the whole matter and that a period of six months’ time is necessary to enable the 
Committee to complete its labors. 

Having regard to these representations, we think we ought not to grant the 
motion to proceed at once to consider and determine the cause, but should, as near 
as we can do so consistently with justice, comply with the request made for further 
time to enable the Commissioners of West Virginia to complete the work which 
we are assured they are now engaged in performing for the purpose of effecting a 
settlement of the controversy. As, however, the granting of a six months’ delay 
would necessitate carrying the case possibly over to the next term and therefore 
be in all probability an extension of time of more than a year, we shall reduce 
somewhat the time asked and direct that the case be assigned for final hearing 
on the 13th day of April next at the head of the call for that day. 


State of Virginia v. State of West Virginia. 


Supreme Court of the United States, 1914. 
[234 United States, 117.] 


The ordinary rules of legal procedure applicable to cases between individuals cannot be 
always applied to controversies between States involving grave questions of law de- 
terminable by this court under the exceptional grant of jurisdiction conferred by the 

Constitution. 

*118 * In this case the defendant State is permitted to file a supplemental answer, the aver- 

ments in which are to be considered as traversed by the complainant State, and the 
subject-matter of the supplemental answer is referred to the Master before whom 
previous hearings were had with directions to report at the commencement of the next 
term of this court. 


THE facts, which involve the procedure and practice in an original case be- 
tween two States of the Union and the rules to be applied in regard to the filing 
of a supplemental answer, are stated in the opinion. 


Mr. William A. Anderson and Mr. Randolph Harrison, with whom Mr. 
John B. Moon, Mr. John G. Pollard, Attorney General of the State of Virginia, 
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and Mr. Samuel W. Williams, former Attorney General, were on the brief, for 
complainant. 


Mr. A. A. Lilly, Attorney General of the State of West Virginia, and Mr. 
John H. Holt, with whom Mr. V. B. Archer and Mr. Charles E. Hogg were on 
the brief, for defendant. 


Mr. Sanford Robinson, with whom Mr. Holmes Conrad was on the brief, 
for the bondholding creditors. 


Mr. Cuter Justice WHITE delivered the opinion of the court. 


This case, which was begun in 1906, was elaborately argued in 1907 on a 
demurrer, which was overruled. 206 U.S. 290. It was again argued in 1908 on 
a motion to appoint a Master. 209 U.S. 514. Before that officer there was an 
extended hearing and a full report of all the matters involved was filed in March, 

1910. It was then argued on a motion to take further testimony, and was 
*119 ultimately heard in an argument which extended many * days, every party 
in interest being represented, in the month of January, 1911. 

Notwithstanding these facts when in March, 1911, the court came to decide 
the controversy, although it fully reviewed and passed upon the fundamentai 
issues, as its obvious duty required it to do, and fixed the principal sum due by 
the State of West Virginia to the State of Virginia, in view of the consideration 
due to the parties as States and that the cause was, as then said, “no ordinary 
commercial suit, but, . . . a quasi-international difference referred to this court 
in reliance upon the honor and constitutional obligations of the States concerned 
rather than upon ordinary remedies,” the controversy was not completely and 
irrevocably disposed of but was left open for a time not specified to the end that 
any clerical errors that might have crept into the calculations of the sums due 
could be corrected and to give the States time to consider the subject of liability 
for interest in the light of what had been decided and to agree as to the rate and 
period of the interest to be paid on the principal sum which was determined. 
220 Ue Se. 30: é 

On the convening of the court in the following October, 1911, a motion 
was made on behalf of the State of Virginia to proceed at once to a final decree. 
Listening to the suggestion of the State of West Virginia to the effect that it 
desired further time to consider the subject, and in view of the public considera- 
tions which had prevailed when the decree was entered, the motion of Virginia 
was overruled. 222 U. S. 17. ; 

Yet, further, when in November, 1913, another motion on the part of Virginia 
was made to set the case down to be finally disposed of at once upon the statement 
that no agreement between the parties was possible, again giving heed to the re- 
quest of W est Virginia through its constituted officers for a postponement for a 
uel Se al eee Wegmesia that they were engaged in an honest en- 

) e controversy and if possible to come to an agree- 

ment as to the subjects left open, the motion of Virginia was again refused 

231 i. S. 89, and as it was possible to give to the State of West Virginia all the 
time which that State in resisting the motion asked and yet secure against the 
possibility of the hearing being carried over to another term, the case was assigned 
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for hearing on the thirteenth of April of this year. When that day was reached, 
the State of West Virginia, in accord with a motion filed some days before, prayed 
leave to be permitted to file a supplemental answer asserting the existence of cred- 
its, which if properly considered would materially reduce the sum fixed as due to 
the State of Virginia, the said answer in addition asserting various grounds why 
interest should not be allowed in favor of Virginia and against West Virginia on 
the sum due. Resisting this request the State of Virginia insists that the items em- 
braced in the supplemental answer asked to be filed had in effect already entered 
into the considerations by which the principal sum due was fixed, and that if not, 
the case should not be postponed for the purpose of permitting the rights urged in 
the answer to be availed of because every item concerning such alleged rights was 
proved in the case before the Master, was mentioned in his report and was 
known or could have been known by the use of ordinary diligence by those rep- 
resenting West Virginia. And it is this controversy we now come to dispose of. 

Without intimating any opinion whatever as to whether the items with which 
the proposed supplemental answer deals entered into the processes of calculation 
or reasoning by which the sum due was previously fixed, and moreover, without 
intimating any opinion as to how far the items embraced in the answer could serve 

as credits upon the sum previously found due and therefore to that extent 
*121 reduce the amount, we think it is obvious that most of the * items embraced 

in the answer were contained in the Master’s report, and in any event all 
were available then for every defense now based upon them if their consideration 
had been pressed in the aspect and with the assertions of right now made. 

The question then is, Under these conditions ought the permission to file the 
supplemental answer be granted? We think it must be conceded that in a case 
between ordinary litigants the application of the ordinary rules of legal procedure 
would render it impossible under the circumstances which we have stated to grant 
the request. We are of opinion, however, that such concession ought not to be 
here controlling. As we have pointed out, in acting in this case from first to 
last the fact that the suit was not an ordinary one concerning a difference be- 
tween individuals, but was a controversy between States involving grave ques- 
tions of public law determinable by this court under the exceptional grant of 
power conferred upon it by the Constitution, has been the guide by which every 
step and every conclusion hitherto expressed has been controlled. And we are of 
the opinion that this guiding principle should not now be lost sight of, to the end 
that when the case comes ultimately to be finally and irrevocably disposed of, as 
come ultimately it must in the absence of agreement between the parties, there 
may be no room for the slightest inference that the more restricted rules appli- 
‘cable to individuals have been applied to a great public controversy, or that any- 
thing but the largest justice after the amplest opportunity to be heard has in any 
degree entered into the disposition of the case. This conclusion, which we think 
is required by the duty owed to the moving State, also in our opinion operates no 
injustice to the opposing State, since it but affords an additional opportunity to 
guard against the possibility of error, and thus reach the result most consonant 

with the honor and dignity of both parties to the controversy. 
“sh We * Because of these convictions, we therefore make the following order: 
That the motion on the part of the State of West Virginia to file the 
supplemental answer be and the same is hereby granted ; and that the averments in 
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such answer be and the same shall be considered as traversed by the State of 
Virginia; that the subject matter of the supplemental answer as traversed be at 
once referred for consideration and report to Charles E. Littlefield, Esq., the 
Master before whom the previous hearings were had, with directions to hear and 
consider such evidence and testimony as to the matters set forth in the supple- 
mental answer as the State of West Virginia may deem advisable to proffer and 
such counter showing on the part of the State of Virginia as that State may deem 
advisable to make. The report on the subject to embrace the testimony so taken 
and the conclusions deduced therefrom as well as the views of the Master con- 
cerning the operation and effect of the proof thus offered, if any, upon the prin- 
cipal sum found to be due by the previous decree of this court. Nothing in this 
order to vacate or change in any manner or in any particular the previous decree, 
and the same to stand wholly unaffected by the order now made or any action 
taken thereunder until the examination and report herein provided for is made 
and this court acts upon the same. It is further directed that the proceedings 


before the Master be so conducted as to secure a report on or before the second 
Monday of October, 1914.1 


State of North Carolina v. State of Tennessee. 
Supreme Court of the United States, 1914. 
[235 United States, 1.] 


Slick Rock Basin and Tellico Basin sections of the boundary line between North Carolina 
and Tennessee located and defined in accordance with the judgment of a commission 
appointed by both States in 1821 and ordered to be marked by commissioners to be 
appointed under decree in this case. 

There being a question as to the exact location of this part of the boundary line and both 
States having in 1821 united in appointing a joint commission and having agreed to 
abide by its judgment, the question in this case is to determine what that judgment was. 

Marks on numerous trees along the disputed line similar to marks on trees along the un- 
disputed line given great weight in this case as evidence of location of the continuous 
line referred to in the judgment of the Commission. 

When States enter into an agreement giving commissioners the power to exercise judg- 
ment as to exact location of the boundary between them, they must suppose that such 
judgment will be exercised as to disputed locations and that when exercised it shall 

be binding upon them both. 

*2 As the Cession Act of North Carolina of 1789 under which that State * ceded the west- 

ern part of its territory to the United States and which was adopted by Congress was 
general in terms and necessarily demanded definition of the line both for purposes of 
private property and political jurisdiction of the States embodying such territory, an 
agreement made by the States to settle the exact line was in conformity with the 
act and did not require further consent or of sanction by Congress, nor was it in 
conflict with Article I, § 10, Clause 3 of the Federal Constitution prohibiting agree- 
ments between States without such consent. 


1 For the succeeding phase of this case see Virginia v. West Vir, 2382 S202 
post, p. 1706.—Editor. irginia ( y3 
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Tue facts, which involve the location of a part of the boundary line between 
the State of North Carolina and the State of Tennessee, are stated in the opinion. 


Mr. Thomas W. Bickett, Attorney General of the State of North Carolina, 
and Mr. F. A. Sondley, with whom Mr. Theodore F. Davidson and Mr. C. B. 
Matthews were on the brief, for complainant. 


Mr. Charles T. Cates, Jr., with whom Mr. Frank M. Thompson, Attorney 
General of the State of Tennessee, Mr. T. E. H. McCroskey and Mr. Samuel G. 
Shields were on the brief, for defendant. 


By leave of court, Mr. W. D. Spears and Mr. L. N. Spears filed a brief in 
behalf of Theodore Cobb ez al. 


Mr. Justice McKenna delivered the opinion of the court. 


Suit in equity instituted by the State of North Carolina, as complainant, 
against the State of Tennessee, as defendant, for the purpose of having settled 
and determined the true location of part of the boundary line between the two 
States. 

The pleadings consist of the original bill as amended, answer to the 

#3 same, cross bill, and replication. Their * allegations need not be detailed. 

They accurately present the controversy between the parties and the relief 
prayed by each of them. 

The controversy concerns only a part of the line between the two States 
called, respectively, the Slick Rock and Tellico basins or territories. The con- 
tentions of the States are exhibited in general outline by the map on the next 
page. 

It is alleged by North Carolina “that dispute and controversy have arisen 
as to the true location of the State line between the extreme height of the moun- 
tain northeasterly of Tennessee River and the main ridge thereof southwesterly 
of the river” and she “has always believed and acted upon the belief, and alleges 
the fact to be, that the line between these points descends from the extreme 
height of the mountain northeast of the river to the river, crosses the river to a 
point in the southwest bank thereof just west of the mouth of the stream known 
as Slick Rock Creek, follows the creek a short distance to a ridge leading up to 
the main ridge, follows said ridge up to the summit, known as Big Fodderstack 
Mountain, and follows the main ridge thence to the junction of the Big Fodder- 
stack and Hangover leads, and thence follows the main ridge of Unaka Moun- 
tain southwesterly.” 

Tennessee denies that the line described by North Carolina is the true bound- 
ary line, alleges that North Carolina at the time of filing her original bill “had 
not definitely determined how much of said boundary line she would dispute,’ 
alleges an extension of “the limits of the disputed zone,” that complainant does 
not allege that the boundary as run and marked by the commissioners in 1821 
(their appointment and action will be referred to hereafter) follows other than 
the extreme height of the mountain, which is agreeably to the cession act of 
1789 (given hereafter), and expresses a willingness that the line should be so 
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*5 marked and established in the * orders of this court, and denies that it can 
be established agreeably to the cession in any other place than along the 
extreme height of the mountain from the Tennessee River. 

Further, Tennessee “denies that there is any uncertainty in regard to that 
part of the boundary line northeast of the river, and avers that said boundary line 
northeast of the river runs, and was so marked by the commissioners in 1821, 
down the crest of the main ridge of the mountain, which gradually lowers as it 
approaches the river, and on said line near to or on the bank of said river, about 
a half a mile above the mouth of Slick Rock Creek, a pine or hemlock tree was 
marked as a ‘fore and aft tree,’ which said tree is still standing, and is recognized 
as a ‘fore and aft,’ boundary line tree bearing the marks placed thereon by the 
commissioners in 1821, and described in the North Carolina Confirmatory Act 
and the report of said commissioners, hereafter shown.” And avers “that said 
boundary line as described in said Cession Act of 1789, and run by said commis- 
sioners in 1821, crossed directly over the Tennessee River from said ‘fore and 
aft tree’ to the crest of the main ridge of the mountain, which is known as the 
Hangover ridge or lead—and which runs from the Stratton Bald northeasterly to 
the river, lowering somewhat as it approaches the river, where it ends or ter- 
minates in a bluff practically opposite said marked ‘fore and aft tree,’ thence 
along the crest of said Hangover ridge or lead to said Stratton Bald and the junc- 
tion of Hangover with Fodderstack, the Fodderstack ridge, however, being several 
hundred feet lower than said main or Hangover ridge.” 

To these contentions the proof is directed, the record of which is volumin- 
ous. Besides other evidence, it is replete with the disputes of experts and of 

opposing deductions from their testimony. These, however, have their 
#6 determination if not their reconciliation in certain dominating * elements 
upon which our judgment may be rested. 

The territory constituting the State of Tennessee was ceded to the United 
States by North Carolina in 1789. In the act of cession the boundary line was, 
as described, from the French Broad River westerly as follows: “Thence along 
the highest ridge of the said mountain [Iron Mountain] to the place where it is 
called Great Iron Mountain or Smoky Mountain; thence along the extreme height 
of said mountain to the place where it is called Unicoi or Unaka Mountain, be- 
tween the Indian towns of Cowee and Old Chota; thence along the main ridge 

‘of such mountain to the southern boundary of this State.” A deed was made 
by North Carolina, in pursuance of the act of cession, in 1790 which followed 
the same description, as did also the act of Congress accepting the cession; also 
the constitution of the State of Tennessee. 

In the year 1796 North Carolina passed an act appointing commissioners to 
settle the boundary line between the State and the State of Tennessee. The 
latter State also appointed commissioners with similar authority. In pursuance 
of the authority the commissioners appointed by the States settled the line from 
the east to a point on the Great Iron or Smoky Mountain west of the Pigeon 
River, marked by a stone set up on the north side of the Cataloochee Turnpike 
road, about due north from the present town of Waynesville, in Heywood county, 
North Carolina, and about six miles east of the point where the Tennessee River 
passes through the mountain range, leaving the line to the southern boundary of 
the States unmarked. 
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Subsequently each of the States (North Carolina in 1819, Tennessee in 1820) 

passed acts appointing commissioners, to meet with commissioners appointed by 

the other “and with them to settle, run and mark the boundary line be- 

7 tween” the States “agreeably to the true intent * and meaning” of the 

cession act. In the act of North Carolina it was provided that “this 

State will at all times hereafter ratify and confirm all and whatsoever the said 

commissioners, or the majority of those of each State, shall do, in and touching 

the premises, and the same shall be binding on this State” ; and Tennessee enacted 

“that whatsoever the said commissioners, or those appointed by each State shall 
do in and touching the premises shall be binding on this State.” 

Three commissioners were appointed by each State, who met and pro- 
ceeded to the execution of their duties and made report thereon to the respec- 
tive States as follows: 

“Having met at the town of New Port in the State of Tennessee on the 
16th day of July A. D. 1821, to settle, run and mark the dividing line between 
the two States, from the termination pf the line run by McDowell, Vance and 
Matthews in the year of our Lord, 1799, to the Southern Boundary of the said 
States, Respectfully Report, That we proceeded to ascertain, run and mark the 
said dividing line as designated in the XIth Article called the Declaration of 
Rights, of the Constitution of the State of Tennessee, and in the Act of General 
Assembly of the State of North Carolina, entitled ‘An act for the purposes of ced- 
ing to the United States of America certain Western lands’ therein described, 
passed in 1789 :—Which said dividing line as run by us, Begins at a stone set upon 
the north side of the Cataloochee Turnpike road, and marked on the West Side of 
Ten. 1821; and the East side N. C. 1821, running thence a southwesterly course to 
the Bald Rock on the summit of the Great Iron or Smoky Mountain and continu- 
ing southwestwardly on the extreme height thereof to where it strikes Tennessee 
River about seven miles above the old Indian Town of Tellassee, crossing Por- 

ters gap at the distance of twenty-two miles from the beginning; pass- 
*8 ing Meig’s boundary line at * thirty-one and a half miles:—the Equo- 
nettly path at fifty three miles;—and crossing Tennessee River at the 
distance of sixty five miles from the beginning. From Tennessee River to 
the main ridge and along the extreme height of the same to the place where 
it is called the Unicoy or Unaka Mountain, striking the old trading path leading 
from the Valley Towns to the Overhill Towns, near the head of the West fork . 
of Tellico River, and at the distance of ninety three miles from the beginning. 
Thence along the extreme height of the Unicoy or Unaka Mountain to the 
Southwest end thereof at the Unicoy or Unaka Turnpike road, where a corner 
stone is set up, marked Ten. on the West side and N. C. on the East side; and 
where a Hickory tree is also marked on the South side Ten. 101 m. and on the 
North side N. C. 101 m. being one hundred and one miles from our beginning. 
From thence a due course South two miles and two hundred and fifty two poles 
to a Spruce Pine on the North Bank of Highwasse River, below the mouth of 
Cane Creek; thence up the said River the same course about one mile, and cross- 
ing the same to a Maple marked W. D. and R. A. on the South bank of the 
River; Thence continuing the same course due south Eleven miles and two 
hundred and twenty three poles to the Southern Boundary line of the States of 
Tennessee and North Carolina; making in all one hundred and sixteen miles 
and two hundred and twenty three poles from our beginning; and striking the 
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Southern Boundary line twenty three poles West of a tree in said line, marked 
72 m—Where we set up a square post marked on the West Side Ten. 1821; 
on the East Side N. C. 1821; and on the South Side G. The said dividing line 
run by us in its whole length is distinctly marked with two chops and a blaze 
on each fore-and-aft tree, and three chops on each side line tree; and mile 

marked at the end of each mile; agreeably to the plats which accompanies 
ag this Report, and which plats and * Report are certified by us in Dupli- 

cate, one for each of said States, in the same words, marks and figures; 
which we respectfully submit to the Governors of the said States of Tennessee 
and North Carolina.” 

Each State ratified the line located by the commissioners, following in their 
respective enactments the description of the report of the commissioners, and 
North Carolina “fully established, ratified and confirmed” it “as the boundary 
line between the States of North Carolina and Tennessee forever”; and Ten- 
nessee “ratified, confirmed and established” it “as the true boundary line be- 
tween this State and the State of North Carolina.” 

The instructions to the commissioners were “to settle, run and mark [“re- 
mark” are the words of the Tennessee act] the boundary line” between the 
States. The commissioners executed the duty and reported “that we proceeded 
to ascertain, run and mark said dividing line.” The report gives the beginning 
and end of the line and the intermediate courses and objects and concludes as 
follows: “The said dividing line run by us in its whole length is distinctly 
marked with two chops and a blaze on each fore-and-aft tree, and three chops 
on each side line tree; and mile-marked at the end of each mile; agreeably to 
the plats which accompanies this report; and which said plats and reports are 
certified by us in duplicate, one for each of said States, in the same words, 
marks and figures; which we respectfully submit to the Governors of the said 
States of Tennessee and North Carolina.” 

Each State by its legislature confirmed the report and declared the line as 
settled and run the boundary line between them, and, it is to be presumed, after 
due consideration. 

The immediate question, therefore, is, Where was the line run? And the 
answer would necessarily seem to be determined by the monuments, courses and 

distances, and, if these in any way conflict, by the line as marked 
*10 * by the commissioners if it can be ascertained, and the plats which ac- 
companied the reports certified in duplicate. 

On the report of the Commissioners no controversy was raised for years. 
It seemed to be certain, or rather was accepted as proof of what we may call 
‘for convenience the North Carolina contention. Tradition, supported, we 
think, by preponderating testimony, sustains it; and as early as 1836 it received 
some recognition from the legislature of Tennessee. In that year the State 
constituted a land district called the Ocoee District and provided for laying it 
out into townships, fractional townships, etc., and also provided for the entry 
and granting of the lands. The surveyor-general of the State, in accordance 
with the provisions of the legislation, surveyed and platted the lands and the 
plat shows that he made Slick Rock Creek the eastern boundary of the district. 
North Carolina surveyed the lands in the disputed territory in 1851 and made 
grants in 1853. 

Upon an entry made in 1882 under laws passed by Tennessee and a grant 
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from said State in 1892 the first judicial controversy arose over the boundary 
line and the contention of Tennessee was sustained. Belding v. Hebard, 103 
Ked., Rep 532. 

The opinion in the case was delivered by the late Mr. Justice Lurton, then 
a judge of the Circuit Court of Appeals, and exhibits the usual care and ability 
of that learned Justice. He enumerates the contentions of the parties, the ele- 
ments of the contentions, compares and weighs the evidence adduced for their 
support and concludes as follows (p. 546) :— 

“There has been, on the evidence in this record, no such long and continued 
recognition or acquiescence in the tentative line on Slick Rock creek as to justify 
this court in saying that it has been adopted as the actual line so long as to stand 

for a definition of the true and ancient boundary. The conclusions and 
*11 findings of the * master upon the principal points in the case are not 

shown to have been so plainly erroneous as to justify us in overturning 
his conclusions as to the existence of the marked state-line trees on the Hang- 
over, nor as to the fact that the Hangover was palpably the ‘main ridge’ called 
for in the commissioners’ report and survey. 

“The case, on the whole, is one not free from doubts engendered by the 
existence of the marked line on Slick Rock creek and its apparent recognition 
by the Tennessee surveyor general as the state line. The result reached by the 
special master, and confirmed by a most careful and conscientious trial judge, 
is a result which on the whole is most consonant with the calls in the cession 
act and the subsequent confirmatory boundary acts. The evidence relied upon 
to deflect the boundary from the line so plainly described by both acts settling 
the boundary is not so conclusive as to require us to reverse the action of the 
circuit court. The decree will therefore be affirmed.” 

The antagonism of the evidence to the North Carolina contention is put 
with more emphasis in Stevenson v. Fain, 116 Fed. Rep. 117, where, consider- 
ing the controversy as to Tellico territory, Mr. Justice Lurton, again speaking 
for the court, said (p. 156) :— 

“In Belding v. Hebard, 43 C. C. A. 296, 103 Fed. Rep. 532, we had occasion 
to ascertain a portion of this dividing line, a few miles northeast of the part 
now in dispute. In that case we had evidence of two different lines, both prob- 
ably run and marked by the joint commission. The line called the ‘Slick 
Creek’ line was the better marked line, but was a plain departure from the call. 
to follow the ‘main ridge.’ There was an old marked line on the ‘main ridge,’ 
and, though not so well marked, had the great advantage of being supported by the 
calls for course and the call for the extreme height of the ‘main ridge.’ Under 

the evidence, he held the latter to be the line ‘run and marked’ by the 
*12 commission of 1821, and adopted by the * confirmatory acts of both 

States. In that case, as in this, we were confronted with the fact that 
the Tennessee Cherokee survey had stopped at the Slick Creek line, and in that 
way recognized that as the line. But upon the whole case we held that the evi- 
dence relied upon to pull the line away from the ‘extreme height’ of the ‘main 
ridge’ was insufficient. The marked difference between that case and this is, 
first, in the fact that the ‘main ridge’ called for in the confirmatory acts of 1821 
was far more clearly ascertained than in the present case; and, secondly, there 
was in that case evidence that two lines had been run and marked and old state- 
line marks shown on both lines. The call for the ‘main ridge’ was, therefore, 
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supplemented by the existence of artificial monuments, and this turned the scale 
over the other, although the more plainly marked line.” 

The “main ridge” and the “extreme height” thereof were considered by 
the court as dominant criteria and that the calls of the cession act and of the 
confirmatory acts of the State and the line run by the commissioners established 
Hangover to be the main ridge, and yet it was said, in estimate of opposing 
evidence, the case was not free from doubt. And in affirming the judgment, 
deference was expressed to the finding of the special master and Circuit Court. 

We need not pause to weigh the evidence in that case. It is reproduced 
in this, but here there is further evidence which gives different probative quality 
to the circumstances which were considered controlling in that case. It may 
be true,—indeed, it is so alleged by complainant—that the boundary line be- 
tween the two States may be generally described as following the main ridge 
or water-shed of the Allegheny Mountain range, but it has many local names 
and the topography of the country made it far from indubitably clear where 

the boundary line of the States should be located. Commissioners were 
*13 hence * appointed to locate it, and their appointment and the contro- 

versies and the litigation which have arisen demonstrate that there was 
room for a choice and judgment of location—to be specific, of ridges. The 
States, we have seen, agreed to abide by the judgment of the commissioners, and 
to ascertain their judgment then is, as we have said, the inquiry in the case. 

The commissioners reported that they had distinctly marked the dividing 
line run by them in its whole length “with two chops and a blaze on each fore- 
and-aft tree, and three chops on each side line tree; and mile marked at the end 
of each mile; agreeably to the plats which accompanies this Report, and which 
said plats and Report are certified by us in Duplicate, one for each of said 
States, in the same words, marks and figures.” These plats were not in the 
Hebard Case. 

According to the report of the commissioners, the plat was certified in 
duplicate, one for each State. It may be that the one filed with North Carolina 
was lost or destroyed when the Capitol building of the State was destroyed in 
1832; that filed with Tennessee was discovered in 1903 or 1904 by the State 
Archivist among papers supposed to be worthless. Its authenticity is not ques- 
tioned. 

In November, 1910, a book purporting to be the field notes of W. Daven- 
port, the surveyor who accompanied the commissioners, was found by his 
grandson in an old desk or sideboard which belonged to Davenport in his life- 
time. The first three pages of the book are in the handwriting of Davenport. 
Other pages of the book are not in his handwriting but in that of his wife, who 
often acted as his amanuensis. However, here and there are corrections by 
Davenport. The original book was exhibited at the argument and showed the 
following: 

“W. Davenport’s Field Book, July 18th, 1821. 

“July 19th, 1821, began at the Catalucha track to run the line between 

*14 the State of North Carolina and Tennessee. * Marked a rock there 
on North Carolina side N. C. 1821 and on the other side T. E. N. 1821— 

and runs with the line that J. McDowell, M. Matthews and D. Vance run in the 
year 1799, and runs with said line about 2 miles and a half to where they 
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stopped.” Then follow the courses and distances, with trees by name of kind 
and other physical objects. 

These documents are variously interpreted by the experts of the parties. 
To detail and compare these interpretations and the arguments in support of 
them would be a tedious task and would have to be very extensive to adequately 
represent their strength. We have estimated them, but consider that general 
comment rather than specific review is sufficient. The documents undoubtedly 
have inaccuracies and fault may be found with them, but allowing for it they 
have a direction and concurrent strength which cannot be resisted when com- 
bined with other testimony, and demonstrate that the commissioners did not 
locate the dividing line on the Hangover ridge but located it along Slick Rock 
Creek to Fodder Stack. Their report agrees with such line and the local 
topography justified its selection. The dividing line as run by them, they re- 
ported, began at “a stone set upon the North side of the Cataloochee Turnpike 
road, running thence a southwesterly course to the Bald Rock on the summit 
of the Great Iron or Smoky Mountain and continuing southwesterly on the 


extreme height thereof to where it strikes Tennessee River . . . and 
crossing Tennessee River at the distance of Sixty-five miles from the begin- 
ning.” Thus far there is no dispute or uncertainty. “The summit” of the 


mountain and its “extreme height” should determine the locality of the line and 
the Tennessee River at a distance of sixty-five miles from the beginning. The 
next call has no such certain and conspicuous witness. The river is 
*15 crossed, and thence the line runs “to the main ridge” and then along * the 
“extreme height” of it. The words of the call suppose an interval be- 
tween the river and the “main ridge” whose extreme height thereafter is to be 
followed,—to be definite, a course up Slick Rock Creek to Fodder Stack. But 
granting that it could be literally satisfied without supposing such an interval, 
that is, connecting immediately with Hangover ridge, we must resort to the evi- 
dence to resolve the conflict of suppositions. We find the first established by the 
evidence which we have referred to and the marks on the trees. And these marks 
have of themselves great strength of proof, irresistible strength when combined 
with the other testimonies. They are the same in character as those on the undis- 
puted part of the line, made, therefore, to define the continuity of the line, and 
the report explicitly states that the line was so defined in continuity—marked “in 
its whole length.” We certainly cannot consider that a few trees—two or three 
only—identified as “State-line trees,’ marked on Hangover ridge satisfy this 
statement or determine that a line along that ridge was the ultimate one selected 
and the other but tentative, notwithstanding there were found on it from the 
river to Fodder Stack twenty-seven marked trees and from the latter point to 
the junction about as many more. Conjecture against this we cannot indulge. 
Imagination is not proof, and, we repeat, whatever might be said of any par- 
ticular piece of evidence standing by itself, their union and concurrence amount 
to demonstration. And, we repeat, it must have been supposed by the States 
when they constituted the commission that judgment would have to be exer- 
cised, and, when exercised, should be binding. The contention of North Caro- 
lina is, therefore, sustained by the proof as to Slick Rock basin. 
But it is contended by Tennessee that if the commissioners located such 
line the location was a departure from the cession act and the act of Congress 
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adopting it and that such line not having received the consent or sanc- 
*16 tion * of Congress is invalid and in conflict with Article I, § 10, Clause 3 

of the Federal Constitution providing that “No State shall, without the 
consent of Congress, . . . enter into any agreement or compact with another 
State,’ etc. If the fact of such departure could be conceded the conclusion 
might be disputed. Virginia v. Tennessee, 148 U. S. 503. But the fact cannot 
be conceded. The cession act is very general and necessarily demanded definition 
to satisfy the requirements of a boundary line, a line not only necessary to mark 
private property but political jurisdiction. This was realized and commissioners 
were appointed to run and settle the line exactly. Their work as executed was 
confirmed by the States. 

The considerations which determine decision upon the contentions of the 
States as to the Slick Rock basin apply to the Tellico territory. Indeed, they 
make more strongly against the Tennessee contention. Without the newly dis- 
covered evidence the judicial judgment was adverse to that contention. Steven- 
son v. Fain, supra. The judgment is fortified by the evidence in this case. 
The comments of the court in that case and the considerations which have been 
expressed in this are sufficient to disclose the grounds of deciding that North 
Carolina is also right in its contention as to the Tellico territory and in the 
relief sought by its bill. 

A decree should be entered adjudging that the disputed part of the bound- 
ary line between the States of North Carolina and Tennessee which was run 
by the commissioners appointed by the respective States in 1821 and who made 
report thereof dated at Knoxville, Tennessee, August 31, 1821, descends from 
the extreme height of the mountain northeast of the Tennessee River, crosses 
the river at a distance of sixty-five miles from the beginning to a point on the 
southwest bank thereof just west of the mouth of the stream known as Slick 

Rock Creek, follows the creek a short distance to a ridge leading up 
*17  * to the main ridge, follows said ridge up to the summit known as Big 

Fodderstack Mountain and follows the main ridge thence to the junction 
of the Big Fodderstack and Hangover leads, and thence follows the main ridge 
of the Unaka Mountain southwesterly, according to the plat exhibited with this 
opinion. And, further, that commissioners be appointed to permanently mark 
said line. 

The cross bill of the State of Tennessee should be dismissed. 

Counsel for the respective States are given forty days from the entry hereof 
to agree upon three commissioners and to present to the court for its approval 
a decree drawn according to the directions herein given, in default of which 
agreement and decree this court will appoint commissioners, and itself draw 
the decree in conformity herewith. Costs to be equally divided between the 
States. 


Mr. Justice Day took no part in the consideration and decision of this 
case." 


1For the final phase of this case see North Carolina v. Tennessee (240 U. S. 652), 
post, p, 1728.—Editor. 
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State of Virginia v. State of West Virginia. 


Supreme Court of the United States, 1915. 
[238 United States, 202.] 


This controversy being one between States, referred to this court in reliance upon the 
honor and constitutional obligations of the parties, it has been determined only after 
the amplest opportunity for hearing and with full recognition of every existing equity. 
+203 West Virginia is entitled to have the assets in the Virginia sinking fund * and those 
specifically appropriated for payment of the debt applied in reduction of her share of 

the debt in the same proportion (2314%) as she is liable therefor. 

The proper date for the division of the assets in the sinking fund and the taking account 
of the indebtedness to be divided between Virginia and West Virginia is January l, 
1861, as fixed by the contract. 

In proving market value, accredited price-currents, lists and market reports, including 
those published in trade journals and newspapers which are considered trustworthy 
are admissible in evidence. 

Shares of stock represent the proportionate interest of the shareholders in the corporate 
enterprise; and a rule that this interest should, in the absence of supporting testi- 
mony, be taken as actually worth the par of the shares would be artificial, and not 
justified by any exigency in the administration of justice. 

An asset consisting of a debt due in a Confederate State which was paid in full in 
Confederate money should not for that reason be valued in adjusting accounts as of 
1861 at less than the face value. 

In estimating the value of bank stocks at book value an allowance of five per cent. for 
liquidation and realization is proper. 

After considering all the exceptions to the Master’s second report in this case, held 

_ that there should be deducted from West Virginia’s share (23!14%) of the principal 
debt of Virginia on January 1, 1861, already fixed, 220 U. S. 1, 35, at $7,182,507.46, 
the same proportionate part of the value of the assets in the sinking fund on that 
date and retained by Virginia amounting to $2,966,885.18, so that West Virginia’s 
net share of the debt, is now fixed at $4,215,622.28 exclusive of interest. 

A contract is to be interpreted according to its true intent although varied conditions 
may have during the lapse of years varied the form of fulfilment; in this case there 
are no equities which destroy the contract claim. 

In a contract between sovereign States the questions of whether the debtor party is 
liable for interest on ascertainment of the amount due and rate of interest and period 
from which it should be computed are to be determined by the fair intendment of ' 
the contract itself. 

It is not in derogation of its sovereignty that a State be charged with interest if the 
agreement so provides. 

A contract on the part of a State to assume an equitable proportion of an interest-bearing 

debt means the taking over of the liability for interest as well as principal. 

*204 In determining what rate of interest West Virginia should pay on the * proportion of 

the debt of Virginia assumed, the action of Virginia in regard to interest on the debt 
should be considered and under all the circumstances of the case held, in fixing the 
equitable proportion of West Virginia, that her part of the principal should be placed 
on a three per cent. basis as of July 1, 1891, with three per cent. per annum interest 
from that date, and with four per cent. per annum interest from July 1, 1861, to 
July 1, 1891, making a total of interest to July 1, 1915, of $8,178,307.22 and the total 
of the debt $12,393,929.50. 

The decree shall provide for interest on five per cent. per annum on the total amount 
awarded by the decree from the date of entry. 
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THE facts, which involve the final adjustment between Virginia and the 
State of West Virginia and the determination of the equitable proportion of the 
debt of Virginia which the State of West Virginia agreed to assume and the 
liability of the latter for interest thereon, are stated in the opinion. 


Mr. Holmes Conrad and Mr. Sanford Robinson for the bondholding cred- 
itors. 


Mr. Randolph Harrison, with whom Mr. John Garland Pollard, Attorney- 
General for the State of Virginia, and Mr. Wm. A. Anderson was on the brief, 
for complainant. 


Mr. A. A. Lilly, Attorney-General of the State of West Virginia, and Mr. 
John H. Holt, with whom Mr. Chas. E. Hogg was on the brief for defendant. 


Mr. JusticE Hucues delivered the opinion of the court. 


Upon the hearing in 1911, it was determined that the public debt of Vir- 
ginia, as of January 1, 1861,—of which West Virginia agreed to assume ‘an 
equitable proportion’— amounted to $33,897,073.82; that, in view of a reductioa 
secured by Virginia and with the consent of her creditors, the amount to be ap- 

portioned was $30,563,861.56; that the apportionment should be made ac- 
*205 cording to the estimated value of the property of the * two States at the 

time of their separation, June 20, 1863; and that upon this basis the pro- 
portion of West Virginia was 23.5 per cent, making her share of the principal ot 
the debt $7,182,507.46. While the fundamental issues were thus decided, the 
controversy was not completely determined. In view of the consideration due to 
the character of the parties, and of the fact that the cause was ‘a quasi-international 
difference referred to this court in reliance upon the honor and constitutional 
obligations of the States concerned,’ it was deemed advisable to go no farther at 
that stage but to afford opportunity for conference and adjustment. Accordingly, 
the question of interest was left open. Virginia v. West Virginia, 220 U. S. 1, 
Bo 50: 

At the following Term, a motion on the part of Virginia that the court 
should proceed at once to final decree was denied in the light of the public rea- 
sons urged for the granting of further time. 220 U.S. 17. Another application 
of this sort was made by Virginia in November, 1913, and was again refused, 
and the cause was assigned for final hearing in April, 1914. 231 U.S. 89. 

At that time, West Virginia as a result of her investigations asked permis- 
sion to file a supplemental answer asserting the existence of credits, which she 
‘claimed as agaisnt the portion of the principal debt assumed, and also alleging 
grounds why she should not be charged with interest. Without expressing an 
opinion as to the propriety of allowing any of the described items of credit, and 
refraining from applying the ordinary and more restricted rules of procedure 
which would govern in cases between private litigants, the court granted the 
application to the end that this public controversy should be determined only 
after the amplest opportunity for hearing and with full recognition of every 
equity that might be found to exist. The subject-matter of the supplemental an- 

swer, considered as traversed by Virginia, was at once referred to Charles 
*206 E. Littlefield, Esq., the Master before * whom the former proceedings had 
been had, with directions to hear and consider such pertinent evidence as 
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West Virginia might offer, and such counter-showing as Virginia might make, 
and to report the evidence with his conclusions deduced therefrom, together with 
a statement of his views ‘concerning the operation and effect of the proofs thus 
offered, if any, upon the principal sum found to be due by the previous decree of 
this court,’—that decree meanwhile to remain wholly unaffected. 234 U.S. 117. 

The Master’s report has been filed, all the questions remaining to be deter- 
mined have been fully argued, and the case is before us for final decree. 

At the outset, the Master states that the extensive investigation involved in 
the later reference, with respect to the existence and the value of the various 
assets claimed as credits, was then prosecuted for the first time; and that so far 
as these items had been referred to in the earlier proceeding, it was for an en- 
tirely different purpose in the main. The Master reports that, in his view, the 
assets as detailed by him were applicable according to their value as of January 1, 
1861, to the public debt of Virginia which was to be apportioned as of that date; 
that the value of these assets amounted to $14,511,945.74, of which West Vir- 
ginia’s share—23% per cent.—would be $3,410,307.25. That if this amount were 
to be credited to her in reduction of her liability there should be offset certain 
moneys and stocks received by her from the Restored Government of Virginia 
ageregating $541,467.76, leaving a net credit to West Virginia of $2,868,839.49. 
This would reduce West Virginia’s liability for principal from $7,182,507.46 to 
$4,313,667.97. The Master also concluded that West Virginia by virtue of her 
contract with Virginia is liable for interest from January 1, 1861, the date as of 

which her share of the principal is determined. 
*207 * The ground for the allowance of the credits is that the moneys and 

securities in question had been specifically dedicated to the payment of the 
public debt. The moneys embraced cash in the sinking fund on January 1, 1861, 
and the securities had been purchased with proceeds of the debt. In 1838, the 
General Assembly of Virginia in authorizing the negotiation of loans provided that 
the stock of any joint stock company purchased with the money so borrowed, to- 
gether with the dividends and other net income which might accrue therefrom to 
the Commonwealth, should be, and were, ‘appropriated and pledged’ for the pay- 
ment of the interest and for the final redemption of the principal borrowed. Act 
of April 9, 1838, § 3. The constitution of 1851 directed the creation of a sinking 
fund which was to be applied to the debt (Art. IV, § 29) and, with respect to the 
State’s stocks, thus provided: “The General Assembly may, at any time, direct a 
sale of the stocks held by the Commonwealth in internal improvement and other 
companies ; but the proceeds of such sale, if made before the payment of the pub- 
lic debt, shall constitute a part of the Sinking Fund, and be applied in like man- 
ner.” IJd., § 30. In 1853, the legislature in establishing the sinking fund enacted 
a corresponding provision. Act of March 26, 1853, §3. The question then is 
not one of the division of public property, merely because of its character as such. 
In the light of the origin and nature of the investments which the Master has re- 
viewed and valued, and of the provisions of the constitution and statutes of the 
State, it is clear that these particular assets must be regarded as a fund specially 
devoted to the payment of the debt to be apportioned. In this view, West Vir- 
ginia is entitled to have these assets taken into account in fixing the amount of 
her liability. It cannot be conceived that, being held for the undivided debt, it was 
intended that they should be applied exclusively to Virginia’s share. As West 
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*208 Virginia is to bear 231% per * cent. of the debt as it existed on January 1, 

1861, she should be credited with a similar part of the fund, fairly valued, 
which had been pledged for its discharge. This equity is inherent in the obliga- 
tion. 

Both parties have filed exceptions to the report of the Master. The first 
two exceptions on the part of Virginia and of her committee of bondholding 
creditors, raise the same point,—that is, that the Master erred in selecting Janu- 
ary 1, 1861, instead of June 20, 1863, (the date of separation), as the time as of 
which the value of the assets should be ascertained. 

The question must be determined by reference to the terms of the contract 
between the two States (220 U. S., p. 28) upon which the liability is based. The 
undertaking is found in the provision of the constitution of West Virginia, which 
conditioned her admission into the Union. It is as follows (Art. VIII, §8): 

“An equitable proportion of the public debt of the Commonwealth of Vir- 
ginia prior to the first day of January in the year one thousand eight hundred and 
sixty-one, shall be assumed by this State; and the Legislature shall ascertain the 
same as soon as may be practicable, and provide for the liquidation thereof, by a 
sinking fund sufficient to pay the accruing interest, and redeem the principal 
within thirty-four years.” 

It is not to be doubted that this fixed January 1, 1861, as the date of cleavage 
with respect to the amount of the debt to be apportioned. It is not important that 
this date was prior to the separation of the two States. It was competent for 
the parties to fix a date, and they did so. The explanation of the selection may 
readily be found in the course ‘of events, but it is sufficient to note that the selec- 
tion was made. The ascertainment of the ratio of division must not be con- 
fused with the fixing of the amount to be divided. With regard to the former, 

we decided that we must look to the time when West Virginia became 
*209 * a State, that is, in determining the general resources of the two States 

when the separation was effected. 220 U.S., p. 34. But we did not refer 
to that time for the purpose of ascertaining the indebtedness which was to be ap- 
portioned. That, it was definitely stipulated by the agreement, was the debt as it 
stood on January 1, 1861. Jd., p. 27. It follows that credits then existing were 
to be applied as of that date. Otherwise, the net amount which equitably was to 
be divided would not be determined. For example, it is not disputed that on 
January 1, 1861, there were over eight hundred thousand dollars in cash in the 
sinking fund. If the amount of the debt was to be ascertained as of that date for 
the purpose of equitable division, the sinking fund would have to be credited as of 
the same date, either in reduction of the debt or by crediting to each State her 
proper share according to her proportion of the debt. We know of no method of 
accounting which would settle and finally divide the debt as of January 1, 1861, 
and credit the sinking fund as of 1863. The same is true of the assets which had 
been specifically appropriated for the payment of the debt. The very ground of 
the credit of their value implies that it should be allowed as of the time fixed for 
the taking of the account of the indebtedness to be apportioned. The exceptions 
referred to cannot be sustained. 

There is the further exception presented by the bondholding creditors (not 
by Virginia) to the refusal of the Master to hold that Virginia should not be 
charged with a value in excess of the price or amount that she actually received. 
The argument treats the ultimate realization by Virginia as the criterion. We 
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must again refer to the contract. It was not intended to create and it did not 
create for the two States a partnership or community of interest in these assets, or 

provide that they should be held, in trust by Virginia for West Virginia. 
*210 It contemplated that each State should assume a fixed amount of * the debt,. 

—not that there should be equitable co-ownership of a sinking fund to be 
liquidated for joint account. It did not look to a future accounting for moneys. 
realized after the vicissitudes of civil war. There was to be a complete and final 
determination of West Virginia’s ‘equitable proportion’ of the debt existing on 
January 1, 1861, and the account with Virginia was to be closed. As to this share 
of West Virginia, she was to establish her own sinking fund. There was, how- 
ever, the equity arising from the fact that moneys and securities had been specially 
set apart for the payment of the debt. The facts as to this were well known and, 
as we have said, it cannot be supposed that West Virginia’s fair and just propor- 
tion was to be fixed on a basis which denied her an appropriate share in the fund 
thus constituted, applying that which was meant for the whole only to Virginia’s 
part. In view of the situation of the parties, and of the equitable adjustment 
which was contemplated, the question necessarily becomes one of valuation as of 
the selected date, and not solely of the amount realized in the later years. 

It is argued that we should take the ultimate proceeds whenever they were 
received, and by discounting these upon a six per cent. basis find their value as of 
January 1, 1861 (assuming that to be the proper date), and credit the amount 
thus ascertained as the then value of the securities. This contention cannot be 
maintained. It would seem to be clear that such a method could only be justified 
in exceptional instances, in the absence of other and better evidence. The amount 
of the ultimate proceeds may have probative force in particular cases, according 
to the proved circumstances, but it is not the criterion of the value to be deter- 
mined. 

We are thus brought to the findings as to value. The various items, and 
the amounts allowed, are classified by the Master (following the arrangement of 
the supplemental answer) as follows: 


S211 Glass “An Cashin sinkinosiund yo. sents eae eee $819,250.03: 
Class B, Stock of Richmond, Fredericksburg & Potomac 

Railroads Company vac chanel eee tae en ne ere 323,167.36: 
Class C, Various other stocks, loans, etc (19 items)...... 7,352, 594.65 
Class D, Interest and dividends accruing prior to January 1, 

1861, and subsequently received, (20 items)......;... : 345,554.80 
Glace. E, ‘Bank istackoan, het eee oe eee 3,802,357.48 
Class F, Stocks sold to Atlantic, Mississippi & Ohio Rail- : 

Toad COMmpany smea ace yak. 205 CRN: RSet ee 204,688.42 
Class G, Stock of James River & Kanawha Company...... 1,664,333.00 

POPPA: chi'oine o yee een pcan tenes rR Aceon $14,511,945.74 


i Virginia and the bondholding creditors do not except to these findings on the 
basis of January 1, 1861, with respect to Class A, Class C (items 5 to 18, inclu- 
sive), and Classes D, E, and F. They except to the findings as to the value of the: 
securities in Class B. Class C (items 1 to 4, inclusive, and item 19), and Class G 
West Virginia has filed exceptions to the findings as to the same items (save 
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item 19 in Class C) and also excepts to the findings of value in ten other instances. 
There are no exceptions on either side with respect to Class A and Class D. 

To avoid repetition, the exceptions of both parties will be considered in 
connection with each item in dispute. 

1. Class B. Stock of the Richmond, Fredericksburg & Potomac Railroad 
Company. Virginia held 2752 shares, of the par value of $275,200, out of a 
total stock issue of $1,116,100. This stock she still owns. 

In connection with this item and the other valuations to which they except, 

Virginia and the bondholding creditors complain that the Master disre- 
*212 garded published * quotations and based his findings upon book value and 

earnings. The quotations referred to appeared in the ‘Richmond Dispatch’ 
a newspaper of high reputation, and embraced reports of sales by brokers of good 
standing. It is unquestioned that in proving the fact of market value, accredited 
price-current lists and market reports, including those published in trade journals 
or newspapers which are accepted as trustworthy, are admissible in evidence. 
Cliquot’s Champagne, 3 Wall. 114, 141; Fennerstein’s Champagne, 3 Wall. 145; 
Chaffee v. United States, 18 Wall. 516, 542; Sisson v. Cleveland & Toledo Ry., 14 
Michigan, 489; Cleveland & Toledo Ry. v. Perkins, 17 Michigan, 296; Whitney v. 
Thacher, 117 Massachusetts, 523; Farley v. Smith, 87 N. Car. 257; Moseley v. 
Johnson, 144 N. Car. 257; Nash. v. Classon, 163 Mlinois, 409; Washington Ice 
Co. v. Webster, 68 Maine, 449; Harrison v. Glover, 72 N. Y. 451. We need not 
stop to review the decisions that are cited with respect to the extent of the pre- 
liminary showing of authenticity that is required (Whelan v. Lynch, 60 N. Y. 
469; Nor. & West. R. R. v. Reeves, 97 Virginia, 284; Fairley v. Smith, supra) 
inasmuch as all the quotations asserted to have any bearing were received in evi- 
dence by the Master. We are now simply concerned with the question of their 
importance or weight, and whether they can be deemed to have the controlling 
effect that is sought to be ascribed to them. 

Thus, with respect to the stock of the Richmond, Fredericksburg & Potomac 
Railroad Company, the published quotations were extremely meager. There was 
no stock exchange at Richmond and the transactions shown are very few. There 
is mention of two sales at 80 in November, 1860, but the number of shares sold is 
not stated or whether the sales were public or private. There are no reports of 
earlier sales or of any between that time and April, 1863. During this period, 

no quotations appear under the head of ‘Bid’ or ‘Asked.’ In December, 
*213  * 1860, and also in the early part of 1861, under the head of ‘Quoted’ there 

is mention of 76%4 and 77 ‘Last sales,’ but nothing appears at these times 
under the head of ‘Sales,’ and the time and amount of the ‘last sales’ referred to 
are not given. In short, we have very infrequent transactions, of unknown sig- 
nificance, which fall short of furnishing a satisfactory indication of the value of 
the large block of stock held by the State. 

The fact, however, that there was no sufficient proof of market value was 
not an insuperable obstacle to the making of a fair valuation. It was clearly 
proper to introduce evidence tending to show the intrinsic value of the shares. 
Nelson v. First National Bank, 69 Fed. Rep. 798, 803; Crichfield v. Julia, 147 
Fed. Rep. 65, 73; Henry v. North American Construction Co., 158 Fed. Rep. 79, 
81; Murray v. Stanton, 99 Massachusetts, 345; Industrial Trust, Ltd., v. Tcd, 
180 N. Y. 215, 232; State v. Carpenter, 51 Oh. St. 83; Redding v. Godwin, 44 


17iZ CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


Minnesota, 355; Moffitt v. Hereford, 132 Missouri, 513. For this purpose, resort 
was had to corporate accounts and reports of the company’s affairs. With re- 
spect to the competency of the proof (in the case both of this company and of 
others, the value of whose shares was in question) in the absence of supporting 
testimony as to the facts recited, the Master refers in his report to the provisions 
of the statutes of Virginia. By the act of March 15, 1856, it was provided that 
every railroad corporation in which the Commonwealth was interested as a stock- 
holder or creditor should annually make report to the Board of Public Works 
showing the condition of the property and containing full information with re- 
spect to capital stock, indebtedness, details of cost, physical characteristics, 
equipment, statistics of transportation, and a detailed statement with an appro- 
priate classification of earnings and expenses. By the same act reports were re- 

quired from canal and navigation companies. The Master says: “The 
*214 State was a stockholder in all of these * corporations. By her statute she 

required the returns to be made on oath for the information of the public. 
She published them for public information as true, and the publications are now 
a part of her public records.” As such they were deemed to be admissible against 
her in this litigation. They were, of course, not regarded as conclusive, and the 
question of their weight was reserved. 

In the case of the road now under consideration, the book value, based on 
the cost of the railroad and net current assets, was practically 150 as of January 
1, 1861. It had increased from 144.2 on March 31, 1859, to 150.4 on March 31, 
1861. This book value was deduced from the annual trial balances as of March 
31 in each year, purporting to show assets and liabilities. The greater part of the 
surplus was invested in construction. There was evidence that the cost was car- 
ried forward carefully from year to year, generally under classified headings and 
it did not appear to contain items that were not legitimate. The annual reports 
indicated the making of repairs and renewals to keep the road in good condition. 
Between 1848 and 1861, there were outlays amounting to $132,841.93, largely 
for added equipment and improvements, which had been charged to operating ex- 
penses. As to earnings, it appears that the road had been built about 1837. There 
had been paid in dividends to March 31, 1861, $1,099,280.64. There were no 
dividends in 1856, 1857, and 1858. One-half of the dividends in 1854, and the 
dividends of 1855, 1859 and 1860, were paid in bonds; they were deducted in ar- 
riving at book value. The dividends for the eleven years ending with 1860 aver- 
aged 5.09 per cent. The Master found that capitalizing these on a six per cent. 
basis would give a value of $84.83 per share. He concluded that a fair estimate 

was to take the average of the book value and this ‘earning value’ as indi- 
*215 cated by the dividends, or 117.43 per share. This gave * for the total 
holding of the State a value of $323,167.36, which the Master allowed. 

West Virginia excepts to the finding upon the ground that the book value of 
150 per share should have been taken. This would make a difference in the total 
value of the stock of $89,642.64 or in the amount of West Vir 
$21,063.68. 

The exception is not well taken. It is urged that the book value represents 
actual value where books are correctly kept. This is not necessarily true, as books 
may be said to be correctly kept, in a sense, when they truly state the items set 
forth. But cost carried forward may not be the same as present value. De- 


ginia’s credit of 
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spite repairs and renewals, a suitable allowance for depreciation may not have 
been made. It would be too much to say that there is any controlling presump- 
tion and it clearly would not have been just to value the shares on a statement 
of book cost and surplus without taking into consideration the earning capacity. 
It is also complained that if the dividends for fifteen years (from 1850 to 1864) 
had been taken the average would have been higher; but this included dividends 
after 1861 paid in Confederate currency. It may be said that in this instance (as 
distinguished from others to which we shall presently refer) the Master arrived 
at his ‘earning value’ by taking the dividends declared instead of the actual net 
receipts, and that the latter exceeded the former. But the statement introduced 
gave the dividends; there was no separate computation of earnings, and these 
are not shown except as they may be computed from the trial balances which we 
have only for three years prior to March 30, 1861. : 

The Master sought to give proper weight to all considerations. His esti- 
mate upon this record could be only an approximation, but aside from any 

question as to the propriety of the precise method of calculation employed, 
*216 there can be no doubt that the result has support in the * evidence and does 
full justice to West Virginia. The exceptions are overruled. 

2. Class C. Items 1 to 4, inclusive. These are railroad stocks and loans. 
In view of what has already been said, the exceptions may be disposed of briefly. 
The exception of Virginia and the bondholding creditors is substantially the 
same as that taken with respect to the item in Class B, and West Virginia insists 
that the full book value of the securities should have been allowed. 

Item 1.—17,490 shares (par value $50) of the stock of the Orange & 
Alexandria Railroad Company. There was, in addition, a loan of $398,670.60 
to this company, for which the Master allowed the face value. 

There are no market quotations of this stock in 1860 or 1861. The com- 
pany was incorporated about the year 1848. The book value was 50.27 in 1856, 
and 53.32 in 1860. This was deduced from the trial balance of 1856 and from 
the subsequent profits set forth by the reports to the State. There was no 
showing of allowance for depreciation. Dividends had been paid on preferred 
stock in 1857-9. It does not appear that any dividends were declared in 1860 
or 1861, although apparently dividends to the amount of $31,604.09 had accrued 
prior to January 1, 1861, for which the State received. dividend bonds; the 
time of the declaration of these is not given. The road was operated at a 
profit. Capitalizing the profits for five years ending with 1860 at 6 per cent. 
the Master found a value of 12.28, and taking the average of this value and 
the book value (53.32), he estimated the shares at 32.80, or at a total value of 
$573,672. 

Item 2.—12,000 shares (par value $100) of the stock of the Richmond & 
Danville Railroad Company. Loan of $565,803.34 was allowed at face value. 

There were published quotations of two sales, one in November, 1860, at 60, 

and another in January, 1861, at 57. The report does not give the number 
*217 of shares sold * or whether the sale was public or private. There is ref- 
erence at various dates under ‘Quoted’ to ‘Last sales,’ but actual sales are 
not stated prior to 1863, except as mentioned above. The company was incorpo- 
rated in 1847. The book value of the stock in 1860 (derived from the trial balance 
of 1856 and the later profits) was $137.37. The total stock was $1,981,197.50. 
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Apparently, only one dividend had been declared—in 1859, at four per cent. 
But the profits were large. For six years they had been about nine per cent., 
and in 1860 they rose to about eleven per cent. The average for five years ending 
with 1860 was $179,782.12, which capitalized on a six per cent basis would give 
a stock value of $2,996,368.67. In view of this showing of profit the Master 
allowed the book value, with a deduction of five per cent. or 132.37 per share, 
making for the 12,000 shares held by the State an allowance of $1,588,440. 

The exception of West Virginia in this instance merely relates to the de- 
duction of five per cent. The Master treated the book value as virtually a 
‘liquidation value’ and held that to arrive at a fair estimate of the actual value 
there should be some deduction for the expense of realization and this, upon 
the testimony of the expert for West Virginia, he fixed at five per cent. 

Item 3—3,856 shares (par value $100) of the Richmond & Petersburg 
Railroad Company. Dividend bonds amounting to $33,408 were allowed at 
face value. 

There are no quotations under the head of ‘Sales,’ but simply references 
under ‘Quoted’ to ‘Last sales’ (from 64 to 57%), without particulars. The road 
had been incorporated in 1836 and its outstanding stock in 1860 amounted to 
$835,750. The book value at that time was 121.86. The dividends for four years 
had averaged nearly six per cent. The yearly profits averaged more, or $53,- 

627.66, which capitalized gave a share value of 106.95. The Master took 
*218 the average of the book value and so- * called earning value, allowing per 
share 114.40, or for the total of the State’s stock, $441,126.40. 

Item 4.—Stock of the Virginia Central Railroad Company. The State held 
on September 30, 1860, $1,891,670.68, in par value, of this stock, out of the then 
total stock of $3,152,854.23. By December 30, 1860, through additional pay- 
ments on her subscription, the holdings of the State were increased to $1,927,- 
382.57. There were also a loan of $90,032.82 and dividend bonds amounting to 
$143,508 for which face value was allowed. 

There are quotations of two sales in November, 1860, at 50, but without 
details as to amount sold or character of sale. There are no other quotations 
of actual sales down to 1863, but simply references to ‘Last sales,’ as in the 
other cases above noted. The book value per share in 1860 was 131.16. Divi- 
dends were paid apparently to the amount of a little more than four per cent. in 
1859, and nearly five per cent. in 1860. Profits for four years, ending with 1860, | 
averaged $221,234.06 which capitalized at six per cent. gave a share value of 
116.95. Taking the average of this and the book value, or 124.05, the Master 
allowed for the shares owned by the State, $2,390,918.08. 

It must be concluded that with respect to these four securities (as in the 
case of the item in Class B) the quotations did not afford sufficient proof of 
market value to sustain the contentions of Virginia. On the other hand, in the 
absence of a more complete showing with respect to the physical property and its 
condition, the expenditures for maintenance and the extent of depreciation, it is 
wholly impossible to say that the book cost represented the actual value at the 
time to which the inquiry was addressed. Book cost, as we have said, would be 
a more or less doubtful criterion. After the lapse of so many years, an appraisal 
of this sort is obviously a matter of the greatest difficulty, and while the Master’s 
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*219 valuation of these stocks may be regarded as a liberal one it is * probably 
as fair an estimate as could be made upon the facts presented. 

3. Class C. Items 6, 8, 10, and 17. The exceptions in these instances are 
solely by West Virginia. 

Item 6. Stock of the Alexandria, Loudon & Hampshire Railroad Company. 
It appeared that between the time of incorporation (1853) and January 1, 1861, 
Virginia had invested in this stock $993,248. There were further investments 
making the total in April, 1862, $1,017,248. All this stock was sold by Virginia 
on November 25, 1867, at five dollars a share, that is, for $50,862.40. The pro- 
portion of this price applicable to the stock held on January 1, 1861, was $49,- 
662.05. This was the amount first stated as its value in West Virginia’s exhibit 
of the values of items in Class C; but, subsequently, in the course of the proceed- 
ings the claim that the stock should be valued at par was advanced. The Master 
estimated the value at $35,096.85, that is, taking the amount as of January 1, 
1861, which would produce the above stated sum of $49,662.05 at the date of sale. 

The evidence, as West Virginia concedes, is meager. There are no market 
quotations. It does not appear that any dividends had ever been paid or that 
any profits had ever been earned. There is no statement of assets and liabilities, 
of traffic conditions, or of the results of operation. There is little knowledge of 
the physical condition of the road. West Virginia’s contention is that the stock 
should be valued at par upon the ground that this is presumed to be the value and 
that Virginia had paid for it at that rate. 

Statements may be found to the effect that par value is prima facie actual 
value (Appeal of Harris, 12 Atlantic Reporter, 743; Moffitt v. Hereford, 132 
Missouri, 513), but if such statements can be deemed to announce a comprehen- 

sive rule, to be applied in the absence of evidence as to the property and 
*220 business * of the corporation, we cannot regard it as well founded. There 

is no such presumption of law and common experience negatives rather 
than raises such an inference of fact. We took this view in Fogg v. Blair, 139 
U. S. 118, 127, when we criticized the supposition ‘that the court, in the absence 
of averment or proof to the contrary, would assume that it (stock) was worth 
par, or had substantial value.’ See also Griggs v. Day, 158 N. Y. 1, 23; Warren 
v. Stikeman, 84 App. Div. (N. Y.) 610; Beatty v. Johnston, 66 Arkansas, 529. 
Shares represent the proportionate interest of the shareholders in the corporate 
enterprise, and a rule that this interest in the absence of all supporting evidence 
should be taken as actually worth the par of the shares would be wholly artificial. 
There is no exigency in the administration of justice which requires or justifies 
such an extreme assumption. 

In the present case, upon this record, it would be wholly improper to say 
that this stock was worth $993,248. Nor is there any evidence upon which we 
can ascribe value to it apart from the fact of the subsequent sale. West Vir- 
ginia in claiming the credit had the burden of proving value, and it was not sus- 
tained save as value could be deduced from the amount of the proceeds. The 
exception must be overruled. 

Item 8. Loan to Virginia & Tennessee Railroad Company. 

In 1853 Virginia made loan to this company of $1,000,000, which was secured 
by mortgage. The loan was outstanding on January 1, 1861. In 1863, pay- 
ments were made in Confederate money amounting to $886,685,—equal on a gold 
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basis to $97,601.46. These payments the Board of Public Works of Virginia 
attempted to repudiate by its resolution of February 4, 1868, upon the ground 
that the Second Auditor of Virginia had no authority to receive them. That the 

moneys were returned is not clearly established. The Master finding no 
*221 evidence of * the value of the loan aside from the fact that these payments 

had been made took their value (in gold), computed as of January 1, 1861, 
and allowed the sum of $84,799.90. West Virginia excepts upon the ground that 
the loan should have been taken at her valuation of $886,685. 

The company was incorporated in 1836 under the name of the Lynchburg & 
Tennessee Railroad Company. In 1860 Virginia held stock of par value of 
$2,270,525 and her holdings were subsequently increased to $2,300,000. It is 
urged that the book value of the shares on June 30, 1860, was 99.90, but we have 
no statement of assets and liabilities or of net earnings. The only year for which 
the result of operation is given (the one preceding June 30, 1860) showed a loss. 
It does not appear that any dividends were paid prior to 1864, and then Virginia 
received $138,000, which the Master figures as being equivalent in gold to one- 
half of one per cent. 

In 1861 interest had accumulated upon the loan above mentioned to the 
amount of $280,000. Between 1861 and 1863 payments were made aggregating 
this amount in Confederate currency, the gold equivalent being $91,986.33. This 
accrued interest was made the subject of separate claim by West Virginia and 
was allowed in Class D at the value (in gold) of the payments, as of January 1, 
1861, that is, $86,133.63. And to this finding there is no exception. 

In 1870 Virginia transferred her stock in this road and whatever interest she 
had in the loan, together with her interest in other stocks and loans, to the 
Atlantic, Mississippi & Ohio Railroad Company for $4,000,000, secured by a 
second mortgage for that amount, subject to a first mortgage of not more than 
$15,000,000 which was to provide for existing liens, new construction and repairs 

and improvements. The payment of the $4,000,000 was to be in instal- 
*222 ments of $500,000 each, the first of which was to * be made fifteen years 

later, in 1885. In addition to the stock and loan of the Virginia & Tennes- 
see Railroad Company, there were embraced in this sale by Virginia 12,000 shares 
of the stock of the Norfolk & Petersburg Railroad Company, together with her 
claim for the unpaid balance ($163,000), and interest, of a loan of $300,000 to that 
company ; 1,034 shares of the stock of the Virginia & Kentucky Railroad Com-’ 
pany ; and 8,035 shares of the stock of the South Side Railroad Company with the 
claim of the State upon an outstanding loan by the latter of $800,000. This last- 
mentioned loan (to the South Side Railroad Company) constitutes Item 9 in Class 
C, and was found by the Master to be of no value; and to this ruling there is no 
exception. Both that loan and the one, now in question, to the Virginia & Ten- 
nessee Railroad Company, were included in the tabulation of the securities trans- 
ferred but no value was assigned to them. The terms of the sale as the Master 
well says “are strongly indicative of an abortive, profitless enterprise.” . He adds 
that, ‘‘after the lapse of ten years, and the expenditure of approximately $5,000,- 
000 of new money,” it “again met with shipwreck, and the State was able to save 
as salvage from the wreckage, and that apparently through the grace of the first 
mortgagees, only the sum of $500,000 in 1882.” In the absence of any satisfac- 
tory evidence of value with respect to the stocks thus transferred, the Master in 
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connection with another item of claim to which we shall presently refer gave 
credit for this realization, discounted as of January 1, 1861, that is, for the sum 
of $204,688.42. 

Upon this record it certainly cannot be assumed that the loan to the Virginia 
& Tennessee Railroad Company was worth par, and in fact West Virginia has 
claimed on this item not par, but $886,685, the amount which was subsequently 
paid in Confederate currency. Apart from this payment, we find no basis what- 

ever for an estimate of value as of January 1, 1861. The payment itself 
*223 cannot * be taken for more than it was worth in gold and the Master in 
making his allowance on that basis went as far as the proof justified. 

Item ro. Loan to Norfolk & Petersburg Railroad Company. 

This is the loan which we have mentioned in connection with the sale in 1870 
to the Atlantic, Mississippi & Ohio Railroad Company. At that time it appeared 
that the unpaid balance was $163,000. On January 1, 1861, the loan amounted 
to $300,000, and West Virginia contends that the face value should be allowed. 
The doubtful character of the claim is indicated by the fact that in one of West 
Virginia’s exhibits the loan is scheduled with the statement under the head of 
‘Value,’ January 1, 1861,—‘No claim—too indeterminate.’ 

As already stated, Virginia held 12,000 shares of the stock of this com- 
pany; but we have no facts with respect to its condition, property, or operation, 
which would enable us to assign a value to the stock as of January 1, 1861. No 
net earnings are shown and for the year preceding March 31, 1861, it appears 
that the road was operated at a large loss. 

On this showing we cannot say that the loan was worth its face. There is, 
in fact, nothing to support a valuation, save the moneys realized. The sum of 
$137,000 was paid in two instalments in 1867 and 1868, and the remainder of 
$163,000, with certain accrued interest, entered into the realization of 1882. The 
value of the total amount thus obtained, calculated as of January 1, 1861, or 
$108,415.45, was allowed. We find no ground for any larger credit. 

Item 17. Claim against the Umited States. 

Virginia made advances to the Government in aid of the War of 1812. These 
apparently were refunded but there remained a question as to interest. Virginia 

insisted that there was a balance of interest due on July 1, 1814, amounting 
*224 to $298,369.74 which she claimed with * interest from that date. On the 

other hand, the United States held bonds of Virginia (which had been pur- 
chased by the Government as trustee for certain Indian tribes) amounting to 
$581,800, and also held $13,000 of bonds of the Chesapeake & Ohio Canal Com- 
pany, guaranteed by Virginia. A settlement was effected under the Act of May 
27, 1902 (c. 887, 32 Stat. 207, 235), by which February 11, 1894, was selected as 
the date of adjustment and the interest was calculated to that date on each side at 
six per cent. In the case of Virginia’s bonds, the interest ran from January 1, 
1861. The total claim of Virginia amounted to $1,723,582.53, and that of the 
Government (after certain credits of interest received and with the addition of 
$16,923.70 which had been paid to the Restored State of Virginia) amounted to a 
total of $1,723,577.03. The difference on this adjustment was only $5.50, which 
was paid to Virginia in cash. 

West Virginia asked that there spond be allowed, as an asset of the undi- 
vided State, the amount of this claim of Virginia against the Government to the 
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extent of the principal with interest to January 1, 1861, that is, $1,130,821.31,—to 
the end that West Virginia should receive in the final adjustment of its liability 
a credit of 23% per cent. of this amount. 

The Master noted that the mutual claims of Virginia and the United States 
had been adjusted as of a selected date (long past) when with interest they 
practically balanced each other. He concluded that this convenient method of 
ending the controversy did not necessarily involve a determination of the cash 
values of the claims upon either side. He decided not to allow West Virginia’s 
claim by virtue of this settlement so far as it involved interest. He found, how- 
ever, that the bonds of Virginia ($581,800) which entered into the settlement were 

embraced in the indebtedness which was to be apportioned. The Master 

*225 thought, therefore, that as their full face value * was included in the aggre- 

gate of the debt with respect to which West Virginia was to be charged, an 
appropriate credit on their account should be made. For this purpose, he took the 
face of the bonds with the cash item of $5.50, or $581,805.50 in all, as received in 

1903, and calculated the value of that sum as of January 1, 1861. This amount, 
to wit, $164,584.30, he allowed. 

West Virginia excepts, insisting that the sum allowed should have been 
$1,130,821.31. 

The proper disposition of this item, it would seem, is to treat the common 
asset as applied to the redemption of a portion of the common debt. That is, 
the claim of Virginia against the United States was devoted to the payment of 
the bonds of Virginia amounting to $581,800, which formed a part of the debt 
to be divided. It is equitable that West Virginia being charged with her estab- 
lished share of the whole debt should be credited with the same share of the 
reduction thus accomplished. This will properly be effected by including the 
amount of the face value of these bonds in the total sum, on account of which 
as equitably applicable to the debt, West Virginia is to receive credit. We find 
no warrant for the diminution of this allowance through such a calculation as 
that made by the Master. Virginia’s bonds, as has been said, constituted the 
principal of the Government’s claim as it existed on January 1, 1861, and were 
discharged accordingly. What remained of Virginia’s claim against the Govern- 
ment—that is, of the common asset—was exhausted in the payment of the interest 
subsequently accruing upon the common debt, and if any equity exists with 
respect thereto, it is one to be adjusted in the disposition of the question of 
interest. 

It follows that upon the item now under consideration there should have 
been allowed the sum of $581,800 instead of $164,584.30, making a difference of 

$417,215.70. 
*226 4. Class C. Item 19. Dividend bond, $149,984, of the * Richmond, 
Fredericksburg & Potomac Railroad Company. The Master allowed this 
item at the face value. 

The exception is taken by Virginia and the bondholding creditors upon the 
ground that the bond was paid in 1863 in Confederate money. 

This, however, is not a case where there is resort to the subsequent realiza- 
tion as evidence of value. On the contrary, the railroad company, as the Master 
found, was operating at a profit. Its stock (Class B, supra), was valued at 117.43. 
The bond, upon the evidence, was a good asset at its face on January 1, 1861, and 
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was properly valued as such in the same manner as the loans included in Class C, 
Items 1 to 4. 

5. Class E. Items 1 to 4, inclusive. Bank stocks. 

The shares embraced in these items and the values fixed by the Master are 
as follows: 


Farmers’ Bank of-Virginia, 9,626 shares at 102.89,........ $990,419.14 
Bankrotay ietiias Lo Oorshares.atr7. LAO ls. ca aa hens) nara 984,131.34 
Banksotsnenyalleyvetooo, shares. at. 102.04 cctog ete 496,481.40 
Bxchaiee: Bankies.7 9 Snares at. 1022 i in ern lees al oie 894,761.00 


In each case the Master took the book value with a deduction of five per 
cent. The sole exception is by West Virginia, who contends that the full book 
value should have been allowed. 

It is urged that Virginia continued to own the shares and that no process 
of liquidation was necessary. But the deduction did not proceed upon the view 
that an actual liquidation was required. The Master’s conclusion was based upon 
the unassailable ground that the book value only represented the amount which, 
according to the books, could be obtained from the assets upon a liquidation; 
that hence the book value did not represent the actual net value of the shares; 

and that this actual value could not be estimated without a proper allow- 
*227 ance for the expense of realization. He made this allowance upon a * basis 
sustained by the evidence, and there is no reason for disturbing his finding. 

6. Class F. Securities sold to the Atlantic, Mississippi & Ohio Railroad 
Company. 

These embraced the stocks to which reference has been made in the discus- 
sion of Items 8 and 10 of Class C, supra. The Master, as stated, allowed for 
these—$204,688.42. West Virginia excepts because the Master did not allow 
either the book value of $4,276,044.39 or the sum of $4,000,000 for which the 
second mortgage, already mentioned, was given at the time of the sale in 1870. 
We have commented upon the lack of evidence with respect to the value of the 
shares of the Virginia & Tennessee Railroad Company and the Norfolk & Peters- 
burg Railroad Company, two of the four companies in question; and also upon 
the fact that in the case of the third company, the South Side Railroad Com- 
pany, a loan of $800,000 outstanding on January 1, 1861, was found by the 
Master to be of no value and no exception has been taken to the finding. With 
respect to both the company last mentioned and the remaining company, the 
Virginia & Kentucky Railroad Company, as well as in the case of the two others, 

the record discloses no facts with respect to condition, assets and liabilities, and 
results of operation, which can be deemed to furnish any adequate ground for a 
conclusion as to actual worth. The schedule of 1870, at the time of the transfer 
of these stocks to the Atlantic, Mississippi & Ohio Railroad Company simply 
gives par values and, as has been said, the purchaser of these stocks, and other 
items, executed therefor a second mortgage for $4,000,000 payable in annual 
instalments of $500,000 each, the first payment being postponed until 1885. We 
find in this transaction no proper basis for a valuation as of 1861. Notwith- 
standing the expenditure of large amounts upon the properties, the second mort- 
gage proved to be worthless except for the sum of $500,000 paid in 1882 

*228 *on the foreclosure of the first mortgage, and this payment it would seem 
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was not based upon the actual value of the property but was rather in the 
nature of a concession to assure a complete title without controversy. There is 
no warrant in the evidence for any greater allowance than that which the Master 
gave. 

7. Class G. Stock of the James River & Kanawha Company. 

The State held $10,400,000, in par value, of this stock, or 91.77 per cent. of 
the entire capital stock, at a total cost of $9,547,582.21. The Master allowed as 
its value $1,664,333. The exception is by Virginia, and the bondholding creditors, 
it being insisted that the stock had no value. 

The record contains voluminous reports, statistics and testimony, with respect 
to this historic enterprise, showing the facts as to its development, the property 
which the company owned, and the course of its business. It would be almost 
impossible briefly to review these facts, and their recital at length would serve 
no useful purpose. The capital, as has been said, was mainly supplied by the 
State and by January 1, 1861, there had been completed approximately one 
hundred and ninety-five miles of the canal, from Richmond to Buchanan, with 
a branch of twenty-two miles to Lexington. There had been no dividends, save 
one of $10,092 in 1836. In addition to the original investment in the stock, there 
had been an increasing indebtedness to the State which amounted in the year 
1860 to $7,560,214.44. As the company was unable to earn sufficient to pay the 
interest upon this indebtedness, the State under the Act of March 23, 1860, 
provided for an increase of capital stock and took in satisfaction of its debt (and 
to make specified provision for floating debt) 74,000 shares in six per cent. pre- 

ferred stock. Upon the assumption that this exchange had been effected 
*229 and that the debt of the State had been converted into capital, * eliminating 

the interest charge, it appeared that the net operating revenue in 1860 
amounted to $151,000.14. If computed on the same basis, it appeared that the 
average annual net operating revenue for seven years, including 1860, would have 
been $115,554.21, and for twenty-five years, $111,800. It seems, however, that 
there were certain outstanding bonds amounting to $199,000 upon which the com- 
pany was liable, and that to get the net earnings, exclusive of any return to the 
State, it would be necessary to deduct the annual interest upon this sum, that is 
$11,940. The Master concluded that upon the evidence the only basis for eae 
putation of value was to take the average net returns for twenty-five years ($111,- 
800), deducting this interest ($11,940), or $99,860. Capitalizing these eaeninee | 
at six per cent. the value of the property was fixed at the sum above stated, to wit 
$1,664.333. The master thought that this estimate was a liberal one in Hee a 
the fact that the computation did not make allowance for depreciation, and of the 
diminished returns of the succeeding years. But the basis chosen er to be 
the only one upon which he could reach a reasonable conclusion. In view of the 
property shown to have been owned by the company, and the evidence as to the 
ee of eee we think that the exception of Virginia and the bondholding 
creditors cannot be sustained and that the , i 

That West Virginia, after this Stee Neder Saas ier me 
with the result is apparently shown by the f hat i fe mie Hipkor a oe cae 
Master’s report, it took ne ti ‘ hi adi Ks ee . i mee ent 
es ieee ae on to ae ae as to this item. In its brief, 
excepts’ te the Masters Guan be sae ae oe ee ea 

g because of his failure to allow $2,516,666 instead 
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of $1,664,333. While this might not be regarded as a formal exception which 
*230 should receive consideration, we should * not be disposed to ignore it if it 

had merit, but should consider the objection in the same untechnical spirit 
in which the controversy has been dealt with from the beginning. But we do not 
think that the exception is well taken. The suggested value is reached by capital- 
izing the net operating revenue of a single year, that is, by taking the return for 
1860 at the amount above stated, $151,000.14, which on a six per cent. basis would 
give a value of $2,516,666. This, however, makes no allowance for the interest 
charge of $11,940; and, further, we think it would be wholly unjustifiable in the 
light of the history of this company to capitalize upon the return of one year. 
It is objected, however, that the Master reached his result by taking the average 
net returns for a period of twenty-five years which included the early years of 
the undertaking, but if we take the net returns of seven years preceding Septem- 
ber 30, 1860, as shown by the exhibit prepared by West Virginia’s accountant, or 
$115,554.21, and deduct the interest charge of $11,940, there remains $103,614.21 
as the annual net profit, exclusive of any return to the State. This sum capi- 
talized at six per cent. would show a value of $1,726,903, a sum very slightly in 
excess of the Master’s estimate. Having regard to the absence or allowance for 
depreciation, it cannot be said that West Virginia is entitled to have the estimate 
increased. 

8. Class G. Stock of the Manassas Gap Railroad Company. 

Virginia owned $2,105,000 of this stock in par value, out of a total of 
$3,322,164.67. The Master found no evidence upon which he could assign a 
value to this stock, and West Virginia excepts insisting that it should have been 
estimated to be worth par. 

In the supplemental answer, a value was placed upon the stock at 25 per cent. 

of the par value in view of the lapse of time and the lack of clear evidence 
*231 as to actual * value. Even this, however, cannot be regarded as more than 

a conjecture. It was shown before the Master that the road had been 
operated as far as Mt. Jackson and was in course of construction to Harrisonburg, 
but no satisfactory data were furnished as to the condition of property, liabilities, 
earnings, etc., upon which any finding of value could properly be made. It is, 
therefore, suggested that in the absence of proof to the contrary the stock should 
be presumed to be worth par, but, as already stated, no such assumption is justi- 
fied. There was a failure of proof as to this item and the Master properly dis- 
allowed it. 

9. Under her general exception, West Virginia raises two further objections 

which affect the credits to be allowed. 
. (1) It appeared that certain counties in West Virginia, after the organiza- 
tion of the State, paid taxes, fines, etc., to Virginia amounting to $180,264.45. 
Credit for this was asked by West Virginia, but was refused by the Master. He 
found that the circumstances under which this amount was assessed were ‘in- 
volved in a great deal of doubt and uncertainty.’ It appeared that a balance could 
not fairly be struck with respect to the sums thus paid without taking into con- 
sideration the expenses of the actual government of the counties in question for 
the maintenance of which it was raised. As the Master says: “The amount” (of 
these expenses) “however was not known. It may have been more, it may have 
been less than the amount paid in taxes.” The record does not furnish any 
ground for the allowance of this item. 
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(2) The Master concluded that if West Virginia were credited with her 
proportionate share of the assets which have been valued, she should be charged 
with the moneys and securities which she received from the Restored Govern- 
ment of Virginia, to wit, $170,771.46 in money, and $370,696.30 in securities, 

making a total of $541,467.76. West Virginia makes no objection to the 
*232 charge of the * securities but excepts to the ruling as to the money. There 

seems to be no doubt that the money was in fact received from the Restored 
Government of Virginia, and that it was money belonging to Virginia which was 
turned over to the new State. It would seem to be clearly equitable that, if the 
credits in question are allowed, this charge should be made. 

10. The further exception is taken by the bondholding creditors (not by 
Virginia) to the failure of the Master to hold that Virginia was entitled to apply 
the assets, thus valued, to various obligations not embraced in the principal debt 
which, as heretofore determined, is to be apportioned. The contention thus urged 
is but a repetition in another form of the arguments which have already been 
considered in reaching the conclusion that these assets should be regarded as 
specifically dedicated to the discharge of the indebtedness to be apportioned, and 
that West Virginia in assuming an equitable proportion of that indebtedness 
was entitled to a credit accordingly. The exception cannot be sustained. 

All the exceptions relating to the credits in question have now been con- 
sidered. The values as thus ascertained are: 


CSSA Meare vous in eaien oaceath corde Pre te te eee Tene $ 819,250.03 
GIB Sy depres Pee ieee tee ccc es Ragas Sacre cate Wa oe eae 323,167.36 

1g So © Peete 1 enn ere cae cents Gales Shera wel Oe ee enn eee 

Allowed “by oMasters: <0. cies cee $7,352,594.65 
Hnhererse iin betel /ere sen ere eee 417,215.70 7,769,810.35 
CaS y” Ace aperaere Rime iee. uccere ec tae Vie See ett en oes 345,554.80 
(GIS Sit BU et ats aa gE ORR SE eg Sarath IS tah ail 3,802,357.48 
GS ICTS Sea a a elias aR a aera ON pe a ce BS oe 204,688.42 
CLASS Ger nad tne ware tatel at eae ae eeea e 1,664,333.00 
DORAL crete tnt aa ers miele Ronee aoe err Sis eRe Oe $14,929,161.44 

*233 * Credit to West Virginia of 2314 per cent. of 
DE O2ON Gat ee rates caynaes ety eee ciate $ 3,508,352.94 

Less money and securities received by West Virginia from 
Restored Government of Virginia as found by Master. . 541,467.76 
INetacredit to, West’ Vircinias2 = ene eee $ 2,966,885.18 


This would give as West Virginia’s equitable proportion of the principal 
debt the sum of $4,215,622.28, as follows: 


23% per cent. of principal debt ($30,563,861.56) to be 
APPORUONE s sic sce ie lade. yeti Pe bee, eee $ 7,182,507.46 
Ode, MGA Sane Re 2,966,885.18 


West Virginia’s share of principal debt................ $ 4,215 ,622.28 
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Interest. There remains the question of West Virginia’s liability for interest. 

This liability is contested upon the grounds that the claim of Virginia has 
been unliquidated and indefinite, that interest is not recoverable as damages save 
on default in the payment of an amount which is certain or susceptible of ascer- 
tainment, that there was no promise on the part of West Virginia to pay interest, 
that unearned interest was not a part of the debt of which she agreed to assume 
an equitable proportion, and that in the absence of an express promise interest is 
not to be charged against a sovereign State. 

All the questions thus raised may be resolved by the determination of the 
fair intendment of the contract itself. Ii liability for interest is within the scope 
of the agreement no objection can lie on the ground of uncertainty in amount, 
as the promise attaches to the amount found to be payable. In this view, also, 

no question would be involved as to an award of interest by way of dam- 
*234 ages as distinguished froma recovery by virtue of the terms of the * under- 

taking. Nor can it be deemed in derogation of the sovereignty of the State 
that she should be charged with interest if her agreement properly construed so 
provides. The fundamental question is, What does the contract mean? 

This subject has been discussed elaborately—from every possible point of 
view—in the comprehensive arguments which have been presented, but the con- 
siderations which must be deemed to be controlling are clearly defined and may 
be succinctly stated. 

The subject-matter of the contract was a ‘public debt.’ That debt con- 
sisted of outstanding bonds. Some of these were redeemable at pleasure; but for 
the most part they were unmatured and had many years to run. These bonds 
provided for the payment of interest as well as principal; they were interest- 
bearing obligations. It is true that on January 1, 1861, there was interest due 
and unpaid, and apparently there were also some matured bonds; but these 
amounted to but a small fraction of the ‘public debt.’ The debt to which the 
parties referred,—as it existed prior to and on January 1, 1861,—was not a debt 
in the sense of a specific sum then due and payable, but manifestly was the liability 
evidenced by the outstanding obligations of which the promised interest was an 
integral part. 

This being the subject-matter of the agreement, its express words have a 
clear significance. It was provided that West Virginia should ‘assume’ her 
equitable proportion of the public debt. This was not an undertaking simply to 
pay a percentage of principal. West Virginia was to take upon herself a just share 
of the public burden represented by the bonds, and we cannot regard this provision 
as subject to an unexpressed limitation that interest should be excluded: A contract 

to assume an interest-bearing debt means the taking over of the liability 
*235 for interest as well as principal. And the same is true pro * tanto of the 

assumption of an ‘equitable proportion’ of the debt. Both parties unques- 
tionably contemplated that interest would accrue upon these bonds. They were 
making provision for payment and not looking to default. Certainly, Virginia was 
not expected to bear the burden of the interest accruing on the share to be taken 
by West Virginia. The very purpose of the contract was to secure—as between 
these parties—Virginia’s exoneration with respect to that share. As it was plainly 
not the intention either that the bondholders should go without interest as to the 
proportion assumed by West Virginia, or that there should be left with Virginia 
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the entire burden of meeting the interest on the outstanding bonds while the 
principal was apportioned, it must follow that the assumption of an equitable 
share by West Virginia related to the liability for both principal and interest. We 
cannot read the contract otherwise. 

Nor do we think that in the construction of the provision of the constitution 
of West Virginia (Art. VIII, § 8), which defines her engagement, the second 
clause can be ignored. After stating that an ‘equitable proportion’ of the public 
debt shall be assumed by West Virginia, it is provided that ‘the legislature shall 
ascertain the same as soon as may be practicable, and provide for the liquidation 
thereof, by a sinking fund sufficient to pay the accruing interest, and redeem the 
principal within thirty-four years.’ If there could otherwise be any doubt as to 
what was embraced in the contract of assumption, this provision would dissipate 
it. It is true, as we have said, that this direction to the legislature did not undo 
the contract by making ‘the representative and mouthpiece of one of the parties 
the sole tribunal for its enforcement.’ But it throws a clear light upon what the 
parties had in mind. The ‘accruing interest’ had not escaped their attention. And 

it was because the payment of accruing interest was an essential part of the 
*236 obligation to be assumed * in the division of the ‘public debt,’ that the legis- 

lature was enjoined to establish an adequate fund by which the assumed 
liability in its full scope would be discharged. 

The lapse of time has not changed the substance of the agreement. It is not 
necessary to review the history of the intervening years or to pass upon the 
contentions of the parties with respect to responsibility for delay. The contract 
is still to be interpreted according to its true intent, although altered conditions 
may have varied the form of fulfilment. It is urged that there are equities 
to be considered, but we can find none which go so far as to destroy the claim. 
On the contrary, there is no escape from the conclusion that there was a contract 
duty on the part of West Virginia to provide for accruing interest as a part of the 
equitable proportion assumed, and that it would be highly inequitable as between 
the two States that Virginia as to her share should bear interest charges for 
these fifty years while West Virginia on her part should simply pay a percentage 
of principal reduced by the credits which have been allowed. 

While liability for interest exists, there is still the question as to the rate at 
which interest should be allowed. Virginia, it appears, has not paid upon her 
estimated share the rate which was reserved in the bonds. This fact, we think, 
raises an equity demanding recognition. In fixing West Virginia’s share of the 
principal, we took into account the fact that Virginia, by the consent of the 
creditors, had reduced her own share below the amount which it would have been 
upon the basis we found to be correct, and we gave appropriate credit to West 
Virginia on account of this difference. 220 U. S., p. 35. And it would not be 
proper to hold West Virginia to the rate of interest specified in the bonds when 
Virginia as to her share has made arrangement with the creditors for a lower 

rate. The provision that the share of West Virginia shall be an equitable 
*237 proportion is the dominating principle of the * award, and while Virginia as 

we have held is entitled to enforce the contract, in the due performance of 
which her honor and credit are concerned, her action with respect to her own 
estimated share must be taken into consideration. 

In 1866, the General Assembly of Virginia provided for the funding of 
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unpaid interest, on bonds issued prior to April 17, 1861, in bonds bearing the 
same rate of interest. It appears in the evidence that the bonds issued under this 
act for unpaid interest amounted to $6,576,913.60. It is also stated on behalf 
of Virginia that there was paid in cash from January 1, 1861, to December 31, 
1871, on account of interest, the aggregate sum of $7,094,103.61, making a total 
of $13,671,017.21. Of these cash payments, $4,519,065.04 were paid in Confed- 
erate currency between January 1, 1861, and April 1, 1865, the equivalent of 
which in gold is stated to be $2,261,358.91, making the total money payments for 
interest during this period on a gold basis equal to $4,836,397.48. 

By the Act of March 30, 1871, Virginia, assuming that the equitable share 
of West Virginia was about one-third, made provision for the issue of new 
bonds which, as the bill in the present case sets forth, were to be “for two-thirds 
of the principal, and for two-thirds of the past due interest, and also for two- 
thirds of the interest on that accrued interest,’ which accrued interest to the 
extent above mentioned had been funded in bonds issued after the War. The new 
bonds were to bear interest at the same rate as the old bonds,—for the most part, 
six per cent. For the remaining one-third, there was to be issued upon the sur- 
render of the old bond, a certificate of even date with the new bond setting forth 
-the amount which was not funded, that payment with interest would be provided 
for in accordance with such settlement as should be made between Virginia and 

West Virginia, and that the old bonds so far as unfunded were held ‘in 
*238 trust for the holder or his assignees.’ Under this act as was said * in Hart- 

man v. Greenhow, 102 U. S. 672, 679, “a large number of the creditors of 
the State, holding bonds amounting, including interest thereon, to about thirty 
millions of dollars, surrendered them and took new bonds with interest coupons 
annexed for two-thirds of their amount and certificates for the balance.” It should 
be added that it appears that there were certain bonds aggregating $864,842.03 in 
principal, which were held by educational institutions in Virginia, for which Vir- 
ginia issued new bonds in full without deducting one-third for West Virginia’s 
share. It is testified that upon these last-mentioned bonds six per cent. interest 
has been paid continuously. 

As it appeared that even under the measure of 1871 Virginia had assumed a 
heavier burden than she felt able to bear, other plans were attempted for the 
settlement of the state debt. By the act of March 28, 1879, the effort was made 
to accomplish a refunding upon the basis of fifty per cent. of accrued interest 
and one hundred per cent. of principal (of Virginia’s estimated share) in new 
bonds payable in forty years (and redeemable after ten years) with interest at 
three per cent. for ten years, four per cent. for twenty years, and five per cent. 
for ten years. Under this statute, the two-thirds’ basis was maintained and those 
making the exchange, in cases where certificates for the remaining one-third had 
not already been issued, were to receive certificates like those authorized by the 
Act of 1871. 

While there was a refunding to some extent upon this basis, the legislation 
of 1879 very largely failed to accomplish its purpose, and another attempt was 
made under the Act of February 14, 1882. By this, the outstanding bonds were 
divided into classes. For those which had been issued under the Act of 1871, new 
bonds were authorized on the basis of fifty-three per cent. of principal and one 
hundred per cent. of accrued interest. The act recited that the net revenues of 
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*239 the State did not warrant * the assumption of a larger rate of interest than 

three per cent, upon the full amount of Virginia’s equitable share of the old 
debt as the same was ascertained and formally declared by an account set forth in 
the preamble,—an account stated on the two-thirds’ basis. The new bonds were 
for fifty years (redeemable after July 1, 1900) with interest at three per cent. until 
paid. 

As shown by the account contained in this act, the payments in money from 
January 1, 1861, to July 1, 1871, for interest, amounted to $7,256,723.66.* In 
this account, the entire amount thus paid was credited against the two-thirds 
of the accrued interest (or interest on two-thirds of the principal) which Vir- 
ginia had estimated to be her equitable share. The interest on this share ex- 
ceeded these payments. It also appeared that between 1863 and 1871 bonds had 
to be redeemed to the amount of $3,710,449.67 and this amount was credited 
against Virginia’s two-thirds of principal. The statement of account was made 
for the purpose of explaining and justifying the attempted readjustment. 

The plan of 1882 proved abortive. New bonds to a considerable amount 
were issued under its provisions, but the bondholders for the most part refused 
to accede to its terms and apparently there were outstanding on February 20, 
1892 (unfunded under the Act of 1882) about $28,000,000 of principal and 
interest (to July 1, 1891), that is, as representing Virginia’s assumed propor- 
tion. On that date an act was passed by the General Assembly which provided 
for the refunding of these bonds on the basis of nineteen-twenty-eighths of the 
principal and accrued interest (as of July 1, 1891) in new bonds bearing two 
per cent. interest for ten years and three per cent. until paid. The bonds were 

to be for one hundred years, and were redeemable after July 1, 1906. The 
*240 refunding was carefully limited * to the two-thirds’ basis and certificates 

were to be issued for the remaining one-third similar to those above de- 
scribed. In 1894 provision was made for further time for an exchange on the 
stated basis, which however was not to be extended beyond the end of the year. 
There were additional bonds, said to amount to over $2,400,000, held by educa- 
tional corporations, which were refunded under a statute passed February 23, 
1892, in new obligations for their full amount of principal and interest. 

Under this legislation the refunding was accomplished. Virginia alleges 
in her bill that “at length a final and satisfactory settlement of the portion of the 
debt of the original State which Virginia should assume and pay was definitely 
concluded by the Act of February 20, 1892.” 

In the light of this financial history, we come to the consideration of Vir- 
ginia’s payments. It is stated on behalf of Virginia that the amount of interest 
paid by her from January 1, 1861, to September 30, 1913 (the latest date to which 
the calculation has been made), amounted to $41,071,219.02. Taking Virginia’s 
share of principal at the amount assumed by her, as computed in our former 
decision (220 U. S., p. 35), that is, $22,598,049.21 (an amount somewhat less 
than her true proportion of the total debt of January 1, 1861), the total interest 
paid as above stated, would be the equivalent of simple interest upon that principal 
at a rate somewhat less than three and one-half per cent. 

But these payments on account of interest did not include bonds that had 


1Of this total, the sum of $3,662,434.55 is stated as having been paid f 
ioe to July 1, 1863, and the amount paid from July 1, 1863, to Tay ay 1871, ante: a 
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been retired, and Virginia’s exhibit shows that in addition to these payments she 
had ‘paid off and retired’ (down to September 30, 1913) bonds amounting to 
$12,141,591.49; and that, further, her new bonds issued for the portion of the old 
debt, funded and assumed by her, and outstanding on September 30, 1913, 

amounted to $24,645,075.23. These items including the item of interest first 
*241 mentioned make a total of * $77,857,885.74. We have in this aggregate the 

amounts paid by Virginia on account of the old debt to the date mentioned. 
If from this total we deduct the amount of Virginia’s assumed share of principal, 
as above computed ($22,598,049.21), the remainder would be $55,259,836.53 ; or, 
if all payments of interest were put on a gold basis, $53,002,130.40. If we treat 
this entire sum as applicable to interest—and to interest upon Virginia’s assumed 
share alone—it would be the equivalent of simple interest upon the principal 
stated, from January 1, 1861, to September 30, 1913, at a rate a little less than 
four and one-half per cent. ; 

It is manifestly impracticable, and it would not be equitable, to apply rates 
of interest in the present determination which would follow the details of Vir- 
ginia’s financial arrangements. The amounts included in the total of Virginia’s 
payments represent large sums paid as interest upon interest. West Virginia’s 
equitable proportion should not be increased by a rate based upon successive 
allowances of compound interest. 

But in the light of the facts that have been recited a fair basis of adjustment 
may be fixed. 

It will be observed that the amount of the new bonds shown by Virginia’s 
statement to be outstanding on September 30, 1913, was slightly in excess of her 
assumed share of principal as computed. That is, Virginia through the success- 
ful operation of the Act of 1892 (which provided for a refunding as of July 1, 
1891), taken with what had been effected under the Act of 1892, placed an 
amount substantially equal to her assumed share of principal upon a permanent 
basis of three per cent. There appears to be an exception to this in the case of 
certain securities, but their amount is relatively small. Virginia’s creditors may have 
been induced to accept this adjustment, and the low rate it involved, by reason of 

the inclusion of unpaid interest in fixing the principal of the new bonds. 
*242 But, on the other hand, the total of the principal and interest * then out- 

standing was largely reduced in the refunding, and the rate of interest upon 
the new bonds under the Act of 1892 for the first ten years was made two per cent. 
The reduction, and the ten years’ rate, may well be regarded as offsetting the ad- 
vantage derived from including in the face of the new obligations whatever excess 
there may have been over the assumed share of Virginia as computed. 

Taking all the facts into consideration, we reach the conclusion that in fixing 
the equitable proportion of West Virginia, her part of the principal should be put 
on a three per cent. basis, as of July 1, 1891; that is, that interest should run at 
that rate from that time. For the preceding period, from January 1, 1861, to 
July 1, 1891, there is greater difficulty. In recognition of the amounts paid by 
Virginia upon her share, but also having in mind the payments of compound 
interest attributable to her own exigency, the nearest approach to complete justice 
will be had by allowing interest at four per cent. 

This, we are satisfied, will adequately recognize and enforce the equities 
of both States. 
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Upon this basis, West Virginia’s share of the debt will be: 


Principal, after allowing credits as stated,.........++++++++: $ 4,215,622.28 
Interest, January 1, 1861, to July 1, 1891, at 
POUTEDETACEM. gsi. earaie ries leas ares 5 $5,143,059.18 


July 1, 1891, to July 1, 1915, at three per cent.. 3,035,248.04 8,178,307.22 


$12,393,929.50 


For convenience the calculation of interest has been made to July 1, 1915. 
In the decree the calculation will be at three per cent. per annum from July 1, 
1891, to the date of entry. The decree will also provide for interest at the rate 
of five per cent, per annum upon the amount awarded, until paid. 

Costs to be equally divided between the States.’ 


State of North Carolina v. State of Tennessee. 
Supreme Court of the United States, 1916. 
[240 United States, 652.] 


Decree embodying report of Commissioners and establishing Slick Rock Basin and 
Tellico Basin sections of the boundary between the States of North Carolina and 
Tennessee established in accordance with decision of this court, 235 U. S. 1. 


THIS cause coming on to be heard on the motion of counsel for the com- 
plainant, concurred in by the counsel for the defendant, to confirm the report 
of the Commissioners heretofore appointed by this court to ascertain, retrace, 
re-mark, and re-establish the real, certain, and true boundary line between the 
States of North Carolina and Tennessee between certain points, mentioned in 
said report, which said report is in the words and figures following to wit: 

“Pursuant to a decree of the Supreme Court of the United States, issued 
at the October Term, 1914, which appointed D. B. Burns of Asheville, N. C., 
W. D. Hale, of Maryville, Tenn., and Addison, Ky., and Joseph Hyde Pratt of 
Chapel Hill, N. C., Commissioners to permanently mark and set monuments on 
the line in dispute in said controversy between said States, and which set out in 
detail the duties of said Commissioners, we, the said D. B. Burns, W. D. Hale 
and Joseph Hyde Pratt, Commissioners, do herewith respectfully submit our 
report. 

“We have, as ordered, reproduced on the accompanying map, No. 1, the 
State Line from Tree No. 1—the same being the 59th mile-tree marked by the 
Commissioners in 1821—southwestwardly to the point where the dispute began, 
which point is 15 feet south 32 46’ west from Tree No. 20—the hemlock fore 
and aft tree marked by the Commissioners in 1821—just north of Little 
Tennessee River. The description of said reproduced line is as follows, viz.: 


1 For the succeeding phase of this case see Virginia v. West Virgini 
post, p. 1740.—Editor. guia v. West Virginia (241 U. S. 531), 
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*653 * “Beginning at the 59th mile tree, a large red oak, or mountain oak, 


marked on the southeast side re This tree stands in the Rich Gap of the 


Smoky Mountain, and 260 feet North 30 47’ East from the lowest part of said 
gap, and runs with the meanders of the mountain South 25 50’ 00” West 190 feet 
to a stake, 
thence South 43 55’ 35” West 472 feet to a stake, 
thence South 60 58’ 55” West 212 feet to a stake, 
thence South 83 18’ 42” West 344 feet to a stake, 
thence South 82 32’ 00” West 235 feet to a stake, 
thence South 55 05’ 47” West 561 feet to a stake, 
thence South 32 31’ 35” West 545 feet to a stake, 
thence South 51 24’ 25” West 424 feet to a stake, 
thence South 43 58’ 57” West 284 feet to a stake, 
thence South 40 20’ 30” West 520 feet to a stake, 
thence South 45 52’ 47” West 332 feet to a stake, 
thence South 0 30’ 10” East 410 feet to a stake, 
thence South 6 58’ 06” East 191 feet to a stake, 
thence South 2 26’ 42” West, passing the Dalton Gap at 567 feet—a very deep 
gap through which the Old Tellassee Trail passes, 1367.6 feet to a stake, 
thence South 65 58’ 00” West 149 feet to a stake, 
thence South 47 06’ 05” West 516 feet to a stake, 
thence South 62 08’ 15” West 264 feet to a stake, 
thence South 74 42’ 15” West 155 feet to a stake, 
thence South 53 02’ 15” West 579 feet to a stake, 
thence South 25 22’ 15” West 134 feet to a stake, 
thence South 15 59’ 15” West 637 feet to a stake, 
thence South 28 52’ 30” West 783 feet to a stake, 
thence South 33 43’ 51” West 517 feet to a stake, 
thence South 0 31’ 51” East 279.5 feet to a stake, 
then South 5 31’ 57” West, passing a pile of rocks at the supposed location of the 
6lst mile tree at 423 feet, 463 feet to a stake, 
thence South 2 40’ 30” East 450 feet to a stake, 
thence South 17 21’ 33” West 451 feet to a stake, 
*654 * thence South 41 O01’ 06” West 93 feet to a stake, 
thence South 43 45’ 39” West 511 feet to a stake, 
thence South 17 49 27” West 437 feet to a stake, 
thence South 34 00’ 00” West 246 feet to a stake, 
the turnpike road in a deep gap, 
thence South 73 30’ 00” West 380.2 feet to a stake, 
thence South 60 43’ 30” West 125.4 feet to a stake, 
thence South 52 18’ 00” West 1304.4 feet to a stake, 
thence North 72 19’ 00” West 490 feet to a stake, 
thence South 57 34’ 00” West 450 feet to a stake, 
thence North 63 18’ 30” West 365 feet to a stake, 
thence North 72 23’ 00” West, passing the Locust Gap, where the 62d mile tree is. 
said to have stood, at 112 feet, 745 feet to a stake, 
thence South 83 42’ 00” West 539.7 feet to a stake, 
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thence South 34 25’ 30” West 198.7 feet to a stake, _ 
thence South 82 52’ 30” West 531.6 feet to a stake, 
thence South 54 14’ 00” West 370 feet to a stake, 
thence North 75 17’ 30” West 550 feet to a stake, 
thence South 76 15’ 30” West 550 feet to a stake. 
thence South 69 28’ 30” West 200 feet to a stake, 
thence South 85 32’ 00” West 400 feet to a stake, 
thence South 71 35’ 00” West 670 feet to a stake, 
thence South 66 21’ 00” West, passing an 18” hickory, supposed to be the 63d 
mile tree, at 344 feet, 500 feet to a stake, 
thence South 10 59’ 00” West 200 feet to a stake, 
thence South 63 07’ 00” West 150 feet to a stake, 
thence South 27 44’ 00” West 450 feet to the top of a high knob, 
thence South 51 52’ 00” West 580 feet to a stake, 
thence South 56 03’ 00" West 260 feet to a stake, 
thence South 45 13’ 30” West 390 feet to a stake, 
thence South 65 48’ 30” West 150 feet to a stake, 
thence South 26 22’ 00” West 220 feet to a stake, 
thence South 16 12’ 00” East 260 feet to a stake, 
*655 * thence South 52 44’ 30” West 390 feet to a stake, 
thence South 17 48’ 30” East 590 feet to the top of Lone Pine Knob, 

thence North 73 47’ 30” West 380 feet to a stake, 
thence South 76 27’ 30” West 610 feet to a stake, 
thence South 66 20 30” West 450 feet to a stake, 
thence South 15 07’ 30” West 350 feet to a stake, 
thence South 59 33’ 30” West 680 feet to a stake, 
thence North 67 51’ 30” West 470 feet to a stake, 
thence South 49 24’ 30” West, passing a fore and aft hemlock north of Little 
Tennessee River at 775 feet, 790 feet to where the lines of contention diverge, 
where we set up a rock 8 inches thick, 12 inches wide, and 18 inches high, and 
cut on the southeast side of it N. C., on the northwest side TENN., on the north- 
east side 0-+-00, and on the southwest side 1915, and cut a X in the top of the 
rock. This is Monument No.1. From this point, on the 7th day of August, 1915, 
we began the survey and marking of the line, marking side line trees with 3 
hacks, and fore and aft trees with 2 hacks above a blaze, as follows: . 

“South 79 11’ 00” West 135 feet to the river bank, thence down the river 
on the north bank North 38 27’ 30” West 285 feet to a stake, 
thence North 26 43’ 00” West 295 feet to a stake, 
thence North 22 18’ 30” West 385 feet to a stake, 
thence North 56 42’ 00” West, passing the stump of tree No. 30 at 259 feet, 
619 feet to a stake, 
thence North 78 55’ 30” West 361 feet to a stake, 
thence North 78 50’ 00” West 242 feet to a stake, 
thence South 85 11’ 00” West 372.2 feet to a stake, ; 
thence South 76 29’ 30” West 276.5 feet to a boulder on the north bank of Little 
Tennessee River at low water mark, said boulder is 4 feet wide, 10 feet long and 
3 feet high, and on it we cut a X, and on the southeast side of the X we cut 
N. C., 1915, and on the northwest side, TENN., 29+ 70.7. This is Monu- 
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*656 ment No. 2, thence * South 54 38’ 00” West 313 feet, crossing the river to a 
boulder on the south bank of the river and on the west bank of Slick Rock 
Creek. This boulder is 6 feet wide, 15 feet long and 4 feet high, and on it we cut 
a X, and on the east side of the X we cut N. C., on the west side TENN., on the 
north side, 1915, and on the south side 32+83.7. This boulder being 3283.7 feet 
from Monument No. 1. This is Monument No. 3. From this point we ran up 
and with the bed of Slick Rock Creek as follows: 
Soutir 309133007 Hast 200'3 feet to. a X- ona (rock: 
thence South 7 24’ 00” West 494 feet to a X ona rock, 
thence South 4 17’ 00” East 630 feet to a X on a rock, 
thence South 33 26’ 00” West 360.7 feet to a X on a rock, 
thence South 60 21’ 00” West 505.7 feet to a X ona rock, 
thence South 02 36’ 30” East 427.6 feet to a X on a rock, 
thence South 21 33’ 30” East 305.6 feet to a X ona rock, near Ravens Den, 
thence North 82 29’ 30” West 640.4 feet toa X on a rock, 
thence South 87 14’ 30” West 173.5 feet to a X ona rock, 
thence South 19 21’ 30” West 273.3 feet to a X ona rock, 
thence South 39 36’ 30” East 171.0 feet to a X ona rock, 
thence South 70 45’ 00” East 320.3 feet toa X ona rock, 
thence South 25 28’ 00” East 177.9 feet to a X on a rock, 
thence South 21 39’ 30” West 289.0 feet to a X ona rock, 
thence North 59 17’ 30” West 728.4 feet to a X ona rock, 
thence South 88 36’ 30” West 858.0 feet to a X on a rock, 
thence North 70 01’ 30” West 481.6 feet to a X on a rock, 
thence South 50 27’ 30” West 413.0 feet to a X ona rock, 
thence South 3 19’ 00” West 320.0 feet to a X on a rock, at top of lower falls, 
thence South 47 27’ 00” East 464.0 feet toa X ona rock, 
thence South 47 15’ 00” West 113.9 feet to a X ona rock, 
thence North 82 52’ 00” West 531.4 feet toa X ona rock, 
thence South 38 42’ 00” West 172.7 feet toa X on a rock, 
thence South 14 09’ 00” East 534.6 feet to a X ona rock, 
thence South 5 09’ 30” West 798.9 feet to a X on a rock, 
*657 *thence South 12 20’ 30” East 257.7 feet to a X on a rock, 
thence South 38 02’ 30” East 291.8 feet to a X on a rock, 
thence South 37 20’ 30” West 236.0 feet to a X on a rock, near the mouth of 
Slick Rock Gap branch, 
thence North 57 33’ 30” West 485.5 feet to a X on a rock, 
thence North 85 41’ 30” West 432.3 feet to a X on a rock, 
thence South 17 13’ 00” West 432.3 feet to a X on a rock in Slick Rock Creek, 
near the west bank, and about 30 feet above where the Belding Trail crosses the 
creek. This rock is 3 feet wide, 5 feet long and 2 feet high. On it we cut a X 
and cut N. C. on the southeast side, TENN. on the northwest side, 1915 on the 
southwest side and 156---69.8 on the northeast side of the cross. This is Monu- 
ment No. 4. 
Thence South 23 40’ 30” West 189.9 feet toa X ona rock, 
thence North 75 04’ 30” West 279.3 feet toa X ona rock, 
thence North 47 O01’ 30” West 870.5 feet toa X ona rock, 
thence North 72 23’ 00” West 320.5 feet to a stake, 
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thence South 19 47’ 30” West, passing the mouth of Little Slick Rock Creek at 85 
feet, 685.2 feet toa X ona rock, 
thence South 41 03’ 00” West 465.5 feet to a X on a rock, 
thence South 24 22’ 00" West, passing the mouth of Nichols Cove Branch at 140 
feet, 622.8 feet toa X ona rock, 
thence South 6 35’ 30” West 275.5 feet toa X on a rock, 
thence South 26 39’ 00” West 518.0 feet to a X ona rock, 
thence South 1 58’ 00” East 507.5 feet to a X on a rock at the Panther Den, 
thence South 58 02’ 00” West 276.7 feet to a X ona rock, 
thence South 39 07’ 30” West 135.6 feet toa X on a rock, 
thence South 82 52’ 30” West 287.2 feet to a X on a rock, 
thence North 56 19’ 30” West 335.0 feet to a X on a rock, 
thence North 52 35’ 30” West 304.0 feet to a X ona rock, 
thence South 84 13’ 30” West 281.8 feet to a X on a rock, 
thence South 43 16’ 30” West 254.8 feet toa X ona rock, 
thence South 9 07’ 00” East 154.4 feet to a X on a rock, 
*658 * thence South 36 44’ 00” East 179.6 feet to a X ona rock, 
thence South 14 15’ 00” West 173.4 feet to a X on a rock, 
thence North 86 45’ 30” West 322.0 feet toa X ona rock, 
thence North 71 16’ 00” West 251.4 feet toa X ona rock, 
thence North 17 05’ 30” West 405.2 feet toa X ona rock, 
thence North 68 35’ 00” West 329.5 feet toa X ona rock, 
thence South 43 09’ 00” West 207.3 feet to a X on a rock, 
thence South 23 56’ 30” West 369.9 feet toa X ona rock, 
thence South 44 30’ 30” West 82.0 feet toa X ona rock, 
thence South 4 47’ 00” West 425.1 feet to a X ona rock, 
thence South 8 51’ 00” East 129.6 feet toa X ona rock, 
thence South 53 26’ 00” West 599.4 feet toa X ona rock, 
thence South 2 30’ 00” East 254.6 feet to a X ona rock, 
thence South 16 07’ 30” East 168.6 feet to a X ona rock, 
thence South 35 12’ 00” West 370.0 feet toa X ona rock, 
thence North 67 59’ 30” West 393.4 feet to a X ona rock at the mouth of a small 
branch, 
thence South 14 36’ 30” West 494.0 feet toa X ona rock, 
thence South 70 54’ 00” West 160.5 feet to a X ona rock, 
thence North 66 12’ 00” West 561.2 feet to a X ona rock, 
thence South 68 50’ 00” West 197.3 feet to a X ona rock, 
thence South 18 18’ 30” West 350.1 feet to a X ona rock, 
thence South 45 16’ 30” East 241.9 feet to a X ona rock, 
thence South 50 11’ 30” East 281.8 feet to a X ona rock, 
thence South 43 40’ 30” West 316.2 feet toa X ona rock 
thence South 11 19’ 30” West 238.6 feet to a stake, 
thence North 83 33’ 30” East 314.4 feet toa X ona rock, 
thence South 0 44’ 00" East 193.8 feet to a X ona rock at the mouth of a small 
branch, 
thence South 34 02’ 30” West 240.0 feet to a X ona rock, 
thence South 11 40’ 00" East 206.7 feet to a X ona rock, 
thence South 40 51’ 00” West 539.3 feet toa X ona rock, 


b) 
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thence South 10 18’ 30” East, passing the foot of falls at 198 feet, 247.6 feet toa 
X ona rock, 

thence South 73 41’ 00” East 134.2 feet to a X ona rock in the falls, 
*659 * thence South 12 37’ 00” West 262.6 feet to a rock in the falls, 

thence South 11 28’ 30” East, passing the top of falls at 20 feet, 224.2 feet 
to a X ona rock, 
thence South 23 21’ 30” West 578.6 feet to a X on a rock, 
thence South 48 36’ 30” West 428.6 feet to a X on a rock, 
thence South 10 43’ 30” East 217.3 feet to a large boulder on the west bank of 
Slick Rock Creek, near the mouth of Big Stack Gap Branch, and at the point of 
a ridge leading to the Big Fodderstack Mountain, and near Tree No. 46. This 
boulder is 6 feet wide, 10 feet long and 5 feet high. On it we cut a X, and on 
the southeast side of the X we cut N. C., on the northwest side TENN., on the 
southwest side 1915, and on the northeast side 335+-24.9, it being 33,524.9 feet 
from Monument No. 1. This is Monument No. 5. 
Thence up said ridge leading to the Big Fodderstack Mountain South 2 45’ 00” 
West 148.6 feet to a stake, 
thence South 26 58’ 30” West 751.1 feet to a stake, 
thence North 72 59 00” West 468.9 feet to a stake, 
thence South 72 41’ 00” West 532.8 feet to a stake, 
thence South 35 01’ 30” West 156.7 feet to a stake, 
thence South 13 04’ 00” West 487.0 feet to a stake, 
thence South 52 34’ 00” West 866.6 feet to a stake, 
thence South 14 01’ 00” West 51.4 feet to a stake, 
thence South 45 19’ 00” West 127.7 feet to a stake, 
thence South 62 42’ 30” West 526.8 feet to a stake, 
thence South 30 39’ 00” West 181.8 feet to a stake, 
thence South 29 50’ 30” West 337.4 feet to a stake, 
thence South 62 54’ 30” West 358.3 feet to a stake, 
thence South 9 05’ 30” West 177.0 feet to a stake, 
thence South 37 07’ 30” West 164.0 feet to a stake, 
thence South 26 04’ 30” West 302.7 feet to a stake, 
thence South 29 15’ 00” West 335.0 feet to a stake, 
thence South 42 23’ 00” West 104.0 feet to a stake, 

thence South 58 23’ 00” West 814.0 feet to a stake, 
*660 * thence South 78 59’ 00” West 510.6 feet to a stake, 

thence North 73 26’ 00” West 559.6 feet to a stake, 
thence North 53 08’ 00” West 261.1 feet to a stake, 
thence South 86 21’ 00” West 279.8 feet to a stake, 
thence South 75 19’ 00” West 147.0 feet to a stake, 
thence North 86 57’ 00” West 207.4 feet to a stake, 
thence South 60 01’ 00” West 342.8 feet to the top of the Big Fodderstack Moun- 
tain, where we set Monument No. 6, a stone 5 inches thick, 14 inches wide and 18 
inches high, and on it we cut on the southeast side N. C., 427+-25.0, D. B. B., 
W. D. H., J. H. P., on the northwest side TENN., 1915, and a X in the top. 
This stone stands 42,725 feet from Monument No. 1. Thence along Big Fod- 
derstack Mountain with its meanders and with the lines of D. B. Burn’s former 
survey South 14 29’ 30” East 138.1 feet to a stake, 
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thence South 8 53’ 30” East 541.4 feet to a stake, 

thence South 28 15’ 30” East, passing Harrison Gap at 1196 feet, 1323.2 feet to 

a stake, 

thence South 11 12’ 30” West 810.8 feet to a stake, 

thence South 34 50’ 00” East 510.7 feet to a stake, 

thence South 29 38’ 00” East 167.8 feet to a stake, 

thence South 23 20’ 00” East 1063.0 feet to a stake, 

thence South 41 18’ 30” East 311. 1 feet to a stake on the Rock Stack, 

thence South 60 38’ 30” East 354.6 feet to a stake, 

thence South 83 22’ 00” East 453.3 feet to a stake, 

thence South 60 02’ 20” East 489.4 feet to a stake, 

thence South 37 57’ 30” East 206.9 feet to a stake, on the top of a very high knob, 

thence South 10 09 30” East 574.5 feet to a stake, 

thence South 9 05’ 30” East 586.2 feet to a stake, 

thence South 21 34’ 00” East 195.3 feet to a stake, 

thence South 2 41’ 00” East 444.7 feet to Monument No. 7—a stone 5 inches 
thick, 10 inches wide and 18 inches high. We cut a X in the top of it. On 

*661 the east side we * inscribed N. C., 1915, and on the west side TENN., 
508 + 96. This stone stands in the Glen Gap, and is 50,896 feet from 

Monument No. 1; continuing on same course 228.9 feet to a stake, 

thence South 47 50’ 30” East 334.7 feet to a stake, 

thence North 82 05’ 30” East 150.7 feet to a stake, 

thence North 80 40’ 30” East 252.8 feet to a stake, 

thence South 67 14’ 30” East 651.0 feet to a stake, 

thence South 40 33’ 00” East 133.9 feet to a stake on the Chestnut Knob, 

thence South 5 27’ 00” East 301.1 feet to a stake, 

thence South 20 29’ 00” West 433.5 feet to a stake, 

thence South 33 45’ 30” West 352.4 feet to a stake, 

thence South 33 52’ 00” West 450.5 feet to a stake, 

thence South 26 05’ 00” West 205.2 feet to a stake, 

thence South 6 21’ 30” West 60.7 feet to a stake, 

thence South 17 37’ 30” West 515.8 feet to a stake, 

thence South 13 56’ 00” West 139.0 feet to a stake, 

thence South 21 45’ 00” East 325.2 feet to a stake, 

thence South 42 15’ 00” East 324.9 feet to a stake, 

thence South 40 47’ 30” East 327.4 feet to a stake in the Denton Gap, 

thence South 7 15’ 30” East 335.1 feet to a stake, 

thence South 22 31’ 30” West 176.7 feet to a stake, 

thence South 14 59’ 30” East 563.9 feet to a stake, 

thence South 14 33’ 00” East 355.5 feet to a stake in the Cherry Log Gap, 

thence South 4 38’ 00” East 487.5 feet to a stake, 

thence South 0 16’ 00” East 71.3 feet to a stake, 

thence South 4 O01’ 30” East 89.4 feet to a stake, 

thence South 16 O1’ 00” West 210.3 feet to a stake, 

thence South 0 30’ 00” West 326.6 feet to a stake, 

thence South 5 30° 30” West 819.4 feet to a stake, 

thence South 40 32’ 00” East 262.5 feet to a stake, 

thence South 41 19’ 00” East 343.9 feet to a stake, 
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*662 thence South 29 48’ 00” West 14.9 feet to a large boulder * on the Strat- 
ton Bald Mountain, at its junction with Big Fodderstack Mountain, and 

at the point where the two’ lines of contention join. This boulder is Monument 

No. 8, and is 3 feet wide at its base, 10 feet long and 3 feet high. On the top 

of this boulder we cut a X, on the southeast side N. C., 601 + 40.7, and on the 

northwest side TENN., 1915. This boulder stands 60,140.7 feet from Monu- 

ment 1. Thence along the top of the main ridge that divides the waters of 

Citico Creek, North Fork of Tellico River and Sycamore Creek from the waters 

of Santeelah and Snowbird creeks, as follows: 

thence South 73 34’ 00” West 194.0 feet to a stake, 

thence South 50 34’ 30” West 393.6 feet to a stake, 

thence South 52 49’ 30” West 84.0 feet to a stake, 

thence South 50 55’ 30” West 178.0 feet to a stake, 

thence South 31 43’ 30” West 301.0 feet to a stake, 

thence South 32 02’ 30” West 1575.8 feet to a stake, 

thence South 48 45’ 30” West 631.2 feet to a stake, 

thence South 24 54’ 30” West 113.5 feet to a stake, 

thence South 25 23’ 30” West 581.5 feet to a stake, 

thence South 34 27’ 30” West 502.0 feet to a stake, 

thence South 31 55’ 30” West 143.2 feet to a stake, 

thence South 35 18’ 00” West 364.8 feet to a stake, 

thence South 35 39’ 00” West 623.6 feet to a stake, 

thence South 8 58’ 30” West 480.4 feet to a stake, 

thence South 40 20’ 00” West 523.0 feet to a stake, 

thence South 59 35’ 00” West 768.0 feet to a stake, 

thence South 12 45’ 00” West, crossing the Tellico Trail at 297 feet, on top of the 

Strawberry Knob, 639.3 feet to a stake, 

thence South 71 42’ 30” West 591.7 feet to a stake, 

thence South 86 36’ 30” West 209.3 feet to a stake, 

thence South 68 49’ 30” West 477.7 feet to a stake, 

thence North 71 42’ 00” West 332.5 feet to a stake, 

thence South 79 01’ 00” West 362.8 feet to a stake, 
thence South 70 57’ 00” West 412.4 feet to a stake, 

*663 * thence South 73 39’ 00" West 383.9 feet to a stake at Rock Stop Bear 
stand, 

thence South 28 26’ 00” West 389.1 feet to a stake, 

thence South 45 42’ 00” West 281.3 feet to a stake, 

thence South 72 20’ 30” West 490.3 feet to a stake, 

‘thence South 73 31’ 30” West 352.7 feet to a stake, 

thence South 72 44’ 30” West 227.3 feet to a stake, 

thence South 25 09’ 00” West 208.0 feet to a stake, 

thence South 26 31 00” West 598.7 feet to a stake in Beech Gap, 

thence South 11 01’ 00” West 269.0 feet to a stake, 

thence South 50 51’ 30” East 403.0 feet to a stake, 

thence South 35 55’ 30” East 161.0 feet to a stake, 

thence South 36 36’ 30” East 369.0 feet to a stake, 

thence South 32 28’ 30” East 1272.4 feet to a stake, 

thence South 36 24’ 00” West 142.9 feet to a stake, 
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thence South 37 42’ 30” West 391.9 feet to a stake, 
thence South 47 53’ 00” West 292.8 feet to a stake, 
thence South 12 09’ 30” West 668.7 feet to a stake, 


thence South 0 58’ 00” West 631.3 feet to a stake, 
thence South 76 29’ 00” East 586.4 feet to a stake, 
thence North 75 12’ 00” East 187.6 feet to a stake, 


thence South 81 49’ 00” East, 431.4 feet to a stake, 


tA 


thence South 66 09’ 30” East, passing Stratton’s Grave on the crest of the moun- 


tain at 148 feet, 245.4 feet to a stake, 


thence South 25 50’ 30” East, passing the John Meadows Gap at 168 feet, 688.4 


feet to a stake, 
thence South 19 13’ 00” East 283.7 feet to a stake, 


thence South 22 35’ 30” East 490.5 feet to a stake, 


thence South 25 04’ 30” East 144.0 feet to a stake, 


thence South 18 23’ 30” West 785.0 feet to a stake on the top of John Knob, 


thence South 39 58’ 00” West 148.4 feet to a stake, 
thence South 38 22’ 00” West 147.6 feet to a stake, 


thence South 48 28’ 00” West 434.0 feet to a stake, 
*664 * thence South 15 49’ 00” West 746.6 feet to a stake, 
thence South 5 26’ 00” West 341.0 feet to a stake, 


thence South 2 47’ 00” East 583.4 feet to a stake, 
thence South 17 49’ 00” West 371.0 feet to a stake, 
thence South 20 38’ 00” West 290.0 feet to a stake, 
thence South 19 42’ 30” West 384.6 feet to a stake, 


thence South 20 37’ 30” West 317.9 feet to a stake, 


thence South 12 47’ 00” East 312.9 feet to a stake, 
thence South 25 10’ 00” West 515.6 feet to a stake, 
thence South 17 50’ 00” West 248.3 feet to a stake, 


thence South 22 53’ 00” West 284.5 feet to a stake, 
thence South 18 25’ 00” West 514.2 feet to a stake, 
thence South 1 00’ 00” East 673.6 feet to the top of Little Haw Knob, 


thence South 11 31’ 30” West 370.2 feet to a stake, 
thence South 15 43’ 30” East 502.2 feet to a stake, 


thence South 30 35’ 30” East passing McClelland’s mile stone marked N. C. 78 


at 303 feet, 346.8 feet to a stake, 

thence South 54 38’ 30” East 243.6 feet to a stake, 
thence South 67 13’ 30” East 344.6 feet to a stake, 
thence South 79 08’ 30” East 593.5 feet to a stake, 
thence South 83 36’ 00” East 355.5 feet to a stake, 
thence South 86 36’ 30” East 392.5 feet to a stake, 


thence South 62 04’ 30” East 735.5 feet to a stake, on the top of Haw Knob, 


thence South 6 04’ 30” East 362.7 feet to a stake, 
thence South 1 04’ 30” East 193.1 feet to a stake, 
thence South 4 36’ 30” West 321.7 feet to a stake, 
thence South 9 11’ 30 East 325.5 feet to a stake, 
thence South 32 29’ 30” East 121.0 feet to a stake, 
thence South 49 34’ 00” East 478.3 feet toa stake, 
thence South 37 48’ 00” East 343.1 feet to a stake, 
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thence South 24 19’ 00” East 713.6 feet to a stake, 
thence South 66 03’ 30” East 205.3 feet to a stake, 
thence South 57 47’ 30” East 283.7 feet to a stake, 

thence South 71 16’ 00” East 223.8 feet to a stake, 
*665 * thence South 5 23’ 00” West 111.2 feet to a stake, 

thence South 30 09’ 00” West 395.0 feet to a stake, 
thence South 40 45’ 00” West 607.0 feet to a stake, 
thence South 21 14’ 00” West 225.0: feet to a stake, 
thence South 6 33’ 00” West 170.0 feet to a stake, at northwest end of Laurel 
Top. 
thence South 21 25’ 30” East 465.4 feet to a stake, at southeast end of Laurel 
Top. 
thence South 36 34’ 00” West 296.4 feet to a stake, 
thence South 45 12’ 30” West 1101.9 feet to a stake, 
thence South 44 59’ 30” West 178.3 feet to a stake, 
thence South 65 52’ 30” West 140.5 feet to a stake, on the top of Lebo Knob, 
thence South 46 01’ 30” West 106.8 feet to a stake, 
thence South 60 33’ 00” West 450.3 feet to a Rock Ledge projecting out of the 
ground 2 feet high, 5 feet long and 1 foot thick and marked 

I 
CaiGomlG, Co: 
I 
This is the place known as the County Corners and we used this Rock for 

Monument No. 9, and on the top of it we cut a X, on the southeast face N. C., 
1915, and on the northwest face TENN. 1003+.90.0. This stone is 100,390, feet 
from Monument No. 1 and is the point at which the lines of contention diverge ; 
thence down the State Ridge as it meanders South 51 21’ 00” West passing the 
Hog Jaw Gap at 535 feet, 831.1 feet to a stake, 
thence South 55 29’ 30” West 311.4 feet to a stake, 
thence South 42 13’ 00” West 244.0 feet to a stake, 
thence South 72 04’ 00” West 337.5 feet to a stake, 
thence North 81 54’ 00” West 47.7 feet to a stake, top of Grassy Top, 
thence South 60 51’ 00” West 71.7 feet to the junction of the State Ridge and 
Rough Ridge, known as Little Junction, thence South 66 21’ 00” 137.0 feet to 

a stake, 
*666 * thence South 24 14’ 30” West 271.1 feet to a stake, 

thence South 21 30’ 00” West 351.4 feet to a stake, 
thence South 30 51’ 30” West 412.4 feet to a stake, 
thence South 23 40’ 00” West 236.2 feet to a stake, 
thence South 34 11’ 30” West 676.9 feet to a stake, 
thence South 14 08’ 00” West 1426.2 feet toa stake, 
thence South 40 10’ 30” West 528.9 feet to a stake, 
thence South 51 27’ 30” West 602.6 feet to a stake, 
thence South 28 34’ 30” West 202.6 feet to a stake, 
thence South 56 01’ 00” West 498.7 feet to a stake, 
thence South 45 39’ 00” West 642.2 feet to a stake, 
thence South 15 10’ 00” West 370.1 feet to a stake, 
thence South 63 56’ 30” West 260.3 feet to a stake, 
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thence North 89 04’ 30” West 257.1 feet to a stake, 

thence South 58 56’ 30” West 241.5 feet to a stake, 

thence South 83 58’ 30” West 431.8 feet to a stake, 

thence South 38 50’ 30” West 700.1 feet to a stake, 

thence South 32 17’ 00” West 331.7 feet to a stake, 

thence South 10 32’ 00” East 399.1 feet to a stake, 

thence South 37 30’ 00” West 179.5 feet to a stake, 

thence South 58 29’ 00” West 358.5 feet to Red Log Gap, where we set a Stone 
-5 inches thick, 7 inches wide and 18 inches high, and on top of it we cut a X, on 
the southeast side N. C., 1915, on the northwest side TENN., and on the north- 
east side 1122400. This Stone stands 112,200 feet from Monument No. 1 and is 
Monument No. 10. 

Thence South 57 29’ 00” West 140.6 feet to a stake, 

thence South 46 20’ 00” West 453.6 feet to a stake, 

thence South 83 13’ 00” West 542.9 feet to a stake, 

thence South 52 58’ 30” West 561.6 feet to a stake, 

thence North 81 00’ 30” West 394.8 feet to a stake, 

thence South 70 42’ 00” West 547.2 feet to a stake, 

thence South 83 55’ 30” West 414.5 feet to a stake, 

thence South 70 39’ 00” West 406.1 feet to McClelland’s mile rock, a large boulder 

over one end of which a tree has grown; said rock is marked N. C.; 
*667 thence South 57 47’ 00” West 498.5 feet to a stake, 
thence South 61 51’ 30” West 334.7 feet to a stake, 

thence South 59 58’ 00” West 361.9 feet to a stake, 

thence South 77 15’ 30” West 243.5 feet to a stake, 

thence South 65 56’ 00” West 384.4 feet to a stake, 

thence South 88 22’ 00” West 132.0 feet to a stake, 

thence South 56 16’ 00” West 241.6 feet to a stake, 

thence North 63 43’ 30” West 133.6 feet to a stake, 

thence South 56 05’ 00” West 474.4 feet to a stake, 

thence North 81 30’ 30” West 303.0 feet to a stake, 

thence South 79 04’ 30” West 501.0 feet to a stake, 

thence South 57 56’ 00” West 615.6 feet to a stake, 

thence South 79 41’ 30” West 411.1 feet to a stake, 

thence South 69 40’ 00” West 153.7 feet to a stake, 

thence South 51 32’ 30” West 378.4 feet to a stake, 

thence South 72 12’ 00” West 332.4 feet to Monument No. 11—a Stone 6 inches 
thick, 14 inches wide and 18 inches high. On the top of it we cut a X; on the 
southeast side N. C.; on the southwest side 1915; on the northwest side TENN.; 
on the northeast side 1210+-69.0. 

This Stone stands 121,069 feet from Monument No. 1 and 61 feet from the 
northeast bank of Tellico River, thence crossing Tellico River South 50 44’ 30” 
West 138.0 feet to a stake, 
thence South 36 48’ 30” West 107.7 feet to a stake, 
thence South 43 47’ 30” West 81.9 feet to a stake, 
thence South 30 17’ 30” West 120.1 feet to a stake, 
thence South 35 52’ 30” West 202.1 feet to a stake, 
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thence South 48 47’ 00” West passing the 86 mile tree, an 18 inch holly marked 
86 M at 95 feet, 131.7 feet to a stake, 
thence South 35 26’ 00” West 396.4 feet to a stake, 
thence South 17 33’ 30” West 147.4 feet to a stake, 
thence South 34 03’ 30” East 439.7 feet to a stake, 
thence South 10 32’ 00” East 242.5 feet to a stake, 
thence South 46 26’ 00” West 415.3 feet to a stake, 
thence South 87 32’ 00” West 286.3 feet to a stake, 
*668 thence South 70 18’ 00” West 354.0 feet to a stake, 
thence South 35 37’ 30” West 431.3 feet to a stake, 
thence South 58 28’ 00” West 472.4 feet to a stake, 
thence South 5 00’ 30” West 293.4 feet to a stake, 
thence South 75 17’ 30” West 584.3 feet to a stake, 
thence South 24 37’ 30” West 357.1 feet to a stake, 
thence South 74 21' 30” West 309.8 feet to a stake, 
thence South 21 48’ 30” West 445.6 feet to a stake, 
thence South 39 11’ 00” West 460.3 feet to a stake, 
thence South 64 2’ 00” West 261.5 feet to the top of Jenks Knob at the point 
where the two lines of contention join.. Here we set up Monument No. 12—a 
Stone 4 inches thick, 8 inches wide and 18 inches high, on top of which we cut a 
X; on the southeast side N. C.; on the southwest side 1915; on the northwest side 
TENN., and on the northeast side 1277+-48.2. This stone stands 127,748.2 feet 
from Monument No. 1, and at the end of the contention in this cause. 


“Signed this the 20th day of October, 1915. 

“(Signed) D. B. Burns, 

“(Signed)) W. D)- HALE. 

“(Signed) JosEpH Hype Pratt, 
“Chairman.” 

On consideration whereof, 

It is now here ordered, adjudged, and decreed by this Court that the real, 
certain, and true boundary line between the States of North Carolina and between 
Tennessee said certain points is as delineated in the said report and on the map 
attached thereto and made a part hereof. 

It is further ordered, adjudged, and decreed that each party pay one-half of 
the costs in this case. 
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State of Virginia v. State of West Virginia. 


Supreme Court of the United States, 1916. 
[241 United States, 531.] 


A State should be given an opportunity to accept and abide by the decision of this court; 
and, in a case in which the legislature has not met in regular session since the ren- 
dition of the decision, motion for execution will be not granted, but denied without 
prejudice to renew after the next session of the legislature. 


THE facts are stated in the opinion. 


Mr. John Garland Pollard, Attorney General of the State of Virginia, for 
complainant. 


Mr. A, A. Lilly, Attorney General of the State of West Virginia, with whom 
Mr. John H. Holt was on the brief, for defendant. 


Mr. Cuter Justice Wuirte delivered the opinion of the court. 


In the original cause of Commonwealth of Virginia v. State of West Vir- 
ginia, on June 14, 1915, a decree was rendered in favor of Virginia and against 
West Virginia for the sum of $12,393,929.50 with interest thereon at the 
*532 rate * of five percentum from July Ist, 1915, until paid. 238 U. S. 202. 
Virginia now petitions for a writ of execution against West Virginia on 
the ground that such relief is necessary as the latter has taken no steps whatever 
to provide for the payment of the decree. West Virginia resists the granting of 
the execution on three grounds: (1) “Because the State of West Virginia, within 
herself, has no power to pay the judgment in question, except through the legis- 
lative department of her government, and she should be given an opportunity to 
accept and abide by the decision of this court, and, in the due and ordinary course, 
to make provision for its satisfaction, before any steps looking to her compulsion 
be taken; and to issue an execution at this time would deprive her of such oppor- 
tunity, because her Legislature has not met since the rendition of said judgment, . 
and will not again meet in regular session until the second Wednesday in January, 
1917, and the members of that body have not yet been chosen;”’ (2) because 
presumptively the State of West Virginia has no property subject to execution; 
and (3) because although the Constitution imposes upon this court the duty, 
and grants it full power, to consider controversies between States and therefore 
authority to render the decree in question, yet with the grant of jurisdiction 
there was conferred no authority whatever to enforce a money judgment against 
a State if in the exercise of jurisdiction such a judgment was entered. 
Without going further, we are of the opinion that the first ground furnishes 
adequate reason for not granting the motion at this time. 
The prayer for the issue of a writ of execution is therefore denied, without 
prejudice to the renewal of the same after the next session of the legislature 
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of the State of West Virginia has met and had a reasonable opportunity to pro- 
vide for the payment of the judgment. 
And it is so ordered.* 


State of Arkansas v. State of Tennessee. 
Supreme Court of the United States, 1918. 
[246 United States, 158.] 


When two States of the Union are separated by a navigable stream, their boundary being 
described as “a line drawn along the middle of the river,” or as “the middle of the main 
channel of the river,’ the boundary must be fixed (by the rule of the “thalweg”) at the 
middle of the main navigable channel, so that each State may enjoy an equal right of 
navigation. Jowa v. Illinois, 147 U.S. 1. 

Following this principle, the court holds that the true boundary line between the States of 
Arkansas and Tennessee is the middle of the main channel of navigation of the 
Mississippi, as it existed at the Treaty of Peace concluded between the United States 
and Great Britain in 1783, subject to such changes as have occurred since that time 
through natural and gradual processes. 

Certain decisions of the Arkansas and Tennessee courts and acts of the Tennessee legislature, 
referred to in the opinion, fall short of showing that the States, by practical location and 
long acquiescence, established the boundary, at the place in dispute, as a line equidistant 
from the well-defined permanent banks of the river. It is therefore unnecessary to de- 
cide whether the supposed agreement between them would be valid without consent of 
Congress, in view of the third clause of Art. I, § 10, of the Constitution. 

Where running streams are the boundaries between States, the same rule applies as between 

private proprietors, namely, that when the bed and channel are changed by the 

*159 natural and gradual processes * known as erosion and accretion, the boundary follows 

the varying course of the stream; while if the stream from any cause, natural or 
artificial, suddenly leaves its old bed and forms a new one, by the process known as an 
avulsion, the resulting change of channel works no change of boundary, which remains 
in the middle of the old channel, although no water may be flowing in it, and irrespec- 
tive of subsequent changes in the new channel. 

This rule applies to a navigable stream between States; the boundary is not changed by an 
avulsion but remains as it was before, the center line of the old main channel of 
navigation. 

The common-law doctrine permitting the private owner of land which has been submerged 
in the sea to regain it, upon identification after a subsequent reliction, is but an exception 
to the general rule giving to the sovereign land uncovered by sudden recession of the 
sea; it has no proper bearing upon the rule stated with reference to boundary streams; 
and affords no basis for restoring such a boundary, after an avulsion, to its pristine 
location and thus eliminating the shifting effects of erosions and accretions which oc- 
curred before the avulsion took place. 

After an avulsion, so long as the old channel remains a running stream, the boundary 
marked by it is still subject to be changed by erosion and accretion; but when the 
water becomes stagnant the effect of these processes is at an end; the boundary then 
becomes fixed at the middle of the channel, as above defined, and the gradual filling up 


1For a later phase of this case see Virginia v. West Virginia (246 U. S. 565), post, 
p. 1751.—Editor. 
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of the bed that ensues is not to be treated as an accretion to the shores but as an ulti- 
mate effect of the avulsion. 

How the land that emerges on either side of a navigable interstate boundary stream shall 
be disposed of as between public and private ownership is a matter to be determined 
according to the law of each State, under the familiar doctrine that it is for the State 
to establish for themselves such rules of property as they deem expedient with respect 
to the navigable waters within their borders and the riparian lands adjacent to them. 
But these dispositions are in each case limited by the interstate boundary, and cannot be 
permitted to press back the boundary line from where otherwise it should be located. 

Arkansas is not affected by judicial determinations involving the boundary in cases to 
which she was not a party. 

The court will appoint a commission to run, locate and designate the boundary line between 
the two States at the place in question, in accordance with the principles herein stated. 

The nature and extent of the erosions and accretions that occurred in the old channel 

*160 prior to the avulsion here involved, and the question * whether it is practicable now 

to locate accurately the line of the river as it then ran, will be referred to said com- 
mission, subject to a review of its decision by this court if need be. 


THis is an original suit in equity brought by the State of Arkansas against 
the State of Tennessee for the purpose of determining the location of the bound- 
ary line between those States along that portion of the bed of the Mississippi 
River that was left dry as the result of an avulsion which occurred March 7, 1876, 
when a new channel was formed known as the “Centennial Cut-off.” 

The cause, having been put at issue by the filing of answer and replication, 
was brought on to hearing upon stipulated facts, pursuant to an intimation made 
by this court in Cissna v. Tennessee, 242 U.S. 195, 198. 

The facts are as follows: By the Treaty of 1763 between England, France, 
and Spain, Art VII (3 Jenkinson’s Treaties, 177, 182), the boundary line be- 
tween the British and French possessions at this place was established as “a line 
drawn along the middle of the River Mississippi,’ with consequent recognition of 
the dominion of France over the Territory now comprising the State of Arkansas, 
and the dominion of Great Britain over that now comprising the State of Ten- 
nessee. By the Treaty of Peace concluded between the United States and Great 
Britain, September 3, 1783, 8 Stat. 80, the territory comprising Tennessee passed 
to the United States, its westerly boundary being described (Art. II), as “a line 
to be drawn along the middle of the said River Mississippi.” It formed a part 
of the State of North Carolina. In the year 1790 North Carolina ceded it to the | 
United States (Act of April 2, 1790, c. 6, 1 Stat. 106). In a report made in the 
following year by Thomas Jefferson, then Secretary of State, and submitted to 

Congress by President Washington, the bounds of the ceded territory were 
*161 described, the western boundary being “the middle of the * river Missis- 

sippi.” 1 American State Papers, Public Lands, p. 17. And by Act of 
June 1, 1796, c. 47, 1 Stat. 491, the whole of the territory thus ceded was made 
a State. By the Louisiana Purchase, under the Treaty of April 30, 1803, 8 Stat. 
200, the territory comprising Arkansas was acquired by the United States from 
France. It was admitted into the Union as a State by Act of June 15, 1836, 
c. 100, 5 Stat. 50, its easterly boundary being described as ‘“‘middle of the 
main channel of the said river.” 

According to the stipulated facts, the earliest evidence concerning the location 
of the river at the place in question relates to the year 1823, and is set 
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forth upon a map made recently by Major Humphreys, purporting to show the 
conditions as they existed at that time. The river flowed southward past Dean’s 
Island on the Arkansas side, made a bend to the westward at or about the southern- 
most part of this island, and then swept northerly and westerly around Island 
No. 37 (Tennessee), a lesser channel known as McKenzie Chute passing between 
that island and the main Tennessee shore; the main and lesser channels met at 
the southwestern extremity of Island No. 37, and the river flowed thence south- 
westerly past Point Able, Tennessee, opposite which it turned again easterly and 
then northerly, forming what is known as the Devil’s Elbow, and flowed thence 
easterly or northeasterly around Brandywine Point or Island (Arkansas), until 
it came within a distance of about two miles from the place where it started 
its northerly turn opposite Dean’s Island; and at this point it turned again to the 
southward. It is agreed that in 1823 the river ran substantially as indicated upon 
the Humphreys map, and that between that year and the year 1876 the width 
of the channel, by erosion and caving in of the Tennessee bank south, southwest, 

and west of Dean’s Island, along the mainland and Island No. 37, had in- 
*162 creased from its former width of about a * mile or less to a width of 1% 

or 1% miles, with consequent narrowing of the neck of land opposite 
Dean’s Island. It is a matter in controversy between the parties whether during 
the same period there were accretions to Dean’s Island and Plum Island, in the 
State of Arkansas, and to Island No. 37 and the shore below Point Able, on the 
Tennessee side. A steamboat reconnaissance of the river was made by Colonel 
Suter under the direction of the War Department in 1874, and a map of the 
place in question was prepared under his direction and is in evidence. There being 
no proof of material changes in the river between 1874 and 1876, this map, while 
not shown to be entirely accurate, is agreed to represent the general situation as 
it existed in the latter year. 

On March 7, 1876, the river suddenly and with great violence, within about 
thirty hours, made for itself a new channel directly across the neck opposite the 
apex of Dean’s Island, so that the old channel around the bend of the elbow (a 
distance of fifteen to twenty miles) was abandoned by the current, and although 
it remained for a few years covered with dead water it was no longer navigable 
except in times of high water for small boats, and this continued only for a short 
time, since the old bed immediately began to fill with sand, sediment, and alluvial 
deposits. In the course of time it became dry land suitable for cultivation and to 
a considerable extent covered with timber. The new channel is called, from 
the year in which it originated, the “Centennial Cut-off,’ and the land that it 
separated from the Tennessee mainland goes by the name of “Centennial Island.” 
_ The cut-off and the territory affected by it are the same that are mentioned 
and dealt with in the cases of Stockley v. Cissna, 119 Fed. Rep. 812; State v. 
Muncie Pulp Co., 119 Tennessee, 47, and Stockley v. Cissna, 119 Tennessee, 135 

the State of Tennessee, in her answer, pleads and relies upon the first and 
*163 second of these cases as judicial * determinations and evidence of the 

boundary line between the States at the place in question. Their materiality 
and effect are matters to be determined. 

Prior to 1876, notably around “Island 37” and “Devil’s Elbow,” the bank 
on one side of the river was high and subject to erosion, the effect of the water 
against it; while on the opposite side of the bank was a flat or sloping shore, so 
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that the width of the river was materially affected by the rise and fall of the 
water, being considerably wider at normal than at low-water stage. 

The following questions are submitted for the determination of this court: 

(1) Arkansas contends that the true boundary line between the States (aside 
trom the question of the avulsion of 1876) is the middle of the river at low water, 
that is, the middle of the channel of navigation; whereas Tennessee contends that 
the true boundary is a line equidistant from the well-defined banks at a normal 
stage of the river. 

(2) Arkansas contends that by the avulsion of 1876 the boundary line between 
the States was unaffected, and remained in the middle of the river bed which 
was by the avulsion abandoned, whether the first or the second definition of the 
middle of the river be adopted; whereas Tennessee contends that the line was 
affected by the avulsion to the extent indicated by the opinion of the Supreme 
Court of that State in State v. Muncie Pulp Co., 119 Tennessee, 47; that is, that 
the effect of the avulsion was to press back the line between the two States to the 
middle of the old channel as it ran previous to the erosions upon the Tennessee 
banks that occurred between 1823 and 1876. 

(3) Tennessee contends that, irrespective of the question of accretions and 
erosions, it is impossible now to locate accurately the line of the river as it ran 

in 1876 just prior to the avulsion, and that therefore the line of 1823 
*164 * must prevail as the boundary line between the States, where it has been 

or can be located accurately and definitely; whereas Arkansas insists that 
there is no real difficulty in locating the middle of the river of 1876. 

Upon the determination of these points, the court is to appoint a com- 
mission to run, locate, and designate the line. 


Mr. Caruthers Ewing, with whom Mr. John D. Arbuckle, Attorney General 
of the State of Arkansas, was on the briefs, for complainant: 

The terms “middle of Mississippi River,” “middle of the stream of the Mis- 
sissippi River,” “center of the middle thread of the main channel of the Missis- 
sippi River,” mean the same thing and designate the middle of the river at low 
water mark—the middle of the channel of navigation. Jowa v. Illinois, 147 U. S. 
1; Handley’s Lessee v. Anthony, 5 Wheat. 375; Lamb v. Rickets, 11 Ohio St. 311; 
Franzini v. Layland, 120 Wisconsin, 72, and many other cases in this and other 
courts. This court knows that the Mississippi River is sinuous, and that, on one 
side, in many places, will be found a sloping bank contiguous to which the water’ 
is very shallow, and on the opposite side a high bank with the water deep and 
navigable. If the contention of Tennessee be maintained, then at the point in 
controversy the navigable or steamboat channel of the river was wholly within the 
territorial limits of Tennessee or Arkansas dependent upon the nature of the bank 
at the particular point. This question is important because at low water stage the 
river would be about one-half mile wide and the line would therefore be about 
one-quarter of a mile from the high bank. At a normal stage of water the river 
at the locus in quo might be about a mile and a half wide. The line would there- 
fore be about three-fourths of a mile from the high or bluff bank. The difference 
amounts to a strip of land many miles in length and a quarter of a mile wide, 

i. @., about 4,000 acres. 
*165 *In deciding otherwise and repudiating the rule announced in Jowa 
v. Illinois, supra, the Tennessee court (State v. Muncie Pulp Co., 119 
Tennessee, 47) misconceived earlier decisions in this court and ignored later 
ones. 
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It is recognized by all authorities that boundary lines are unaffected by an 
avulsion. The river’s sudden abandonment of its bed left the line between the 
two States exactly as it existed at the time of this sudden and visible abandon- 
ment. Missouri v. Kansas, 213 U. S. 68; Missouri v. Nebraska, 196 U. S. 33; 
Philadelphia Co. v. Stimson, 223 U. S. 605, 624; Washington v. Oregon, 214 
U. S. 205; Whiteside v. Norton, 205 Fed. Rep. 5; and other cases. 

Before the avulsion, the boundary line between the States followed the grad- 
ual and imperceptible shiftings of the river. What each State lost or gained by 
gradual and imperceptible shiftings was a permanent loss or gain except and 
unless these changes were undone as they were made, to wit, gradually and im- 
perceptibly. Gradual and imperceptible changes in property rights and in bound- 
ary lines are unaffected by the fact that as the result of an avulsion land which 
had been lost by erosion is uncovered. The doctrine of reliction only applies 
when land is uncovered gradually and imperceptibly; it never applies when the 
recession of the waters from the land is sudden and visible. Jones v. Johnson, 
18 How. 150, 156; St. Louis v. Rutz, 138 U.S. 226; Sapp v. Frazier, 51 La. Ann. 
1718; Collins v. State, 3 Tex. App. 323; Bouvier v. Stricklett, 40 Nebraska, 793 ; 
Noyes v. Collins, 92 Iowa, 566; Wilson v. Watson, 141 Kentucky, 324; and many 
other authorities. The case of Mulry v. Norton, 100 N. Y. 424, is about the only 
support to be found for the proposition that the doctrine of reliction can be in- 
voked when the land is uncovered by an avulsion. The statement in the court’s 
opinion to this effect is mere dictum. See Matter of City of Buffalo, 206 N. Y. 

319. Land submerged by the sudden and violent action of the sea, as in 
*166 Mulry v. * Norton, is land that is lost by an avulsion and the owner still 

has title thereto. He simply cannot use the land because it is covered with 
water. Land thus covered by water belongs to the owner wholly on the principle 
that an avulsion does not affect property rights and titles. To hold that the doc- 
trine of reliction could be applied to land uncovered as the result of an avulsion 
would be to hold that boundary lines and property rights are affected by an avul- 
sion, whereas the law is well settled to the contrary. 


Mr. G. T. Fitzhugh, with whom Mr. Frank M. Thompson, Attorney General 
of the State of Tennessee, was on the brief, for defendant: 

The boundary between Arkansas and Tennessee is a line drawn along the 
middle of the Mississippi River at a point equidistant between its principal and 
well-defined banks, at a normal stage of water. It was so fixed by treaty and 
statute. [Citing the treaties and statutes considered in the early part of the state- 
ment, and Shannon’s Code of Tennessee, § 80; Code of 1858, § 69.] 

As long as water flows over the bed of a navigable stream, considerations of 
international policy may well support the rule that the boundary in such stream 
is along the “thalweg” or fairway, and this because the preservation of equality in 
the navigation of the river is of extreme importance to the nations bounded by 
such stream. The river is owned jointly by the two adjoining nations, and the 
purpose of the rule is to secure to both equal rights therein, the superlative one 
being the right of navigation; but when the water leaves its bed and establishes 
for itself a new channel, we respectfully urge that principles of equity, equality 
and right constrain the application of a new rule, which will give to each of the 

adjoining States an equal moiety in the land over which the water ran, and 
*167 which is, by the abandonment * of the stream, rendered fit for cultivation 
and use. Jowa v. Illinois, 147 U.S. 1; Louisiana v. Mississippi, 202 U. S. 
1, 49; Chitty’s Vattel, 4th Amer. ed., p. 156; 1 Moore International Law Digest, 
§ 156; 8 Ops. Atty. Gen. 177, 178; Almeda, Derecho Publico, Tom. 1, p. 199; 
Nebraska v. Iowa, 143 U. S. 359; Sandars’ Justinian, lst Amer. ed., pp. 168, 169; 
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Missouri v. Nebraska, 196 U. S. 23, 36; Buttenuth v. St. Louis Bridge Co., 123 
Illinois, 535; Nugent v. Mallory, 145 Kentucky, 824. 

It is next insisted by Tennessee that the line should run at a point equidistant 
between well-defined banks, at a normal stage of water, because this has been the 
long-established boundary, acquiesced in by both Arkansas and Tennessee and 
their predecessors in sovereignty for many years. Whatever may have been the 
proper construction of the Treaties of 1763 and 1783, it is clear that on the ad- 
mission of Tennessee into the Union the western boundary of the United States 
was construed to be the “middle of the channel or bed” of the Mississippi River. 
It was so fixed by the treaty between the United States and Spain in 1795. Con- 
gress had no power to include within the territory of Arkansas, through the 
enabling act admitting it to the Union, territory within the boundaries of Tennes- 
see, because Tennessee was the older State. Constitution, Art. [V, § 3; Louisiana 
v. Mississippi, 202 U. S. 40; Washington v. Oregon, 211 U.S. 127, 134. Arkan- 
sas has interpreted the line to be at a point equidistant from the well-defined and 
permanent banks of the Mississippi River. [Citing cases mentioned in the opin- 
ion and Hearne v. State. 181 S. W. Rep. 291.] Tennessee has recognized the 
same boundary, and acquiesced therein. Moss v. Gibbs, 10 Heisk. 283; Foppiano 
v. Snead, 113 Tennessee, 167; State v. Muncie Pulp Co., 119 Tennessee, 47, 73. 
Where a State has for many years exercised undisturbed jurisdiction over a par- 

ticular territory, a prescriptive right arises, which is equally binding under 
*168 * principles of justice on States as well as individuals. [Citing the cases 

on this subject mentioned in the opinion, and Missouri v. Kansas, 213 
UsS2 785808 

The line if fixed at the flum aque should be determined with reference to 
the normal stage of water. State v. Burton, 106 Louisiana, 732; Hopkins Acad- 
emy v. Dickson, 9 Cush. 544, 552; Warren v. Inhabitants of Thomaston, 75 Maine, 
329, 332; Cessill v. State, 40 Arkansas, 501; State v. Muncie Pulp Co., supra. 

The effect of avulsion is to leave the boundary in the abandoned bed of a 
stream, and it does not carry the boundary to the new channel. Missouri v. 
Nebraska, 196 U. S. 33; State v. Muncie Pulp Co., supra; Stockley v. Cissna, 
119 Tennessee, 135. 

The doctrine of submergence and reappearance of land applies where lands 
have been submerged and the bed becomes dry, and old boundaries can be located 
or distinguished. State v. Muncie Pulp Co., supra; Sir Matthew Hale’s De Jure 
Maris, reprinted in Hargrave’s Law Tracts, 36, 37, and notes to In re Jennings 
6 Cow. 518, 536, and Mather v. Chapman, 16 Am. Rep. 54; 7 Comyns’ Dig., tit. 
Prerogative, D. 61; 5 Bacon’s Abr., tit. Prerogative, p. 495; Mulry v. Novtow 
100 N. Y. 424; Morris v. Brook, repr. Am. Reps. 206; St. Louis v. Rutz, 138 U. Se 
226; Stockley v. Cissna, 119 Fed. Rep. 812; Stockley v. Cissna, 119 Tennessee 
135, 171; Hughes v. Heirs of Birney, 107 Louisiana, 664; Chicago v. Lord 169 
Illinois, 392; Widicombe v. Rosemiller, 118 Fed. Rep. 295; Randolph v. Hance 
277 Wilinois, 11. ‘ 

In boundary disputes between nations the same rules will be applied as apply 
between individuals. Trustees v. Hopkins, 8 Porter, 9; Nebraska v. Iowa. 143 
U. S. 359; 8 Ops. Atty. Gen. 175. ‘ 

Tennessee contends that after the old channel ran dry, the 

banks and the bed should be restored to their own, accoedinie to tO Em 
*169 boundaries fixed before * the river changed its course or moved laterally in 
its bed, such lands being still susceptible of definite location. 


Mr. Justice Pitney, after stating the case as above, delivered the opinion 
of the court. 
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Concerning the proper location of an interstate boundary line with reference 
to the shores and channel of a navigable river separating one State of the Union 
from another, much has been written. The subject was brought under a con- 
sideration of this court in Jowa v. Illinois, 147 U. S. 1. In that case, Illinois 
contended that the boundary followed the middle of the channel of commerce, 
that is, the channel commonly used by steamboats and other craft navigating 
the river ; while on the part of Iowa it was insisted that the line ran in the middle 
of the main body of the river, taking the middle line between its banks and 
shores, irrespective of where the channel of commerce might be, and that the 
measurements must be taken at ordinary stage of water. The contention of 
each State was supported by a decision of its court of last resort: Dunlieth & 
Dubuque Bridge Co. v. County of Dubuque, 55 Iowa, 558, 565; Buttenuth v. 
St. Louis Bridge Co., 123 Illinois, 535, 548. This court recognized these cases 
as presenting in the clearest terms the different views as to the line of juris- 
diction between neighboring States separated by a navigable stream, and there- 
upon proceeded to analyze their reasoning and doctrine. From a review of the 
authorities upon international law, it was declared that when a navigable river 
constituted the boundary between two independent States the interest of each 
State in the navigation, and the preservation by each of its equal right in such 
navigation, required that the middle of the channel should mark the boundary 

up to which each State on its side should exercise jurisdiction; that hence, 
*170 in international law, and by the usage of European * nations, the term 

“middle of the stream,” as applied to a navigable river, meant the middle 
of the channel of such stream, and that in this sense the terms were used in the 
treaty between Great Britain, France, and Spain, concluded at Paris in 1763, 
so that by the language “‘a line drawn along the middle of the River Mississippi,” 
as there used, the middle of the channel was indicated; that the thalweg, or 
middle of the navigable channel, is to be taken as the true boundary line between 
independent States for reasons growing out of the right of navigation, in the 
absence of a special convention between the States or long use equivalent thereto ; 
and that although the reason and necessity of the rule may not be as cogent in 
this country, where neighboring States are under the same general government, 
yet the same rule must be held to obtain unless changed by statute or usage of 
so great a length of time as to have acquired the force of law; and that the 
Illinois Enabling Act of April 18, 1818, § 2, c. 67, 3 Stat. 428, which made “the 
middle of the Mississippi river’ the western boundary of the State, the Mis- 
souri Enabling Act of March 6, 1820, § 2, c. 22, 3 Stat. 545, which adopted “the 
middle of the main channel of the Mississippi river” as the eastern boundary of 
that State, and the Wisconsin Enabling Act of August 6, 1846, c. 89, 9 Stat. 56, 
which referred to “the centre of the main channel of that river,’’ employed these 
varying phrases as signifying the same thing. Hence we reached the conclusion 
(p. 13) that as between the different views as to the line of jurisdiction between 
neighboring States, separated by a navigable stream, the controlling considera- 
tion “is that which preserves to each State equality in the right of navigation 
in the river.” It was accordingly adjudged and declared that the boundary line 
between the contesting States was “the middle of the main navigable channel 
of the Mississippi River”; and a final decree to that effect was afterwards 
made, 202 U. S. 59. 
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iA * The rule thus adopted, known as the rule of the “thalweg,” has 
been treated as set at rest by that decision. Louisiana v. Mississippi, 
202 U. S. 1, 49; Washington v. Oregon, 211 U.S. 127, 134; 214 U.S. 2054215. 

The argument submitted in behalf of the defendant State in the case at 
bar, including a reference to the notable recent decision of its Supreme Court 
in State v. Muncie Pulp Co. (1907), 119 Tennessee, 47, has failed to convince 
us that this rule ought now, after the lapse of twenty-five years, to be departed 
from. 

It is said that Arkansas has interpreted the line to be at a point equidistant 
from the well-defined and permanent banks of the river, that Tennessee has 
likewise recognized this boundary, and that by long acquiescence on the part of 
both States in this construction, and the exercise of jurisdiction by both in 
accordance therewith, the question should be treated as settled. The reference 
is to certain judicial decisions, and two acts of legislation. In Cessill v. State 
(1883), 40 Arkansas, 501, which was a prosecution for unlicensed sale of 
liquors upon a boat anchored off the Arkansas shore, it was held that the bound- 
ary line, as established by the original treaties and since observed in federal 
legislation, state constitutions, and judicial decisions was the “line along the 
river bed equidistant from the permanent and defined banks of the ascertained 
channel on either side.” This was followed in subsequent decisions by the same 
court. Wolfe v. State (1912), 104 Arkansas, 140, 143; Kinnanne v. State 
(1913), 106 Arkansas, 286, 290. The first pertinent decision by the Supreme 
Court of Tennessee is State v. Muncie Pulp Co. (1907), 119 Tennessee, 47, 
in which a similar conclusion was reached, partly upon the ground that it had 
been adopted by the courts of Arkansas. The legislative action referred to con- 
sists of two acts of the General Assembly of the State of Tennessee (Acts 1903, 

p. 1215, c. 420; Acts 1907, p. 1723, c. 516), each of which authorized 
*172 the * appointment of a commission to confer and act with a like com- 

mission representing the State of Arkansas to locate the line between the 
States in the old and abandoned channel at the place that we now have under con- 
sideration; and the Act of 1907 further provided that if Arkansas should fail 
to appoint a commission, the Attorney General of Tennessee should be authorized 
to institute a suit against that State in this court to establish and locate the 
boundary line. These acts, far from treating the boundary as a line settled and 
acquiesced in, treat it as a matter requiring to be definitely settled, with the 
cooperation of representatives of the sister State if practicable, otherwise by 
appropriate litigation. 

The Arkansas decisions had for their object the establishment of a proper 
rule for the administration of the criminal laws of the State, and were entirely 
independent of any action taken or proposed by the authorities of the State of 
Tennessee. They had no particular reference to that part of the river bed that 
was abandoned as the result of the avulsion of 1876; on the contrary, they dealt 
with parts of the river where the water still flowed in its ancient channel. The 
decision of the Supreme Court of Tennessee in State v. Muncie Pulp Co., 119 
Tennessee, 47, sustained the claim of the State to a part of the abandoned river 
bed which, by the rule of the thalweg, would be without that State. The com- 
bined effect of these decisions and of the legislation referred to, all of which 
were subsequent to the year 1876, falls far short of that long acquiescence in 
the practical location of a common boundary, and possession in accordance there- 
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with, which in some of tne cases has peen treated as an aid in setting the ques- 
tion at rest. Rhode Island v. Massachusetts, 4 How. 591, 638, 639; Indiana v. 
Kentucky, 136 U. S. 479, 510, 514, 518; Virginia v. Tennessee, 148 U. S. 503 
522; Louisiana v. Mississippi 202 U. S. 1, 53; Maryland v. West Virgima, 
Ol7eUse5e 1,41. 
*173 * Therefore we find it unnecessary to decide whether the supposed 
agreement between the States respecting the boundary would be valid 
without the consent of Congress, in view of the third clause of § 10 of Art. 1 of 
the Constitution of the United States. 

The next and perhaps the most important question is as to the effect of the 
sudden and violent change in the channel of the river that occurred in the year 
1876, and which both parties properly treat as a true and typical avulsion. It is 
settled beyond the possibility of dispute that where running streams are the 
boundaries between States, the same rule applies as between private proprietors, 
namely, that when the bed and channel are changed by the natural and gradual 
processes known as erosion and accretion, the boundary follows the varying 
course of the stream; while if the stream from any cause, natural or artificial, 
suddenly leaves its old bed and forms a new one, by the process known as an 
avulsion, the resulting change of channel works no change of boundary, which 
remains in the middle of the old channel, although no water may be flowing in 
it, and irrespective of subsequent changes in the new channel. New Orleans v. 
United States, 10 Pet. 662, 717; Jefferis v. East Omaha Land Co., 134 U. S. 178, 
189; Nebraska v. Iowa, 143 U. S. 359, 361, 367, 370; Missouri v. Nebraska, 
196 U. S. 23, 34-36. 

There is controversy with respect to the application to the foregoing rule 
to the particular circumstances of this case. It is insisted in behalf of the State 
of Tennessee that since the rule of the thalweg derives its origin from the equal 
rights of the respective States in the navigation of the river, the reason for the 
rule and therefore the rule itself ceases when navigation has been rendered 
impossible by the abandonment of a portion of the river bed as the result of an 
avulsion. In support of this contention we are referred to some expressions of 

Vattel, Almeda, Moore, and other writers; but we deem them inconclusive, 
*174. *and are of the opinion, on the contrary, that the contention runs 

counter to the settled rule and is inconsistent with the declarations of this 
court, in Nebraska v. Iowa, 143 U. S. 359, 367, that ‘avulsion would establish a 
fixed boundary, to wit: the centre of the abandoned channel,” or, as it is ex- 
pressed on page 370, “the boundary was not changed, and it remained as it was 
prior to the avulsion, the centre line of the old channel,” and in Missouri v. 
Nebraska, 196 U. S. 23, 36, that the boundary line “must be taken to be the 
middle of the channel of the river as it was prior to such avulsion.” 

It is contended, further, that since the avulsion of 1876 caused the old river 
bed to dry up, what is called “the doctrine of the submergence and reappear- 
ance of land” must be applied, so as to establish the ancient boundary as it 
existed at the time of the earliest record, in this case the year 1823, with the 
effect of eliminating any shifting of the river bed that resulted froin the erosions 
and accretions of the half century preceding the avulsion. 

This contention is rested chiefly upon a quotation from Sir Matthew Hale, 
De Jure Maris, c. 4: “If a subject hath land adjoining the sea, and the violence 
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of the sea swallow it up, but so that yet there be reasonable marks to continue 
the notice of it; or though the marks be defaced; yet if by situation and extent 
of quantity, and bounding upon the firm land, the same can be known, though 
the sea leave this land again, or it be by art or industry regained, the subject 
doth not lose his propriety; and accordingly it was held by Cooke and Foster, 
M. 7 Jac. C. B., though the inundation continue forty years.” (1 Hargraves’ 
Law Tracts, 15; Note to Ex parte Jennings, 6 Cow. 542.) To the same effect, 
2 Roll, Abr. 468 4, 48907 ‘Comyns Dig. petite Prerogauve” Diy Ol noz, 
5. Bacon’s Abr. tit. Prerogative, Bi 1; A reference’ tothe” context 
shows that the portion quoted is a statement of one of several 
*175 exceptions to the general rule that any increase * of land per relictionem, 
or sudden recession of the sea, belonged of common right to the King as 
a part of his prerogative. It amounts to no more than saying that where the 
reliction did but restore that which before had been private property and had 
been lost through the violence of the sea, the private right should be restored if 
the land is capable of identification. Such a case was Mulry v. Norton, 100 N. Y. 
424, the true scope of which decision was pointed out in In re City of Buffalo, 
206 N. Y. 319, 326, 327. But this doctrine has no proper bearing upon the rule 
we have stated with reference to boundary streams. Certainly it cannot be 
regarded as having the effect of carving out an exception to the rule that where 
the course of the stream changes through the operation of the natural and 
gradual processes of erosion and accretion, the boundary follows the stream; 
while if the stream leaves its former bed and establishes a new one as the result 
of an avulsion, the boundary remains in the middle of the former channel. An 
avulsion has this effect, whether it results in the drying up of the old channel 
or not. So long as that channel remains a running stream, the boundary marked 
by it is still subject to be changed by erosion and accretion; but when the water 
becomes stagnant, the effect of these processes is at an end; the boundary then 
becomes fixed in the middle of the channel as we have defined it, and the gradual 
filling up of the bed that ensues is not to be treated as an accretion to the shores 
but as an ultimate effect of the avulsion. The emergence of the land, however, 
may or may not follow, and it ought not in reason to have any controlling effect 
upon the location of the boundary line in the old channel. To give to it such 
an effect is, we think, to misapply the rule quoted from Sir Matthew Hale. 
How the land that emerges on either side of an interstate boundary stream 
shall be disposed of as between public and private ownership is a matter 
*176 to be determined * according to the law of each State, under the familiar 
doctrine that it is for the States to establish for themselves such rules of 
property as they deem expedient with respect to the navigable waters within their 
borders and the riparian lands adjacent to them. Pollard’s Lessee v. Hagan, 
3 How, 212, 230; Barney v. Keokuk, 94 U.S. 324, 338; Hardin v. Jordan, 140 
UnNS8371553825 Shively v. Bowlby: 152 U.So1, 40) 58 * Si. Anthony Falls Water 
Power Co. v. Water Commissioners, 168 U. S. 349, 358; Scott v. Lattig, 227 
U.S. 229, 242, Thus, Arkansas may limit riparian ownership by the ordinary 
high-water mark; (Railway v. Ramsey, 53 Arkansas, 314, 323; Wallace v. 
Driver, 61 Arkansas, 429, 435, 436;) and Tennessee, while extending riparian 
ownership upon navigable streams to ordinary low-water mark, and reserving 
as public the lands constituting the bed below that mark (Elder v. Burrus, 25 
Tennessee [6 Humph.], 358, 368; Martin v. Nance, 40 Tennessee [3 Head], 
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649, 650; Goodwin v.. Thompson, 83 Tennessee [15 Lea], 209), may, in the 
case of an avulsion followed by a drying up of the old channel of the river, 
recognize the right of former riparian owners to be restored to that which they 
have lost through gradual erosions in times preceding the avulsion, as she has 
done in State v. Muncie Pulp Co., 119 Tennessee, 47. But these dispositions 
are in each case limited by the interstate boundary, and cannot be permitted to 
press back the boundary line from where otherwise it should be located. 

It is hardly necessary to say that State v. Muncie Pulp Co., supra, and 
Stockley v. Cissna, 119 Fed. Rep. 812, relied upon in defendant’s answer as 
judicial determinations of the boundary line, can have no such effect against 
the State of Arkansas, which was a stranger to the record in both cases. 

Upon the whole case we conclude that the questions submitted for our 

determination are to be answered as follows: 
177, * (1) The true boundary line between the States, aside from the 
question of the avulsion of 1876, is the middle of the main channel of 
navigation as it existed at the Treaty of Peace concluded between the United 
States and Great Britain in 1783, subject to such changes as have occurred since 
that time through natural and gradual processes. 

(2) By the avulsion of 1876 the boundary line between the States was 
unaffected, and remained in the middle of the former main channel of naviga- 
tion, as above defined. 

(3) The boundary line should now be located according to the middle of 
that channel as it was at the time the current ceased to flow therein as a result 
of the avulsion of 1876. 

(4) A commission consisting of three competent persons, to be named by 
the court upon the suggestion of counsel, will be appointed to run, locate, and 
designate the boundary line between the States at the place in question in 
accordance with the above principles. 

(5) The nature and extent of the erosions and accretions that occurred 
in the old channel prior to its abandonment by the current as a result of the 
avulsion of 1876, and the question whether it is practicable now to locate accu- 
rately the line of the river as it then ran, will be referred to said commission, 
subject to a review of its decision by this court if need be. 

The parties may submit the form of an interlocutory decree to carry into 
effect the above conclusion.1 


State of Virginia v. State of West Virginia, et al. 


Supreme Court of the United States, 1918. 
[246 United States, 565.] 


A suggestion now made for the first time by West Virginia, viz., that that State has an 
interest in an alleged right of Virginia against the United States respecting lands of the 
Northwest Territory, presents no ground for not enforcing the judgment heretofore 
rendered. 

The judgment heretofore rendered can not now be attacked upon the ground that in 


1 For a later phase of this case see Arkansas v. Tennessee (247 U. S. 461), post, p. 
1774.—Editor. 
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original cases in this court one State can not recover from another in a mere action 
of debt. 

The suit, however, was more than a mere action to collect a debt. 

The principle which forbids the production of state governmental inequality by affixing 
conditions to a State’s admission is irrelevant to the question of power to enforce the 
contract in this case. 

The original jurisdiction conferred upon this court by the Constitution over controversies 
between States includes the power to enforce its judgment by appropriate remedial 
processes, operating where necessary upon the governmental powers and agencies of 
a State. 

The authority to enforce its judgments is of the essence of judicial power. That this ele- 
mentary principle applies to the original jurisdiction in controversies between States has 
been universally recognized as beyond dispute, as is manifested by the numerous cases 
of the kind which have been decided, in not one of which hitherto, since the foundation 
of the Government, has a State done otherwise than voluntarily respect and accede to 
the judgment. 

The provision granting this jurisdiction examined as to its origin and purpose, together 
with the closely related provisions prohibiting interstate agreements without the consent 
of Congress and depriving the States of army and war-making powers and vesting them 
in Congress, the result being to show the clear intention of the Constitution, conceived 
out of regard for the rights of all the States and for the preservation of the Constitu- 
tion itself, to forestall for the future the dangers of state controversies by uniting with 
the power to decide them the power to enforce the decisions against the state govern- 

ments. 

*566 To this power the reserved powers of the States necessarily are subordinate. — 

The powers to decide and enforce, comprehensively considered, are sustained by 
every authority of the Federal Government, judicial, legislative and executive, which 
may be appropriately exercised. 

The vesting in Congress of complete power to control agreements between States clearly 
rested upon the conception that Congress, as the repository not only of legislative power 
but of primary authority to maintain armies and declare war, speaking for all the States 
and for their protection, was concerned with such agreements and therefore was vir- 
tually endowed with the ultimate power of final agreement which was withdrawn from 
the States. 

It follows, by necessary implication, that the power of Congress to grant or withhold assent 
to such contracts carries with it the duty and power to see to their enforcement when 
made operative by its sanction. 

This power is plenary, limited only by the general rule that acts done for the exertion of a 
power must be relevant and appropriate to the power exerted. 

As a national power it is dominant and not circumscribed by the powers reserved to the 
States. 

The power of Congress to legislate for the enforcement of a contract between two States 
under the circumstances here presented is not incompatible with the grant of original 
jurisdiction to this court to entertain a suit on the same subject. 

The power of Congress also extends to the creation of new judicial remedies to meet the 
exigency occasioned by the judicial duty of enforcing a judgment against a State under 
the circumstances here presented. 

Out of consideration for the character of the parties, and in the belief that the respondent 
State will now discharge its plain duty without compulsion, and because the case is such 
that full opportunity should be afforded to Congress to exercise its undoubted power 
to legislate, the court abstains from determining what judicial remedies are available 
under existing legislation and postpones the case, for future argument upon the follow- 
ing questions: (1) Whether mandamus compelling the legislature of West Virginia’ to 
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levy a tax to pay the judgment is an appropriate remedy. (2) Whether the power 
and duty exist to direct the levy of a tax adequate to pay the judgment and provide 
for its enforcement irrespective of state agencies. (3) Whether, if necessary, the 

*567 judgment may be executed through some * other equitable remedy, dealing with such 

funds or taxable property of West Virginia, or rights of that State, as may be 
available. 

Right is reserved in the meantime to appoint a master to examine and report concerning 
the amount and method to taxation, whether by the state legislature or through direct 
action, essential to satisfy the judgment, as well as concerning the means otherwise 
existing in West Virginia which, by the exercise of equitable power, may be made 
available to that end. 


On January 29, 1917, Virginia submitted her motion for leave to file a 
petition for a writ of mandamus, and for an order directed to the State of West 
Virginia and the members of her legislature requiring them to show cause why 
the writ should not issue, commanding the levy of a tax to satisfy the judgment 
heretofore recovered by Virginia. The motion was granted February 5, 1917, 
and the rule issued returnable March 6th following. The present decision arose 
upon the respondents’ motion *n discharge the rule, submitted on the latter 
date.* 


1The Reporter has decided to reproduce the petition and motion, believing that they 
will add to the future, if not to the immediate, value of the report. He regrets that, in doing 
this, the attached exhibits and the names of numerous respondents have been perforce 
omitted, for lack of space. The captions have been left off also. The petition is as follows: 


TO THE CHIEF JUSTICE AND THE ASSOCIATE JUSTICES OF THE SUPREME 
COUT OL EES INTE DSS Te Agnes 


The Petition of the Commonwealth of Virginia by John Garland Pollard, her Attorney 
General, shows to the Court that: 
ile 


The Commonwealth of Virginia filed a Bill in this Court on leave on February 26, 1906, 
against the State of West Virginia praying that the State of West Virginia’s proportion of 
the public debt of Virginia, as it stood prior to 1861, be ascertained and satisfied. 


1M 
On June 14, 1915, this Court entered its decree and judgment in the suit as follows: 


“SUPREME COURT OF THE UNITED STATES. 
Original No. 2. October Term, 1914. 
CoMMONWEALTH OF VIRGINIA, Complainant, 
vs. 
Strate or West Vireinia, Defendant. 

“This cause came to be heard on pleadings and proofs, the reports of the Special 
Master and the exceptions of the parties thereto, and was argued by counsel. 

“On consideration whereof, the Court finds that the defendant’s share of the debt 
of the complainant is as follows: 

“Principal, after allowing credits as stated, $4,215,622.28; interest from January 1, 
1861, to July 1, 1891, at four per cent per annum, $5,143,059.18; interest from July 1, 
1891, to July 1, 1915, at three per cent per annum, $3,035,248.04, making a total of in- 
terest of $8,187,307.22, which, added to the principal sum, makes a total of $12,393,929.50. 

“It is therefore now here ordered, adjudged and decreed by this Court that the 
complainant, Commonwealth of Virginia, recover of and from the defendant, State of 
West Virginia, the sum of $12,393,929.50, with interest thereon from July 1, 1915, until 
paid, at the rate of five per cent per annum. 

“It is further ordered, adjudged and decreed that each party pay one-half of the 
costs. 

“June 14, 1915.” 
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*568 * Mr. John Garland Pollard, Attorney General of the State of Vir- 
ginia, Mr. Wm. A. Anderson, Mr. Randolph Harrison, Mr. John G. 
Johnson and Mr. Sanford Robinson, for petitioner : 
In view of the answer of West Virginia, which stated that it had no 
*569 property subject to execution, and of its claim * that this court cannot 
bring about a payment of its decree by the issuance of writ of mandamus 
or of any other process, the present record presents this question: “If, as the 
result of a controversy between two States, a decree is entered by this court 
*570 against one, in favor of the other, * is the court unable, despite the pecu- 
niary ability of the debtor, to compel payment?” 
Past records disclose cases in which municipal bodies have repudiated their 
sealed obligations ; but the State of West Virginia presents, perhaps, the first 
+571 instance in * which one of the great Commonwealths of the Union has 
repudiated the duty imposed upon it to satisfy a debt decreed to be paid 
by it. 
S572 4 * We will not dignify the suggestion of a defense because of an 
alleged conditional deed delivered in 1783, with notice, for the obvious 
reason that not only is the claim upon its own face unworthy of notice, but 


Tule 


The said judgment and decree has ever since remained and is now unpaid. The State 
of West Virginia has failed to pay the Commonwealth of Virginia the same, or any part 
thereof, although payment has been respectfully requested by the Commonwealth of Vir- 
ginia, of the State of West Virginia. 


IV. 


The correspondence showing the request of the Commonwealth of Virginia to the 
State of West Virginia for the payment of said decree and judgment, and the correspondence 
relating to a proposed joint conference of the Debt Commissions of the two States, as. 
suggested by the West Virginia Commission, are hereto attached and made a part of this 
petition. 

From said correspondence it will appear: 

That on October 19, 1915, the Chairman of the Virginia Debt Commission, in pursuance 
of authority from that body, addressed a letter to the Governor of West Virginia, re- 
questing that provision be made for the payment of said decree and judgment. 

That on October 28, 1915, the Governor of West Virginia replied that he had con- 
vened the West Virginia Debt Commission, and in conjunction with them had reached the 
conclusion that it would be to the advantage of both States to have a joint conference of 
the Commissions of the two States at the earliest date possible. 

ae as ee ate Chairman of the Virginia Debt Commission, in pur- 
suance of authority from that body, replied, suggesting that the proposed join 
be held on November 23, 1915. ate he sites is 

That on November 12, 1915, the Governor of West Virginia replied by telegram that 
he would communicate with the members of the West Virginia Commission and would later 
reply further, which later reply was duly received November 19th, and was to the effect 
that the West Virginia Commission would probably not be able to have the joint conference 
or meeting, before some time early in December, of which he would advise the Virginia 
Commission later. 

That on December 6, 1915, no further advice having been received from the Governor 
of West Virginia, the Chairman of the Virginia Debt Commission addressed another letter to: 
the Governor of West Virginia, expressing the hope that the Virginia Commission might 
receive a reply at an early date. 


To this letter, addressed on December 6, 1915, to the Governor of West Virginia, no 
reply has been received. : ‘ 
V. 


On June 5, 1916, the Commonwealth of Virginia moved the Court to issue its writ of 
execution directed to the Marshal of this Court against the State of West Virginia, directing 
the Marshal of this Court to levy upon the property of the State of West Virginia ‘subject to 
such levy, for the satisfaction of the decree and judgment in the suit of the Commonwealth of 
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*573 because one State cannot liquidate an indebtedness owing by it to * another 
State, by setting up a claim that there is an indebtedness owing to it by 
the United States. Presumably, a claim against a party, thought unworthy of 
notice, between 1783 and 1910, would not go far in 1917 towards liquidating an 
indebtedness owing by a second party to a third. 
*574 The claim, of inability on the part of this court to * enforce its decree, 
is one of far-reaching importance. If it be sustained, its decrees will be 
little better than waste paper. 
Our contention is, that though a decree may fail of liquidation because 
*575 of the debtor’s lack of funds, it can * never thus fail where the debtor is 
abundantly able to pay and where a body in the State has power to appro- 
priate the State’s funds to that purpose. 
Upon each of the three great departments of the National Government are im- 
posed duties, and each, either expressly or impliedly, is vested with powers 
to perform them. The makers of the Constitution, where they imposed 
*576 *a duty, granted the power to perform it. Owing to the commercial, and 
other, relations, between the States, it was extremely probable that transac- 
tions would arise which would result in indebtedness by one to another. It 
*577 was therefore, in view of the abandonment of absolute * independence, 
imperatively necessary that some method should be devised by which the 


Virginia against the State of West Virginia herein above mentioned, and that the Com- 
monwealth of Virginia be granted such other and further relief in the premises as was just 
and meet. This Court denied the motion for the reason stated in the opinion of the Court. 


[241 U. S. 202.] 
VI. 


The answer and return of the State of West Virginia to the petition and motion of 
the Commonwealth of Virginia for a writ of execution asserted that the writ of execution 
prayed for by the Commonwealth of Virginia should not be issued for the following, among 
other, reasons, and upon the following, among other, grounds: 

“Because not only presumptively, but in fact, the State of West Virginia did not, be- 
fore or at the time of the rendition of the judgment herein, own, and has not since owned, 
and does not now own, any property, real or personal, except such property as was, and is 
devoted exclusively to public use, and none of the property so devoted may be levied upon 
or sold under execution.” 

VII. 


On November 14, 1916, the Virginia Debt Commission learning that the Governor of 
West Virginia was about to convene the Legislature of West Virginia in extra session, 
through its Chairman telegraphed the Governor of West Virginia requesting him to 
include in the call to be issued for that purpose, as one of the matters to be considered, the 
settlement of the decree of this Court rendered in favor of Virginia in the suit of the State 
of Virginia against West Virginia, to which the Governor of West Virginia replied by 
telegraph, on November 15, 1916, giving as his reasons for not embodying the matter of 
the debt settlement in his call, that the time the Legislature would be in session was too 
short for a proper consideration of the matter, and, in addition, that on the second 
‘ Wednesday of January, 1917, the Legislature would convene in regular session composed, 
with the exception of hold-over Senators, of newly-elected members to whom, as the 
Governor thought, the question should be submitted, copies of which telegrams are hereto 
annexed and made a part of this petition. Thereafter, on or about November, 1916, the 
Governor of West Virginia issued a call convening the Legislature of West Virginia’ in 
extra session, and did not include in said call as one of the matters to be considered, the 
settlement of the decree of this Court in favor of Virginia in the suit of Virginia against 
West Virginia. Thereafter, in November, 1916, the Legislature of the State of West 
Virginia met in extra session and remained in session until December 1, 1916, without 
giving any consideration in any respect to the settlement of said decree of this Court. 


VIII. 


On December 29, 1916, the Chairman of the Virginia Debt Commission, in pursuance 
of authority from that body, addressed a letter to the Governor of West Virginia requesting 
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existence of indebtedness could be determined, and its collection enforced. There 
was but one department by which this result could be attained, 7. e., the judicial 
department. 
¥5/8 By Art. III of the Constitution it was required that * there should be 
one Supreme Court, though it was permitted to Congress, from time to 
time, to ordain and establish inferior courts.. It was provided that the judicial 
power should extend to many enumerated cases and: “2. To controversies 
*579 between two or more States.” If the contention * of West Virginia be 
sustained, this clause created not “judicial power,’ but “judicial impo- 
tence.” The power conferred over controversies between two or more States 
was conferred in precisely the sarne way that power was conferred over 
*580 controversies “between citizens of * different States” or “between a State 
and citizens of another State.” 

We are, therefore, in the present controversy, presented with a case in which 
the court proceeded because judicial power so to do had been expressly vested in 
it by the Constitution of the United States. It was necessary for it to enter its 
decree in favor of the plaintiff or of the defendant. The decree which was 
entered was in the performance by this court of a duty imposed upon it. 

Can it possibly be that nothing more was intended by the Constitution than 
that this court should go through the useless, and meaningless, work of merely 


him by a special message to urge upon the Legislature, soon to assemble, the prompt 
enactment of such legislation as may be requisite to provide the proper means for the 
liquidation of the decree entered against the State of West Virginia in favor of the Com- 
monwealth of Virginia, and on said December 29, 1916, the Chairman of the Virginia Debt 
Commission, in pursuance of authority from that body, also addressed a letter to the 
President of the Senate and the Speaker of the House of Delegates of the State of West 
Virginia, requesting that the Legislature of the State of West Virginia at its coming session 
take such steps and make such enactments as may be necessary to insure the prompt payment 
of the aforesaid indebtedness, to which letters the Governor of the State of West Virginia 
replied by a communication dated January 9, 1917, and the President of the Senate replied 
by communication dated January 11, 1917, respectively, copies of which letters are hereto 
annexed and made a part of this petition. No reply has as yet been received from the 
Speaker of the House of Delegates. 


IX. 


The West Virginia Legislature convened on January 10, 1917, and since that date has 
been in session at the Capitol in Charleston, West Virginia. 

The Legislature of the State of West Virginia consists of the Senate and the House 
of Delegates. 

The members of the Senate of the State of West Virginia are Honorables [here follow 
their names]. 

The members of the House of Delegates of the State of West Virginia are [here follow 
wae cee ble Wells Goodyk 

The Honorable ells Goodykoontz is the President of the Senate, and 
Joseph S. Thurmond is the Speaker of the House of Delegates of the Sate cannes 
Virginia. 

»G 


It was the absolute ministerial duty of the Legislature of the State of West Virginia 
and of the aforesaid Senators and Members of the House of Delegates thereof, to take 
the necessary steps and make the necessary enactments to provide for the payment of the 
said judgment of $12,393,929.50, with interest and costs as provided in said judgment upon 
the convening of said Legislature on January 10, 1917, but, although respectfully requested 
to do so by your petitioner, the Legislature and the members thereof have taken no step 
and have made no enactment to provide for, or insure payment of the aforesaid indebted- 
ness. Nor have any steps been taken by the Legislature, or the Senate, or the House of 
Delegates to give any indication or hope that the Legislature will, or intends to make préz 
vision for the payment of said indebtedness. On the contrary the Governor of West Virginia 
in a special message on the “Virginia Debt,” submitted to the Legislature of that State 
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making a suggestion to the State of West Virginia that it owed to the State of 
Virginia a designated amount of money, which it would be right for it to consent 
to pay? Would such a proceeding, thus ending in naught, have been in exercise 
of “judicial power”? 

When jurisdiction was given to this court, in controversies between citizens 
of different States, and in cases of admiralty. and in controversies to which the 
United States should be a party, it was not deemed necessary to prescribe the 
process of execution or command which would compel performance of its de- 
crees. With the grant of the power went, by necessary implication, the ability 
to exercise it in usual methods. It may well be that this court has no power, 
itself, to levy a tax. This power rests in the legislatures of the different States. 
‘There are several cases in which this court has said that of itself, and by itself, 
it has no such power of tax assessment. What it does possess, however, is the 
power to coerce the performance by the legislature of a duty necessary to be 
performed, in order to effectuate its decrees. 

Rees v. Watertown, 19 Wall. 107, and Meriwether v. Garrett, 102 U. S. 472, 

relate to the judicial inability to levy taxes directly, not questioning the 
*581 power to compel their levy in proper cases by those who are authorized * to 

do so. Cf. Supervisors v. United States, 4 Wall. 435; Heine v. Levee Com- 
missioners, 19 Wall. 655. 


on January 18, 1917, a copy of which is attached hereto, recommended that the Legislature 
“present to the Court a petition for a re-hearing of the matter of the interest upon 
the debt ;” 
and further recommended that 
“Provision should be made also by the Legislature for having presented to the 
Supreme Court of the United States the contentions of West Virginia as to why Vir- 
ginia should be restrained from pressing her claim against West Virginia further, until 
the State of Virginia sues in the Court of Claims, as I am informed she can, for the 
purpose of recovering her claim growing out of the cession of the Northwest Territory, 
and thereby reducing the joint assets of the two States to a common fund, which will 
place the States in a position to receive their proportionate credits and to end further 
litigation.” 
And concluded with the expression of the hope 
“that some suggestion will be forthcoming that will result in the protection of the 
interests of our State in this litigation, and bringing about the consideration of further 
equities which West Virginia is entitled to receive, and after the proper equities have 
been conceded to the State, the prompt liquidation of the residue, if any there be.” 


XI. 


Under the Constitution of the State of West Virginia the session of the Legislature 
now convened will be adjourned on or before the 24th day of February, 1917, unless, by the 
concurrence of two-thirds of the members elected to each house, its session shall be further 
continued beyond said date; and the Legislature must assemble biennially and can not 
assemble oftener unless convened by the Governor. 

In consequence of the time which has already elapsed without any effort being made 
by said Legislature to perform its duty in the matter of making provision for the payment 
of the said decree and judgment, there will be insufficient time therefor unless the Legis- 
lature promptly, and without further delay performs its said duty. 

Your petitioner avers that it is not the intention of the authorities of West Virginia 
to take any steps by legislation, or otherwise, to make provision for the payment of the 
said judgment and decree, but that it is the intention to delay making provision for such 
payment under the pretexts set forth in the letter from the Governor of West Virginia dated 
January 9, 1917, and in the special message submitted to the Legislature of that State on 
January 18, 1917, copies of which are hereto attached, until it will be too late for the 
Legislature of West Virginia now assembled to take any action in the premises. 

It is further averred that your petitioner is without remedy in the premises unless this 
Court shall command the Senators and Members of the House of Delegates of the State 
of West Virginia to assess and levy a tax upon the property in the State of West Virginia 
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In Louisiana v. Jumel, 107 U. S. 711, the bondholders’ right was denied 
because of their inability to sue the State. The court however said: “When a 
State submits itself, without reservation, to the jurisdiction of a court in a par- 
ticular case, that jurisdiction may be used to give full effect to what the State has 
by its act of submission allowed to be done; and if the law permits coercion of 
the public officers to enforce any judgment that may be rendered, then such coer- 
cion may be employed for that purpose.” 

There is no magic in the word “sovereignty,” where a State had been sub- 
jected to a decree by this court to pay an indebtedness. The power of this court 
in all cases in which it has jurisdiction over a State, is necessarily supreme. 
There is no practical difference in the degree of power to be exercised in order- 
ing municipal officers to levy a tax to pay a judgment against the municipality, 
and in requiring a state legislature to make such a levy in a case like this. The 
remedy which is asked for in this case is one which is always pursued in the 
case of a governmental body, municipal or otherwise, which is indebted and which 
fails to pay or is unable to pay under execution. 

In the present case. West Virginia has no funds which can be seized. All 
its property is in public use. It is, however, a very prosperous Commonwealth, 
abundantly able, by taxation, to liquidate all its indebtedness. 

Its legislature is vested with an unrestricted power to levy taxes to meet its 


liabilities. 


to provide for the payment of said judgment and decree according to the terms thereof, as 
they are in duty bound to do. 

WHEREFORE, your petitioner, Commonwealth of Virginia, prays that a rule be 
made and issued from this Court, directed to the said Honorable Wells Goodykoontz, 
President cf the Senate, Honorables . . . Senators of the State of West Virginia; 
Honorable Joseph S. Thurmond, Speaker of the House of Delegates, Honorables 
Members of the House of Delegates of the State of West Virginia, to show cause why 
a writ of mandamus should not issue commanding the said Honorable Wells Goody- 
koontz, President of the Senate, Honorables . . . Senators of the State of West Vir- 
ginia; Honorable Joseph S. Thurmond, Speaker of the House of Delegates, Honorables 
. . . Members of the House of Delegates of the State of West Virginia, forthwith 
and at the present session of the Legislature to assess and levy a tax upon the property 
within the State of West Virginia sufficient to provide for the payment of said judg- 
ment of $12,393,939.50, with interest thereon from July 1, 1915, until paid, at the rate 
of five per cent per annum, and costs, according to the terms of said judgment, unless the 
Eegislature shall forthwith and at its present session make provision for the payment of 
said judgment by a duly authorized issue of bonds, the proceeds of which shall be sufficient 
to pay said judgment in full in cash, and for such other and further relief in the premises 
as shall seem just and meet; and your petitioner will ever pray, etc. 

COMMONWEALTH OF VIRGINIA, 
By JoHn Gartanp Potraro, 
Attorney General of Virginia. 


The motion is as follows: 

And now come the respondents, the State of West Virginia and Wells Goodykoontz, 
President of the West Virginia Senate, et al., being all the members of said Senate. and 
Joseph S. Thurmond, Speaker of the House of Delegates of the State of West Virginia 
et al. being all the members of said House of Delegates. and move to quash the ule 
awarded against them at the prayer of the Commonwealth of Virginia upon the 5th day of 
February, 1917, ordering them to show cause before this Court on the 6th day of March 
1917, why a writ of mandamus should not issue against them as prayed, and assign ae 
grounds of said motion the following: 

1. A writ of mandamus from the Supreme Court of the Nation coercing the legislative 
department of a State, and compelling it to enact a revenue law, or to lay a tax for State 
purposes, would infringe upon the constitutional rights of the States expressly reserved 
unto them by the Tenth Amendment to the Federal Constitution. i 

2. The constitutional grant of jurisdiction to hear and determine controversies between 
States does not include, as an incident to such jurisdiction, the power to enforce a judgment, 
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This court cannot compel the exercise of discretion in a legislature; but it 
can compel the performance of a duty where such performance is necessary, in 
order that its decrees may not be treated as idle words. It is the duty of the 

legislature to levy taxes sufficient to meet its indebtedness. There is no 
*382 pretense in any of its pleadings * that it cannot, by taxatior, procure amply 
sufficient means. 

Mandamus is a proceeding ancillary to the judgment which gives jurisdic- 
tion, and, when issued, it becomes a substitute for the ordinary process of exe- 
cution to enforce the payment of the same. Supervisors v. United States, 4 Wall. 
435; Von Hoffman v. City of Quincy, 4 Wall. 535; City of Galena v. Amy, 5 
Wall. 705; kuggs v. Johnson County, 6 Wall. 166; Walkley v. City of Muscatine, 
6 Wall. 481; Labette County Comnussioners v. Moaulion, 112 U. S. 217. 

It is not by the office of the person to whom the writ is directed, but the 
nature of the thing to be done, that the propriety or impropriety of a mandamus 
is to be determined. Kendall v. United States, 12 Pet. 524, 617; Marbury v. 
Madison, 1 Cranch, 137, 170. 

This court has taken jurisdiction of this case and jurisdiction includes the 
power to enforce the execution of what is decreed. Blackstone (Cooley’s ed.), 
p. 242; Riggs v. Johnson County, 6 Wall. 166, 187. 

As we have said, the legislature of West Virginia is under an express con- 
stitutional obligation to provide for the pavment of the amount ascertained by the 


rendered in the exercise thereof, by a writ of mandamus addressed to a State Legislature, 
coercing and controlling it in the exercise of its legislative functions. 

3. Such a writ for such a purpose would be contrary to the principles and usages 
of law, and does not fall within the category of final writs against a State. 

4. It is not the office of a writ of execution nor can it be of any writ used as a sub- 
stitute therefor, to create property, by legislation or otherwise, for the satisfaction of a 
debt, but only to seize and subject property already in existence for that purpose. 

And now, by leave of Court, these respondents, without waiving their motion to dis- 
charge said rule, or any of the grounds assigned in support thereof, make further return 
thereunto as follows: 

I. They deny, as charged in the tenth paragraph of the petition of the relator, that it 
was the absolute ministerial duty of the Legislature of the State of West Virginia, and 
of the members of her Senate and House of Delegates, upon the convening of said Legis- 
lature on January 10, 1917, to take the necessary steps and make the necessary enactments 
providing for the payment of the judgment in favor of the State of Virginia against the 
State of West Virginia, and described in said petition. On the contrary, they say that their 
duties in the premises, and under the 8th Section of the 8th Article of the Constitution of 
West Virginia of 1863, were, and are, not ministerial, but legislative, deliberative and dis- 
cretionary; and they further say that, instead of omitting or neglecting their duty as 
charged in the petition, upon the convening of the Legislature on January tenth, or shortly 
thereafter, the Senate and House of Delegates, each for itself, appointed a committee, with 
authority to hear arguments, report upon resolutions and recommend appropriate measures 
looking to the settlement of the judgment rendered at the suit of Virginia against West 
Virginia, which committees were ready to begin their sittings and to enter upon their work 
at the time of the presentation of the petition of the relator to this Court; but that since 
said time, and in consequence of said petition and the rule ordered thereon upon the 5th 
day of February, 1917, all matters relating to the settlement of said judgment have been 
suspended and held in abeyance, except that, on the 21st day of February, a joint resolution 
was adopted by both houses of the Legislature, directing the Attorney General of the State 
and associate counsel to make appearance and defence, in the name and on behalf of the 
State of West Virginia and the several members constituting the Senate and House of 
Delegates thereof, to the rule in mandamus issued herein; and said resolution further pro- 
vided that, in the event the Legislature should not be in session at the time of the rendition 
of the Court’s judgment upon said rule, whether its judgment he for or against the State 
of West Virginia, the Governor is requested to convene the Legislature in special session 
as soon as may be for the purpose of doing without delay what should be done in the 
premises. 

A copy of said resolution is filed herewith as a part hereof. 
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court to be due. The obligation to do so is part of the contract upon which the 
judgment is founded. See § 8, Art. VIII, of the Constitution of West Virginia, 
which became operative and was in force when she was admitted into the Union 
on June 20, 1863; and also the opinion of the court, per Mr. Justice Holmes, in 
Virgima v. West Virgima, 220 VU. S. 1, 30. 

Should the legislature see fit to raise the money by creating a bonded in- 
dehtedness, it may thus save the necessity of a large immediate levy. Its primary 
duty, however, is to pay the debt, and the only discretion conferred upon it is to 
determine whether it wil! pay it by exercising one power or another. Its 

duty is to exercise a power which will force payment. The issue raised 
*583 by * West Virginia as to the judicial power to use an ordinary judicial 

remedy to enforce a judicial decree, is most momentous. The question, 
however, seems to us, though we state the fact most respectfully, one not difficult 
of solution. 


Mr. E. T. England, Attorney General of the State of West Virginia, and 
Mr. John H. Holt, for respondents: 

A writ of mandamus from the Supreme Court of the Nation coercing the 
legislative department of a State to enact a revenue law, or to lay a tax for state 
purposes, would infringe upon the rights of the States expressly reserved by the 
Tenth Amendment to the Federal Constitution. 


II. Further answering, these respondents say that they are advised that the writ of 
mandamus is a discretionary writ, and that this Court will exercise its discretion against 
the issuance thereof if to issue the same would give an undue advantage to the relator, or 
operate unjustly against the respondents; and they say that it should not be issued in this 
case for the following reasons: 

These respondents are informed and believe, and upon such information and belief say, 
that the State of Virginia has a claim against the Government of the United States for 
many millions of dollars, which should be collected, and, when collected, that the State of 
West Virginia should participate therein in the same ratio that she, the State of West 
Virginia, is compelled by the judgment of this Court to contribute to the payment of Vir- 
ginia’s ante bellum debt; that is to say, she should be paid out of said claim by the State of 
Virginia 2314% thereof. 

And they further say that they are advised that the State of Virginia alone can take 
steps for the collection of said claim, and are informed that Virginia has taken no such 
steps, but has to the present time withheld, and still withholds, from any effort to reduce 
this common asset to possession, and yet seeks to compel the State of West Virginia to 
pay her proportion of the common debt, and thus denies her the opportunity to share in 
the common assets. 

They further say that the equity aforesaid was not passed upon by this Court in the | 
settlement of the controversy between Virginia and West Virginia, and could not have been, 
because the United States was not a party thereto, and could not have been, but that the 
State of Virginia could have theretofore impleaded the United States in the Court of 
Claims upon the claim aforesaid, and reduced the same to possession, so that West Virginia 
could have asserted, and this Court could have allowed, her right to participation therein, 
but she did not, but then failed and refused, and still fails and refuses, so to do. 

These respondents further say that the origin, nature and history of the claim aforesaid 
is as follows: 

Prior to the adoption of the articles of confederation entered into by the thirteen 
original States, Maryland refused to sign the same, unless and until those States holding 
western territory should surrender the same to the United States. The State of Virginia 
at the time laid claim to all that territory lying northwest of the Ohio River out of which 
the States of Ohio, Indiana, Illinois, Michigan, Wisconsin and a portion of Minnesota have 
since been formed; and, by an Act of her General Assembly passed at a session com- 
mencing on the 20th day of October, 1783, and for the purpose of expediting the establish- 
ment of the proposed confederation, authorized her delegates in Congress to convey to the 
United States in Congress assembled all her territory northwestward of the Ohio River, 
and, on the first day of March, 1784, her delegates in Congress, consisting of Thomas 
Jefferson, Samuel Hardy, Arthur Lee and James Monroe, and pursuant to the Act of October 
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The power of laying taxes for state purposes has not been “delegated to the 
United States by the Constitution, nor prohibited by it to the States,” and, in con- 
sequence, this power has been “reserved to the States.” It was never contem- 
plated that the States would lay levies for national purposes, or that the Federal! 
Government would lay them for state purposes. On the contrary, we have, under 
the Constitution, two distinct powers of taxation, the one for federal, and the 
other for state purposes; and it is exercised, in the one case, exclusively by the 
Federal Government, and, in the other, by the State. Neither may encroach upon 
ihe other. Otherwise, there would be an irreconcilable conflict between an inde- 
structible Union, upon the one hand, and equally indestructible States, upon the 
other. It is true that one State may not destroy the Union, but it is equally true 
that the Union may not destroy one State. In addition to this, the power of 
taxation in each government is lodged in the legislative department thereof, and 
may not be exercised by the judicial department of either government in any case. 

What, then, is the character and the purpose of the particular tax that 

*584 it would be sought to levy by the writ * of mandamus prayed? Clearly 
it is a state tax, to be devoted exclusively to a state purpose; that is to say, 

to the payment of a state debi, and is such a tax as may be authorized, in conse- 
quence of the Tenth Amendment, only by the state government. It involves one 
of the expressly reserved sovereignties of the State, and this express reservation 
may not be overturned by an antecedent implication that the power to decide 


20, 1783, presented a deed to Congress ceding all the territory of Virginia northwestward 
of the Ohio River to the United States upon certain terms, conditions and trusts therein 
set forth, which deed of cession was accepted according to its terms, and directed to be 
recorded and enrolled among the Acts of the United States in Congress assembled. Among 
the conditions set out in the deed and accepted by Congress was the following: 

“(F) That all the lands within the territory so ceded -to the United States, and 
not reserved for, or appropriated to, any of the before-mentioned purposes, or disposed 
of in bounties to the officers and soldiers of the American Army, shall be considered as 
a common fund for the use and benefit of such of the United States as have become, 
or shall become, members of the confederation or federal alliance of the said States, 
Virginia inclusive, according to their usual respective proportions in the general charge 
and expenditures, and shall be faithfully and bona fide disposed of for that purpose, 
and for no other use or purpose whatsoever.” 

It further appears from the requisitions made by Congress upon the thirteen States at 
the time of this cession that Virginia’s “usual respective proportion in the general charge and 
expenditures” was about one-seventh of the whole; and it seems to be also conceded that 
the moneys derived from the sale of the lands embraced in this cession were to be applied 
to the extinguishment of the public debt incurred in the War of the Revolution, which debt 
was finally paid; so that, after this part of the trust had been met, and certain other con- 
ditions of the deed had been performed, the residue of the trust fund should have been 
applied to the reserved interests of the States set forth in Article (F) of the deed, Virginia 
included, and to “no other use or purpose whatsoever.” Instead of doing this, however, 
Congress seems to have donated many of these lands and much of the proceeds thereof to 
purely local purposes not contemplated by the deed of cession, but actually contrary to its 
terms. 

The total acreage embraced, according to government surveys, in the cession amounted 
to 170,208,613 acres, and out of this Congress seems to have donated to local uses, contrary 
to the deed, 38,864,189 acres, which, valued at $2 per acre, the price fixed by Congress when 
these lands were offered for sale by the Act of May 18, 1796, would amount to $77,728,378. 
In addition to this, proceeds of the sales of lands amounting to $2,953,654.70 were likewise 
donated to local uses, making an aggregate of donations contrary to the deed of 
$80,682,032.70. 

In addition to this, their information is that the trust has not even yet been entirely 
administered, but that there remains on hand undisposed of several thousand acres of these 
lands; and, not add ng the value of these to the value of the local donations above ascer- 
tained and allowing unto Virginia one-seventh thereof as her residuary interest in the 
trust, there would be due and payable from the Government of the United States to the 
State of Virginia the sum at the least, of $12,000,000, in which West Virginia should share 
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necessarily embraces the power to execute. The conclusion, therefore, would 
seem to be irresistible that the Federal Government cannot, through its judicial 
or any other department, coerce a State in the exercise of its reserved powers 
by compelling the legislature thereof to exercise such powers contrary to its dis- 
cretion, and in opposition to its will. The existence and exercise of such a power 
would overturn the Tenth Amendment, and make serious inroads upon the funda- 
mental rights of the States. In other words, the provision contained in § 2 of 
Art. III, of the Constitution, giving the Supreme Court original jurisdiction “in 
all cases . . . in which a State shall be a party,” if it should have added te 
it, by inference or argument, and as an incident to such jurisdiction, the power 
to enforce a judgment rendered in any such case through the medium of a writ 
of mandamus controlling the legislative action of a State in respect to its reserved 
powers, would render the subsequently adopted Tenth Amendment abcrtive. 

In the case of South Dakota v. North Carolina, 192 U. S. 286, Mr. Justice 
Brewer, in delivering the majority opinion of the court, speaks of “the absolute 
inability of a court to compel a levy of taxes by the legislature”; and the foregoing 
conclusion is further strengthened by the opinions of this court, speaking through 
Mr. Justice Miller, in the cases of Heine v. Levee Commissioners, 19 Wall. 655, 

and Rees v. Watertown, 19 Wall. 107. 
75S To like effect is Meriwether v. Garrett, 102 U. S. 472, and * the rea- 
soning of this court in Kentucky v. Dennison, 24 How. 66. See also Carter 
v. State, 42 La. Ann. 927. 

Jurisdiction to hear and determine may, and does ordinarily, include the 
power to enforce (or rather the power to issue proper writs for the enforcement 
ef a judgment) ; but mandamus cannot, under the Constitution, become a sub- 
stitute for a writ of execution upon a judgment against a State. Execution may 
be issued upon a judgment regularly rendered against a State, and be levied upon 
any property owned by the State. and not devoted to political or governmental 
purposes, and, if no such property be found, the writ must be returned nulla bona, 
and the end of the law has been reached, because, as we have seen, the legislative 
department of a State may not be coerced, under the Constitution; and there is 
nothing remarkable in this situation, because frequently judgments are rendered 
and executions issued thereon which are returned nulla bona, and all legal rem- 
edies thereby exhausted. ‘The courts can only give suitors the proper process, 
original and final, and, if these fail to satisfy the creditor’s claim, there is no 
fault in the judiciary. In other words, jurisdiction does not include or imply 
the collection or satisfaction of a debt, but only means the power to hear and. 
determine, and to render judgment therefor and issue proper process thereon. 


in the same ratio that she is compelled to contribute to the payment of Virginia’s debt; that 
is to say, she should receive 231%4% thereof. 

The foregoing epitome of said claim is based upon information and belief, and, in sup- 
port thereof, a copy of the message of Governor Swanson of Virginia to the General As- 
sembly of that State, and dated January 24, 1910, is exhibited herewith as a part of this 
return. 

WHEREFORE, said respondents, and each of them, pray that said rule may be dis- 
charged, and the peremptory writ of mandamus denied. 


STATE OF WEST VIRGINIA, 


[Here follow the signatures of the individual respondents.] 


By E, T. ENGLAND, 


JOHN H. HOLT Attorney General of West Virginia. 


Special Counsel for State of West Virginia. 
[ Verification] 
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Cases in which subordinate agencies of a State have been complled by man- 
damus to levy taxes in accordance with their duty under the state law throw no 
light on the situation. 

Such a writ for such a purpose would be contrary to the principles and usages 
of law, and does not fall within the category of final writs against a State. At 
common law, Parliament never was, and could not be, coerced by the writ of man- 
damus. People v. Morton, 156 N. Y. 136. And, in this country, the same prin- 

ciples and usages have always obtained. Ex parte Echols, 39 Alabama, 698 ; 
*586 * State v. Bolte, 151 Missouri, 362. Certainly such is true with respect to 

the mandamus of state legislatures by state courts, and there is no case or 
record where this court has ever addressed a writ of this character to the law- 
making power of a State. 

We are not unmindful of the dangers and difficulties of analogy; but, if this 
were the case of an individual judgment debtor, it is plain that, after a writ of 
execution had gone against him and been returned nulla bona, and after it had 
been ascertained, in addition thereto, that he had no real estate out of which to 
satisfy the judgment, although he might have great earning capacity, no one would 
contend that the exercise thereof might be compelled by the writ of mandamus, 
He might be able to sing or dance, and even be bound by contract to do both, and 
yet he would not be compelled to do either. Lumley v. Wagner, 1 De G., M. & 
G. 604. 

It may be answered that a fund was created by mandamus for the payment 
of a debt in the case of Supervisors v. United States, 4 Wall. 435, and like cases. 
But it will be observed that in each of those cases all necessary legislative action 
had theretofore been had, and the proper ministerial agents appointed for the 
effectuation thereof; so that nothing was left to be done except to have resort 
either to the state or federal courts for a writ of mandamus to compel the per- 
formance of a purely ministerial act; made mandatory by the act of the only 
branch of government having any discretion in the premises. 

Section 8 of Art. 8 of the West Virginia constitution of 1863 imposed no 
ministerial duties upon the legislature of the State, but only judicial and legisla- 
tive duties. We come back, therefore, to the question whether or not this court 
can or will interfere by mandamus to coerce the action of a state legislature in the 

performance of purely legislative functions within its exclusive jurisdiction, 
*587 and this, it is submitted, this court will not do, for the same * reason, 

among others, that it refused in the case of Louisiana v. Jumel, 107 U. S. 
711, to oust the political power of the State of Louisiana of its jurisdiction, and 
set the judiciary in its place. 

It should be further observed that the petition prays for a mandamus com- 
manding the legislature to assess and levy a tax to provide for the payment of the 
judgment unless the legislature shall provide for the payment by bonds. This not 
only illustrates, but actually invokes, the discretion of the legislature, and docs 
not at that embody all of its discretionary power when measured by the consti- 
tutional provision invoked. The legislature could perhaps under the state con- 
stitution, either (1) lay a tax upon all property, real and personal, within the 
State, to be collected at once, sufficient to pay the judgment, or (2) it might, 
under that constitution distribute the tax over a period of years, or (3) it might 
resort to a bond issue, which would be governed either by § 8 of Art. 8 of the 
constitution of 1863, or by § 4 of Art. 10 of the present constitution. 

If under the former, a sinking fund would have to be provided “sufficient to 
pay the accruing interest and redeem the principal within thirty-four years” ; 
that is to say, the period of payment might be short or long, either one year or 
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thirty-four, within the discretion of the legislature. And if under the latter, 
payment would have to be “equally distributed over a period of at least twenty 
years”; that is to say, the annual contributions to the sinking fund would have 
to be equal for a period of twenty years or more, again at the discretion of the 
legislature. In any event, the wide discretion of the legislature is illustrated; and 
it should be further borne in mind that that body is composed of two houses, one 
of which might deem its discretionary duty to lie in one direction, and the other 

in another, and yet the two must concur in order to lay a levy or issue bonds. 
*588 * Mandamus is a discretionary writ, and to issue it in this case would 

give an undue advantage to the relator, and operate unjustly against the 
respondents. 

The matter set up in the return of the respondents relative to the cession 
of the Northwest Territory is an appeal to this court to exercise its discretion 
against the issuance of the writ herein, under all the circumstances. 

If a controversy arises between two States involving a question of boundary, 
this court applies te the solution of the controversy all the machinery and flexible 
orders of a court of equity, resulting in the appointment of commissioners for the 
purpose of ascertaining and monumenting the true boundary, followed by a final 
decree that extends the jurisdiction of one commonwealth to the line so estab- 
lished, and excludes the jurisdiction of the other from the territory thus covered: 
and may give final effect to this decree in a thousand and one ways, the particular 
way being dependent upon the character of the iudicial questions that may sub- 
sequently spring thereout. 

Again, in the event of a final judgment against a State upon bonds issued by 
her and owned and held by another State, if there be collateral to secure the 
payment, there is no more difficulty in subjecting it to satisfaction of the judgment 
than there would be in the case of an individual, and such was the conclusion of 
this court in South Dakota v. North Carolina, 192 U. S. 286. 

Likewise, in the case of a mere money judgment, the writ would be one of 
the ordinary writs of execution, and would take its course as in the case of an 
individual ; and the exercise of judicial power involves nothing more. It neither 
contemplates nor promises the unusual or the forbidden, and incompetence may 
not be predicated upon such a situation by any one. 


*589 * Mr. CHIEF JusTIcE WHITE delivered the opinion of the court. 


A rule allowed at the instance of Virginia against West Virginia to show 
cause why, in default of payment of the judgment of this court in favor of the 
former State against the latter, an order should not be entered directing the levv 
of a tax by the legislature of West Virginia to pay such judgment, and a motion 
by West Virginia to dismiss the rule is the matter before us. 

In the suit in which the judgment was rendered, Virginia, invoking the orig- 
inal jurisdiction of this court, sought the enforcement of a contract by which it 
was averred West Virginia was bound. The judgment which resulted was for 
$12,393,929.50 with interest and it was based upon three propositions specifically 
found to be established: First, that when territory was carved out of the dominion 
of the State of Virginia for the purpose of constituting the area of the State 
of West Virginia, the new State, coincidently with its existence, became bound 
for and assumed to pay its just proportion of the previous public debt of Vir- 
ginia. Second, that this obligation of West Virginia was the subject of a con- 
tract between the two States, made with the consent of Congress, and was incor- 
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porated into the constitution by which West Virginia was admitted by Congress 
into the Union, and therefore became a condition of such admission and a part 
of the very governmental fiber of that State. Third, that the sum of the judg- 
ment rendered constituted the equitable proportion of this debt due by West 
Virginia in accordance with the obligations of the contract. 
The suit was commenced in 1906 and the judgment rendered in 1915. The 
various opinions expressed during the progress of the cause will be found 
590 in the reported * cases cited in the margin,’ in the opinion in one of which 
(234 U. S. 117), a chronological statement of the incidents of the contro- 
versy was made. 

The opinions referred to will make it clear that both States were afforded 
the amplest opportunity to be heard and that all the propositions of law and fact 
urged were given the most solicitous consideration. Indeed, it is also true that 
in the course of the controversy, as demonstrated by the opinions cited, con- 
trolled by great consideration for the character of the parties, no technical rules 
were permitted to frustrate the right of both of the States to urge the very merits 
of every subject deemed by them to be material. 

And, controlled by a like purpose, before coming to discharge our duty in the 
matter now before us, we have searched the record in vain for any indication that 
the assumed existence of any error committed has operated to prevent the dis- 
charge by West Virginia of the obligations resulting from the judgment and hence 
has led to the proceeding to enforce the judgment which is now before us. In 
saying this, however, we are not unmindful that the record contains a suggestion 
of an alleged claim of West Virginia against the United States, which was not © 
remotely referred to while the suit between the two States was undetermined, the 
claim referred to being based on an assumed violation of trust by the United 
States in the administration of what was left of the great domain of the North- 
west Territory—a domain as to which, before the adoption of the Constitution 
of the United States, Virginia at the request of Congress transferred to the 
government of the Confederation all her right, title and interest in order to allay 
discord between the States, as New York had previously done and as 

Massachusetts, Connecticut, South Carolina, North Carolina and Georgia 
*591 *subsequently did.* It is obvious that the subject was referred to, in 

connection with the duty of West Virginia to comply with the require- 
ments of the judgment, upon the hypothesis that if the United States owed the 
claim, and if in a suit against the United States recovery could be had, and if 
West Virginia received its share, it might be used, if sufficient, for discharging 
the judgment, and thus save West Virginia from resorting to other means for 
so doing. 

That judicial power essentially involves the right to enforce the results of 
its exertion is elementary. Wayman v. Southard, 10 Wheat. 1, 23; Bank of the 
Umited States v. Halstead, 10 Wheat. 57; Gordon v. United States, 117 U. S. 
697, 702. And that this applies to the exertion of such power in controversies 
between States as the result of the exercise of original jurisdiction conferred 


P200NU eS 290 n2OO Umm omol 4s 220) Us Salen 2z2 Ua Sal7,7 201. UL S, 892234 Wiss lil 7: 
238U.-S. 202; 24) US. 3). 


2 Gannett, Boundaries of the United States, pp. 24-29. 
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upon this court by the Constitution is therefore certain. The many cases in which 
such controversies between States have been decided in the exercise of orig- 
inal jurisdiction make this truth manifest... Nor is there room for 
*592 contending * to the contrary because, in all the cases, cited, the States 
against which judgments were rendered, conformably to their duty under 
the Constitution, voluntarily respected and gave effect to the same. This must 
be unless it can be said that, because a doctrine has been universally recognized 
as being beyond dispute and has hence hitherto, in every case from the foundation 
of the Government, been accepted and applied, it has by that tact alone now 
become a fit subject for dispute. 
It is true that in one of the cited cases (South Dakota v. North Carolina, 
192 U. S. 286) it was remarked that doubt had been expressed in some instances 
by individual judges as to whether the original jurisdiction conferred on the 
court by the Constitution embraced the right of one State to recover a judgment 
in a mere action for debt against another. In that case, however, it is apparent 
that the court did not solve such suggested doubt, as that question was not in- 
volved in the case then before it and that subject was hence left open to be passed 
on in the future when the occasion required. But the question thus left open 
has no bearing upon and does not require to be considered in the case before us, 
first, because the power to render the judgment as between the two States whose 
enforcement is now under consideration is as to them foreclosed by the fact of its 
rendition. And second, because, while the controversy between the States cul- 
minated in a decree for money and that subject was within the issues, nevertheless, 
the generating cause of the controversy was the carving out of the dominion of 
one of the States the area composing the other and the resulting and expressly 
assumed, obligation of the newly created State to pay the just proportion 
*593 of the preexisting debt, an obligation * which, as we have seen, rested in 
contract between the two States, consented to by Congress and expressed 
in substance as a condition in the Constitution by which the new State was ad- 
mitted into the Union. In making this latter statement we do not overlook the 
truism that the Union under the Constitution is essentially one of States equal 
in local governmental power, which therefore excludes the conception of an in- 
equality of such power resulting from a condition of admission into the Union. 
Ward v. Race Horse, 163 U.S. 504. But this principle has no application to the 
question of power to enforce against a State when admitted into the Unien a con- 


1New York v. Connecticut, 4 Dall, 1, 3, 6; New Jersey v. New York, 3 Pet. 461; 5 Pet. 
284; 6 Pet. 323; Rhode Island v. Massachusetts, 7 Pet. 651; 11 Pet. 226; 12 Pet. 657; 13 
Pet. 23; 14 Pet. 210; 15 Pet. 233; 4 How. 591; Massachusetts v. Rhode Island, 12 Pet. 755; 
Missouri v. Iowa, 7 How. 660; 10 How. 1; Florida v. Gecrgia, 11 How. 293; 17 How. 478; 
Alabama v. Georgia, 23 How. 505; Virginia v. West Virginia, 11 Wall. 39; Missouri v. 
Kentucky, 11 Wall. 395; South Carolina v. Georgia, 93 U. S. 4; Indiana v. Kentucky, 136 
U. S. 479; 159 U. S. 275; 163 U. S..520; 167 U. S. 270;. Nebraska v. Iowa, 143 U. S. 359; 
145 U. S. 519; Jowa v. Illinois, 147 U. S. 1; 151 U. S. 238; 202 U. S. 59; Virginia v. Tennes- 
see, 148 U. S. 503; 158 U. S. 267; Missouri v. Iowa, 160 U. S. 688; 165 U. S. 118; Tennessee 
v. Virginia, 177 U. S. 501; 190 U. S. 64; Missouri v. Illinois, 180 U. S. 208; 200 U. S. 496; 
202 U. S. 598; Kansas v. Colorado, 185 U. S. 125; 206 U. S. 46; South Dakota v. North 
Carolina, 192 U. S. 286; Missouri v. Nebraska, 196 U. S. 23; 197 U. S. 577; Lowisiana v. 
Mississippi, 202 U. S. 1; Washington v. Oregon, 211 U. S. 127; 214 U. S. 205: Missouri v. 
Kansas, 213 U. S. 78; Maryland v. West Virginia, 217 U. S. 1; 217 U. S. 577; 225 U.S. 1; 
North Carolina v. Tennessee, 235 U. S. 1; 240 U. S. 652; Arkansas v. Tennessec, 246 U. S. 158. 
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tract entered into by it with another State with the consent of Congress, since such 
question but concerns the equal operation upon all the States of a limitation upon 
them all imposed by the Constitution, and the equal application of the authority 
conferred upon Congress to vivify and give effect by its consent to contracts 
entered into between States. 

Both parties admit that West Virginia is the owner of no property not used 
fcr governmental purposes and that therefore, from the mere issue of an execu- 
tion, the judgment is not susceptible of being enforced if, under such execution, 
property actually devoted to immediate governmental uses of the State may not 
be taken. Passing a decision as to the latter question, all the contentions on either 
side will be disposed of by considering two subjects: first, the limitations on the 
right to enforce inhering in the fact that the judgment is against a State and its 
enforcement against such governmental being; and second, the appropriateness 
of the form of procedure applicable for such enforcement. The solution of these 
subjects may be disposed cf by answering two questions which we propose to 
separately state and consider. 

1. May a judgment rendered against a State as a State be enforced 
*594 against it as such, including the right, to the extent * necessary for so doing, 
of exerting authority over the governmental powers and agencies possessed 

by the State? 

On this subject Virginia contends that, as the Constitution subjected the 
State of West Virginia to judicial authority at the suit of the State of Virginia, 
the judgment which was rendered in such a suit binds and operates upon the State 
of West Virginia, that is, upon that State in a governmental capacity, including 
ali instrumentalities and agencies of state power, and indirectly binding the whole 
body of the citizenship of that State and the property which, by the exertion of 
powers possessed by the State, are subject to be reached for the purpose of meet- 
ing and discharging the state obligation. As then, the contention proceeds, the 
legislature of West Virginia possesses the power to tax and that body and its 
powers are all operated upon by the judgment, the inability to enforce by means 
of ordinary process of execution gives the right and sanctions the exertion of the 
authority to enforce the judgment by compelling the legislature to exercise its 
power of taxation. The significance of the contention and its scope are aptly 
illustrated by the reference in argument to the many decided cases holding that, 
where a municipality is empowered to levy specified taxation to pay a particular 
debt, the judicial power may enforce the levy of the tax to meet a judgment 
rendered in consequence of a default in paying the indebtedness.? 

On the other hand, West Virginia insists that the defendant as a State may 

not, as to its powers of government reserved to it by the Constitution, be 
*595 controlled or limited by process for the purpose of enforcing the * payment 
of the judgment. Because the right for that end is recognized, to obtain 
an execution against a State and levy it upon its property, if any, not used for 
governmental purposes, it is argued, affords no ground for upholding the power, 
by compelled exercise of the taxing authority of the State, to create a fund which 


1 Supervisors v. United States, 4 Wall. 435; Von Hoffman v. City of Quincy 4 Wall. 
535; City of Galena v. Amy, 5 Wall. 705; Riggs v. Johnson County, 6 Wall. 166; Walkley 
Vv. City of Muscatine, 6 Wall. 481; Labette County Commissioners v. Moulton, 112 U. S. 
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may be used when collected for paying the judgment. The rights reserved to the 
States by the Constitution, it is further insisted, may not be interfered with by 
the judicial power merely because that power has been given authority to adjudi- 
cate at the instance of one State a right asserted against another, since, although 
the authority to enforce the adjudication may not be denied, execution to give 
effect to that authority is restrained by the provisions of the Constitution which 
recognize state governmental power. 

Mark, in words a common premise—a judgment against a State and the 
authority to enforce it—is the predicate upon which is rested on the one hand the 
contention as to the existence of complete and effective, and the assertion, on the 
other, of limited and inefficacious power. But it is obvious that the latter can 
only rest upon either treating the word state, as used in the premise, as embracing 
only a misshapen or dead entity, that is, a State stripped for the purpose of 
judicial power of all its governmental authority, or, if not, by destroying or 
dwarfing the significance of the word state as describing the entity subject to 
enforcement, or both. It needs no argument to demonstrate that both of these 
theories are incompatible with and destructive of the very numerous cases decided 
by this court to which we have referred. As it is certain that governmental powers 
reserved to the States by the Constitution—their sovereignty—were the efficient 
cause of the general rule by which they were not subject to judicial power. 

that is, to be impleaded, it must follow that, when the Constitution gave 
*596 original * jurisdiction to this court to entertain at the instance of one State 

a suit against another, it must have been intended to modify the general 
rule, that is, to bring the States and their governmental authority within the 
exceptional judicial power which was created. No other rational explanation 
can be given for the provision. And the context of the Constitution, that is, the 
express prohibition which it contains as to the power of the States to contract 
with each other except with the consent of Congress, the limitations as to war 
and armies, obviously intended to prevent any of the States from resorting to 
force for the redress of any grievance real or imaginary, all harmonize with and 
give force to this conception of the operation and effect of the right to exert, at 
the prayer of one State, judicial authority over another. 

But it is in substance said this view must be wrong for two reasons: (a) 
because it virtually overrides the provision of the Constitution reserving to the 
States the powers not delegated, by the provision making a grant of judicial 
power for the purpose of disposing of controversies between States; and (b) 
because it gives to the Constitution a construction incompatible with its plain 
purpose, which was, while creating the nation, yet, at the same time, to preserve 
the States with their governmental authority in order that state and nation might 
endure. Ultimately, the argument at its best but urges that the text of the Con- 
stitution be disregarded for fear of supposed consequences to arise from en- 
forcing it. And it is difficult to understand upon what ground of reason. the 
preservation of the rights of all the States can be predicated upon the assumption 
that any one State may destroy the rights of any other without any power to 
redress or cure the resulting grievance. Nor, further, can it be readily under- 

stood why it is assumed that the preservation and perpetuation of the 
*597 Constitution depend upon the absence * of all power to preserve and give 
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effect to the great guarantees which safeguard the authority and preserve the 
rights of all the States. 

Besides, however, the manifest error of the propositions which these con- 
siderations expose, their want of merit will be additionally demonstrated by the 
history of the institutions from which the provisions of the Constitution under 
review were derived, and by bringing into view the evils which they were intended 
to remedy and the rights which, it was contemplated, their adoption would secure. 

Bound by a common allegiance and absolutely controlled in their exterior 
relations by the mother country, the colonies before the Revolution were yet as 
regards each other practically independent, that is, distinct one from the other. 
Their common intercourse, more or less frequent, the contiguity of their bound- 
aries, their conflicting claims, in many instances, of authority over undefined 
and outlying territory, of necessity brought about conflicting contentions between 
them. As these contentions became more and more irritating, if not seriously 
acute, the necessity for the creation of some means of settling them became more 
and more urgent, if physical conflict was to be avoided. And for this reason, it 
is to be assumed, it early came to pass that differences between the colonies were 
taken to the Privy Council for settlement and were there considered and passed 
upon during a long period of years, the sanction afforded to the conclusions of 
that body being the entire power of the realm, whether exerted through the 
medium of a royal decree or legislation by Parliament. This power, it is un- 
doubtedly true, was principally called into play in cases of disputed boundary, but 
that it was applied also to the complaint of an individual against a colony con- 
cerning the wrongful possession of property by the colony alleged to belong to 

him, is not disputed. This general situation as to the disputes between 
*598 the colonies and the power to dispose of them by * the Privy Council was 

stated in Rhode Island v. Massachusetts, 12 Pet. 657, 739, et seq., and will 
be found reviewed in the authorities referred to in the margin. 

When the Revolution came and the relations with the mother country were 
severed, indisputably controversies between some of the colonies, of the greatest 
moment to them, had been submitted to the Privy Council and were undeter- 
mined. The necessity for their consideration and solution was obviously not 
obscured by the struggle for independence which ensued, for, by the Ninth of the 
Articles of Confederation, an attempt to provide for them as well as for future 
controversies was made. Without going into detail it suffices to say that that 
atticle in express terms declared the Congress to be the final arbiter of contro- 
versies between the States and provided machinery for bringing into play a tri- 
bunal which had power to decide the same. That these powers were exerted con- 
cerning controversies between the States of the most serious character again cannot 
be disputed. But the mechanism devised for their solution proved unavailing 
because of a want of power in Congress to enforce the findings of the body charged 
with their solution, a deficiency of power which was generic, because resulting 
from the limited authority over the States conferred by the Articles of Confedera- 
tion on Congress as to every subject. That this absence of power to control the 
governmental attributes of the States, for the purpose of enforcing findings con- 


1 Acts of the Privy Council, Colonial Series, vols. I to V, passim; Snow, The Adminis- 
tration of Dependencies, Chap. V and passim; Gannett, Boundaries of the United States, 
pp. 35, 41, 44, 49-52, 73, 88; Story on the Constitution (5th ed.), §§ 80, 83, 1681. 
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cerning disputes between them, gave rise to the most serious consequences, and 
brought the Statés to the very verge of physical struggle, and resulted in the 
shedding of blood and would, if it had not been for the adoption of the 
*599 Constitution of the United States, it * may be reasonably assumed, have 
rendered nugatory the great results of the Revolution, is known of all and 
will be found stated in the authoritative works on the history of the time.’ 
Throwing this light upon the constitutional provisions, the conferring on 
this court of original jurisdiction over controversies between States, the taking 
away of all authority as to war and armies from the States and granting it to 
Congress, the prohibiting the States also from making agreements or compacts 
with each other without the consent of Congress, at once makes clear how com- 
pletely the past infirmities of power were in mind and were provided against. 
This result stands out in the boldest possible relief when it is borne in mind that, 
not a want of authority in Congress to decide controversies between States, but 
the absence of power in Congress to enforce as against the governments of the 
States its decisions on such subjects, was the evil that cried aloud for cure, since 
it must be patent that the provisions written into the Constitution, the power 
which was conferred upon Congress and the judicial power as to States created, 
joined with the prohibitions placed upon the States, all combined to unite the 
authority to decide with the power to enforce—a unison which could only have 
arisen from contemplating the dangers of the past and the unalterable purpose 
to prevent their recurrence in the future. And, while it may not materially add 
to the demonstration of the result stated, it may serve a useful purpose to direct 
attention to the probable operation of tradition upon the mind of the framers, 
shown by the fact that, harmonizing with the practice which prevailed 
*600 during the colonial period in the * Privy Council, the original jurisdiction 
as conferred by the Constitution on this court embraced not only contro- 
versies between States but between private individuals and a State—a power 
which, following its recognition in Chisholm v. Georgia, 2 Dall. 419, was with- 
drawn by the adoption of the Eleventh Amendment. The fact that in the Con- 
vention, so far as the published debates disclose, the provisions which we are 
considering were adopted without debate, it may be inferred, resulted from the 
necessity of their enactment, as shown by the experience of the colonies and, by 
the spectre of turmoil, if not war, which, as we have seen, had so recently arisen 
from the disputes between the States, a danger against the recurrence of which 
there was a common purpose efficiently to provide. And it may well be that a 
like mental condition accounts for the limited expressions concerning the pro- 
visions in question in the proceedings for the ratification of the Constitution which 
followed, although there are not wanting one or two instances where they were 
referred to which when rightly interpreted make manifest the purposes which 
we have stated.” 
The State, then, as a governmental entity, having been subjected by the 
Constitution to the judicial power under the conditions stated, and the duty to 
enforce the judgment by resort to appropriate remedies being certain, even al- 


1 Fiske, The Critical Period of American History, pp. 147 et seq.; McMaster, History 
of the People of the United States, vol. I, pp. 210 et seg.; Miner, History of Wyoming. 
See also Story on the Constitution (Sth ed.), §§ 1679, 1680; 131 U. S., Appendix L. 
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though their exertion may operate upon the governmental powers of the State, 
we are brought to consider the second question, which is: 

2. What are the appropriate remedies for such enforcement? 

Back of the consideration of what remedies are appropriate, whether looked 
at from the point of view of the exertion of equitable power or the appli- 

cation of legal remedies extraordinary in character (mandamus, etc.,) lies 
*601 * the question what ordinary remedies are available, and that subject must 

necessarily be disposed of. As the powers to render the judgment and 
to enforce it arise from the grant in the Constitution on that subject, looked at 
from a generic point of view, both are federal powers and, comprehensively con- 
sidered, are sustained by every authority of the federal government, judicial, 
legislative or executive, which may be appropriately exercised. And, confining 
ourselves to a determination of what is appropriate in view of the particular 
judgment in this cause, two questions naturally present themselves: (a) the 
power of Congress to legislate to secure the enforcement of the contract between 
the States; and (b) the appropriate remedies which may by the judicial power 
be exerted to enforce the judgment. We again consider them separately. 

(a) The power of Congress to legislate for the enforcement of the obligation 
of West Virgima. 

The vesting in Congress of complete power to control agreements between 
States, that is, to authorize them when deemed advisable and to refuse to sanction 
them when disapproved, clearly rested upon the conception that Congress, as the 
repository not only of legislative power but of primary authority to maintain. 
armies and declare war, speaking for all the States and for their protection, was. 
concerned with such agreements, and therefore was virtually endowed with the 
ultimate power of final agreement which was withdrawn from state authority 
and brought within the federal power. It follows as a necessary implication that 
the power of Congress to refuse or to assent to a contract between States carried 
with it the right, if the contract was assented to and hence became operative by 
the will of Congress, to see to its enforcement. This must be the case unless it 

can be said that the duty of exacting the carrying out of a contract is not, 
*602 within the principle of McCulloch v. Maryland, * 4 Wheat. 316, relevant 
to the power to determine whether the contract should be made. But the 
one is so relevant to the other as to leave no room for dispute to the contrary. 

Having thus the power to provide for the execution of the contract, it must 
follow that the power is plenary and complete, limited of course, as we have just 
said, by the general rule that the acts done for its exertion must be relevant 
and appropriate to the power. This being true, it further follows, as we have 
already seen, that, by the very fact that the national power is paramount in the 
area over which it extends, the lawful exertion of its authority by Congress to 
compel compliance with the obligation resulting from the contract between the 
two States which it approved is not circumscribed by the powers reserved to the 
States. Indeed, the argument that the recognition of such a power in Congress: 
is subversive of our constitutional institutions from its mere statements proves 
to the contrary, since at last it comes to insisting that any one State may, by 
violating its obligations under the Constitution, take away the rights of another 
and thus destroy constitutional government. Obviously, if it be conceded that 
no power obtains to enforce as against a State its duty under the Constitution im 
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one respect and to prevent it from doing wrong to another State, it would follow 
that the same principle would have to be applied to wrongs done by other States, 
and thus the government under the Constitution would be not an indissoluble 
union of indestructible States but a government composed of States each having 
the potency with impunity to wrong or degrade another—a result which would 
inevitably lead to a destruction of the union between them. Besides, it must he 
apparent that to treat the power of Congress to legislate to secure the perform- 

ance by a State of its duty under the Constitution, that is, its continued re- 
*603 spect for and obedience to that instrument, as coercion, comes back * at last 

to the theory that any one State may throw off and disregard without sanc- 
tion its obligation and subjection to the Constitution. A conclusion which brings 
at once to the mind the thought that to maintain the proposition now urged by 
West Virginia would compel a disregard of the very principles which led to the 
carving out of that State from the territory of Virginia; in other words, to dis- 
regard and overthrow the doctrines irrevocably settled by the great controversy 
of the Civil War, which in their ultimate aspect find their consecration in the 
amendments to the Constitution which followed. 

Nor is there any force in the suggestion that the existence of the power 
in Congress to legislate for the enforcement of a contract made by a State under 
the circumstances here under consideration is incompatible with the grant of 
original jurisdiction to this court to entertain a suit between the States on the 
same subject. The two grants in no way conflict, but cooperate and codrdinate 
to a common end, that is, the obedience of a State to the Constitution by per- 
forming the duty which that instrument exacts. And this is unaffected by the 
fact that the power of Congress to exert its legislative authority, as we have just 
stated it, also extends to the creation of new remedies in addition to those pro- 
vided for by § 14 of the Judiciary Act of 1789 (1 Stat. 81, c. 20, now § 262, 
Judicial Code) to meet the exigency occasioned by the judicial duty of enforcing 
a judgment against a State under the circumstances as here disclosed. We say 
this because we think it is apparent that to provide by legislative action additional 
process relevant to the enforcement of judicial authority is the exertion of a legis- 
lative and not the exercise of a judicial power. 

This leaves only the second aspect of the question now under consideration. 

(b) The appropriate remedies under existing legislation. 

*604 The remedy sought, as we have at the outset seen, is * an order in 

the nature of mandamus commanding the levy by the legislature of West 
Virginia of a tax to pay the judgment. In so far as the duty to award that 
remedy is disputed merely because authority to enforce a judgment against a 
State may not affect state power, the contention is adversely disposed of by what 
we have said. But this does not dispose of all the contentions between the parties 
on the subject, since, on the one hand, it is insisted that the existence of a dis- 
cretion in the legislature of West Virginia as to taxation precludes the possibility 
of issuing the order, and on the other hand it is contended that the duty to give 
effect to the judgment against the State, operating upon all state powers, excludes 
the legislative discretion asserted and gives the resulting right to compel. But 
we are of opinion that we should not now dispose of such question and should 
also now leave undetermined the further question, which, as the result of the 
inherent duty resting on us to give effect to the judicial power exercised, we 
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have been led to consider on our own motion, that is, whether there is power to 
direct the levy of a tax adequate to pay the judgment and provide for its en- 
forcement irrespective of state agencies. We say this because, impelled now by 
the consideration of the character of the parties which has controlled us during 
the whole course of the litigation, the right judicially to enforce by appropriate 
proceedings as against a State and its governmental agencies having been deter- 
mined, and the constitutional power of Congress to legislate in a two-fold way 
having been also pointed out, we are fain to believe that, if we refrain now from 
passing upon the question stated, we may be spared in the future the necessity 
of exerting compulsory power against one of the States of the Union to compel 
it to discharge a plain duty resting upon it under the Constitution. Indeed, 
irrespective of these considerations, upon the assumption that both the 
*605 requirements * of duty and the suggestions of self-interest may fail +o 
bring about the result stated, we are nevertheless of the opinion that we 
should not now finally dispose of the case, but because of the character of the 
* parties and the nature of the controversy-—a contract approved by Congress and 
subject to be by it enforced—we should reserve further action in order that full 
opportunity may be afforded to Congress to exercise the power which it un- 
doubtedly possesses. 

Giving effect to this view, accepting the things which are irrevocably fore- 
closed-—briefly stated, the judgment against the State operating upon it in all its 
governmental powers and the duty to enforce it viewed in that aspect—, our 
conclusion is that the case should be restored to the docket for further argument 
at the next term after the February recess. Such argument will embrace the three 
questions left open: 1. The right under the conditions previously stated to award 
the mandamus prayed for; 2. If not, the power and duty to direct the levy of a 
tax as stated; 3. If means for doing so be found to exist, the right, if necessary, 
to apply such other and appropriate equitable remedy, by dealing with the funds 
or taxable property of West Virginia or the rights of that State, as may secure 
an execution of the judgment. In saying this, however, to the end that, if, on 
such future hearing provided for, the conclusion should be that any of the 
processes stated are susceptible of being lawfully applied (repeating that we do 
not now decide such questions), occasion for a further delay may not exist, we 
reserve the right, if deemed advisable, at a day hereafter before the end of the 
term or at the next term before the period fixed for the hearing, to appoint a 
master for the purpose of examining and reporting concerning the amount and 
method of taxation essential to be put into effect, whether by way of order 

to the state legislature or direct action, to secure the full execution of the 
*606 * judgment, as well as concerning the means otherwise existing in the State 
of West Virginia, if any, which, by the exercise of the equitable powers 
in the discharge of the duty to enforce payment, may be available for that 


purpose. 
And it is so ordered. 


1774 CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION 


State of Arkansas v. State of Tennessee. 
Supreme Court of the United States, 1918. 
[247 United States, 461.] 


Defining the principles determining the boundary between Arkansas and Tennessee in ac- 
cordance with the previous opinion and decision, 246 U. S. 158, and appointing a com- 
mission, duly empowered, to locate and designated the line, with instructions to report, etc. 


THis cause came on to be heard at this Term and was argued by counsel; and 
thereupon and on consideration thereof, it was Ordered, Adjudged and De- 
creed as follows, viz: 

1. The true boundary line between the States of Arkansas and Tennessee, 
aside from the question of the avulsion of 1876, hereinafter mentioned, is the 
middle of the main channel of navigation of the Mississippi river as it existed 
at the Treaty of Peace concluded between the United States and Great Britain 
in 1783, subject to such changes as have occurred since that time through natural 
and gradual processes. 

2. By the avulsion of March 7, 1876, which resulted in the formation of a 
new channel known as the Centennial Cut-off, the boundary line between said 
States was unaffected, and remained in the middle of the former main channel of 
navigation as above defined. 

3. The boundary line between the said States should now be located along 
that portion of the bed of said river that was left dry as the result of said avul- 
sion, according to the middle of the main navigable channel as it existed at the 

time the current ceased to flow therein as the result of said avulsion, 
*462 4. A commission consisting of C. B. Bailey, of Wynne, * Arkansas, 

Horace Vandeventer, of Knoxville, Tennessee, and Charles A. Barton, of 
Memphis, Tennessee, competent persons, is here and now named by the court, 
upon the suggestion of counsel, to run, locate, and designate the boundary line 
between said States along that portion of the bed of said river that was left dry as 
the result of said avulsion, in accordance with the above principles: Commencing 
at the upper end of the abandoned portion of the river bed at or about the begin- 
ning or head of said Centennial Cut-off, and thence following along the middle 
of the former main channel of navigation by its several courses and windings to 
the lower end of the abandoned portion of said river bed at or about the terminus 
or outlet of said Centennial Cut-off. 

5. In the event the said Commission cannot now locate with reasonable cer- 
tainty the line of the river as it then ran, that is, at or immediately before the 
avulsion of 1876, it shall report the nature and extent of the erosions and accre- 
tions that occurred in the old channel prior to its abandonment by the current as 
the result of said avulsion, and in said report, if necessary to be made in obedience 
to this paragraph of the decree, said Commission shall give its findings of fact 
and the evidence on which the same are based. 

6. Before entering upon the discharge of their duties, each of said’ commis- 
sioners shall be duly sworn to perform faithfully, impartially, and without preju- 
dice or bias the duties herein imposed; said oaths to be taken before the Clerk 
of this court, or before the Clerk of any District Court of the United States, or 
before an officer authorized by law to administer an oath in the State of Arkansas 
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or of Tennessee, and returned with their report; that said Commission is author- 
ized and empowered to make examination of the territory in question, and to 

adopt all ordinary and legitimate methods in the ascertainment of the true 
*463 location of said boundary line; to summon * witnesses and take evidence 

under oath; to compel the attendance of witnesses and require them to 
testify ; to call for and require the production of papers and other documentary 
evidence; such evidence, however, to be taken upon notice to the parties, with per- 
mission to attend by counsel and cross-examine the witnesses; and all evidence 
taken and all exceptions thereto and rulings thereon shall be preserved and certified 
and returned with the report of said commissioners; and said commissioners are 
also at liberty to refer to and consult the printed record in the cause and the 
opinion of this court delivered on March 4, 1918, and to do all other matters 
necessary to enable them to discharge their duties and attain the end to be accom- 
plished comformably to this decree. | 

7. It is further ordered that should any vacancy or vacancies occur in said 
board of commissioners by reason of death, refusal to act, or inability to perform 
the duties required by this decree, the Chief Justice of this court is hereby author- 
ized and empowered to appoint another commissioner or commissioners to supply 
such vacancy or vacancies, the Chief’ Justice acting upon such information in the 
premises as may be satisfactory to him. 

8. It is further ordered that said commissioners do proceed with all con- 
venient dispatch to discharge their duties conformably to this decree, and they are 
authorized, if they deem it necessary, to request the cooperation and assistance 
of the state authorities of Arkansas and Tennessee, or either of those States, in 
the performance of the duties hereby imposed. 

9. It is further ordered that the Clerk of this court shall forward at once to 
the Governor of each of said States of Arkansas and Tennessee and to each of 
the commissioners hereby appointed a copy of this decree and of the opinion of 

this court delivered herein March 4, 1918, duly authenticated. 
*464 * 10. The said commissioners shall make a report of their proceedings 
under this decree as soon as practicable and on or before such date as 
hereafter shall be fixed by the court, and shall return with their report an itemized 
statement of services performed and expenses incurred by them in the performance 
of their duties. 
11. All other matters are reserved until the coming in of said report. 
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